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Waddel  and  Hnsband 

Rymera, 

122 

603 

Wallace 

Taylor, 

46 

179 

Walk 

Atkinson  and  Graham, 

65 

255 

Wilson,  Mrs  Johnstone 

Wilson  Pbul  and  others. 

130 

656 

Wood 

Scott, 

52 

201 

Defenders. 

Pursuers. 

Walkei^s  Trostees 

Mansfield, 

109 

497 

Walls 

Earl  of  Elgin's  Trustees, 

76 

347 

Watsons 

Kinnears, 

9 

39 

Warte,  Brothers 

Maclean  and  Stewart, 

95 

425 

Whitehead 

Elder  and  others, 

31 

112 

Whyte  and  others 

Ramsay, 

104 

473 

WiHiameon  and  others 

Robert  Christie, 

96 

427 

Wilson  and  Hunter 

HUl, 

4 

129 

655 

Pursuer. 

Y. 

Defenders. 

Yeats,  William 

Alex.  Thomson  and  others. 

119 

598 
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FIRST  DIVISION. 

19  November  lesa.   * 

JAMES  LYALL 

against 

ROBERT  COOPER. 

[Landlord  and  Tenant. — ^In  this  case,  the  First  Division  of  die  Coort 
htTiog  consulted  the  other  Judges,  on  the  question.  Whether,  at  the  ter- 
Bnoation  of  a  lease^  the  outgoing  tenant  was  entitled  to  reap  a  crop  of 
bay,  Bovm  down  with  his  penult  crop,  as  a  waygoing  crop,  and  to  retain 
pooession  till  the  hay  was  cnt»  the  term  of  removal  from  the  houses, 
giaas  and  &Uow  being  Whitsunday  ?  it  has  been  considered  proper  to 
preserve  the  opinions  given  in  this  form,  although  that  point  was  not  di* 
ncdy  determined  by  the  ultimate  judgment  of  the  Court.] 

Cooper  was  tenant  of  the  Mains  of  Gallery,  of  which  Lyall  was  proprie« 
tor.  The  tenant  was  bound,  at  the  termination  of  the  leas^  (which  was  de« 
dired  to  be  at  Whitsunday  1827  as  to  the  houses,  yards,  grass  and  fiJlow 
groQod,  and  as  to  the  rest  at  the  separation  of  the  crop  from  the  ground,) 
'  to  lesve  twenty  acres  of  fallow  at  tne  expiry  of  the  lease,  twenty  acres  of 
'  grass  sown  with  the  last  crop,  and  twenty  acres  of  one  or  two  years'  old 

*  grass ;  provided  always  it  be  practicable  to  sow  grass  with  the  first  crop 

*  after  ^low ;  or  if  not,  the  said  Robert  Cooper  shall  be  allowed  to  sow 
'  grass  with  the  next  or  following  crop.*  In  the  beginning  of  the  year  1826, 
tb  tenant  ploughed  up  all  the  kmd  then  under  grass,  and  sowed  down  with 
^  crop  of  that  year  forty-five  acres  with  grass-seeds.  He  also  sowed  twenty 
*CM  with  grass-seeds  of  crop  1827,  The  landlord  brought  a  process  of 
ismoviiig.  The  tenant  maintained  that  he  was  not  bound  to  remove  from 
tliese  forty-five  acres  at  Whitsunday,  but  that  he  was  entitled  to  reap  the 
^r  crop;  and  that  bis  obligation,  with  regard  to  the  twenty  acres  of  grass, 
Msofficiently  fulfilled,  by  leaving  the  twenty  acres  which  had  been  sown 
^  crop  1827  at  the  separation  of  that  crop  from  the  ground.  The  She- 
riff pronounced  an  interlocutor,  finding  *  the  defender,  as  outgoing  tenant  of 

*  the  (arm,  entitled  to  reap  the  hay  crop  thereof  of  the  present  season ;  that 

*  there  is  no  stipulation  of  the  lease  or  obligation  of  the  pursuer  sufficient  to 
'  <ieprive  the  tenant  of  said  crop ;  and  therefore  he  is  entitled  to  possess  the 
'  groand  on  the  fann  in  first  year's  grass  this  season,  until  the  hay  to  be 

niaue  therefrom  shall  be  removed  off  the  ground.' 
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If  Nov.  183^      Lyall  afterwards  brongbt  an  action  of  damages  and  riolent  profits  before 

V^py^    the  Sheriff,  narrating  the  process  of  repioring,  and  stating  that  the  defender 

Lyall  9.  continued  to  possess  the  whole  grass -oq  the  fium ;  and  as  he  was  boand  by 

Cooper.  his  lease  to  leare  twenty  acres  of  Vome  or  two  years'  old  grass,  and  as  there 

was  no  grass  of  that  descriptian{iin''^be  fiorni,  concluding  for  damages.    This 

process  was  sisted  by  the  ^bi^riff  till  the  issue  of  the  question  of  removing. 

Lyall  advocated  the  process  of  removing.     The  Lord  Ordinary  remitted 

simpliciter  to  the  She«ifi; '^iid  added  the  following  note:  '  By  the  lease  the 

*  tenant  b  bound  toicaVe,*  at  his  removal,  twenty  acres  of  grass  of  one  or  two 

*  years  old.    If  he  ehiwe  the  first  alternative,  namely,  grass  of  one  year  old^ 

*  there  is  some'ioom  to  doubt,  whether,  according  to  the  bona  fides  of  the 
'  contract^  4ikwao'not  bound  to  leave  twenty  acres  of  hay  at  the  term  of  Whit- 
<  Sunday.  m'tb4  year  of  his  removal.    It  is  thought,  however,  to  adopt  this 

*  view  'Xtmii.  be  admitting  too  great  a  latitude  of  construction,,  as  the  obli- 

*  gtfti^fr  might  be  literally  fulfilled  by  his  leaving  twenty  acres  of  grass  at 
•.^  ^  Martinmas,  or  as  soon  as  the  bay  crop  was  reaped.   The  advocator's  plea, 

*  ,y  that  the  tenant  was  bound  to  remove  from  the  whole  forty-five  acres  of 
'  sown  grass  at  Whitsunday,  is  obviously  untenable,  being  in  toe  face  of  the 

*  decision  in  the  case  of  Keith  against  Logics,  quoted  in  the  record.    Farther, 

*  it  seems  inconsistent  to  hold  one  part  of  these  forty- five  acres  as  grass, 

*  and  the  remainder  as  crop,  which  would  be  the  result  of  the  advocator  s 

*  construction.'  Lyall  then  reclaimed,  and  at  the  same  time  advocated  the 
process  of  damages.  The  Court,  after  ordering  cases,  remitted  the  cause 
for  the  opinion  of  the  whole  Judges,  when  the  following  opinions  were 
given: 

Opinion  of  Opinion  by  Lords  Justice- Clerk^  Glenlee,  3teadowbankf  Maekenzitf 

coDcuUed        <7oreAotMe,  Newtonj  and  Moncreiff, — The  lands  of  Mains  of  Gallery  and 
Judges.  g|^  ^g,^  Iq^  l^y  iiiQ  advocator's  predecessors  for  nineteen  years  *  from  and 

*  after  the  said  Robert  Cooper's  entry  thereto,  which  is  hereby  declared  to 

*  have  been  at  Whitsunday  last  1808,  as  to  the  houses,  yards,  grass,  and 

*  fidlow  ground ;  and  to  the  other  arable  land  now  under  crop,  at  the  sepa- 

*  ration  of  the  same  from  the  ground.' 

The  lease  gives  power  to  the  tenant  *  to  cultivate  any  piece  of  sward  or 
'  waste  ground  that  may  be  deemed  proper ;'  and  the  tenant  binds  himself 
to  cultivate  the  farm  in  a  husband-like  manner,  *  and  to  observe  the  follow- 

*  ing  rotation  of  cropping :   That  he  shall  not  take  more  than  two  white 

*  crops  after  ploughing  up  sown  grass,  and  only  one  after  fallow  or  green 

*  crop,  and  not  more  than  two  white  crops,  if  the  land  has  not  been  three 

*  years  in  grass ;  and  also  to  leave  twenty  acres  in  fallow  at  the  expiry  of 

*  the  lease,  twenty  acres  in  grass  sown  with  the  last  crop,  and  twenty  acres 
^  of  one  or  two  year  old  grass ;  provided  always  it  be  practicable  to  sow 

*  grass  with  the  first  crop  after  fallow ;  or  if  not,  the  said  Robeft  Cooper 

*  shall  be  allowed  to  sow  grass  with  the  next  or  following  crop.' 

By  a  deed  of  agreement  between  the  parties  in  June  1818,  the  terms  of 
the  lease  were  in  some  respects  altered ;  and,  in  particular,  the  mode  of 
management  was  materially  varied  or  explained.  The  tenant  bound  him* 
self,  ^  that  he  shall  on  no  occasion  take  more  than  one  white  crop  from  any 

*  part  of  the  said  lands  after  fjetllow ;  and  that,  along  with  the  said  white 

*  crop,  he  shall  sow  out  the  land  with  the  usual  quantity  of  grass  seed : 

*  And  the  said  Robert  Cooper  also  hereby  engages  and  obliges  himself,  af« 

*  ter  breaking  up  any  part  of  the  (arm  which  has  been  in  grass,  not  to  take 

*  more  than  one  white  crop  therefrom  ;  and,  after  reaping  said  crop,  that  he 
<  shall  lay  out  the  said  ground  in  fallow,  or  for  green  crop, — which  green 

*  crop  shall  consist  of  potstoe  or  turnip ;  or,  if  necessary,  he  may  have  four 

*  acres  of  pease  in  part  of  said  green  crop,'  kc. 
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Hie  papers  laid  before  tu  by  the  ioterlocutor  of  the  Court  comprehend  19  Not.  1832; 
the  proceedings  in  two  separate  actions  :    Ist,  The  landlord  insisted  in  an    K^^^^m^ 
action  of  removing,  which,  after  being  judged  of  on  its  merits  by  the  She-  Lyall  o. 
riff,  was  brought  into  this  Court  by  advocation,  and  was  decided  by  the  in-  Cooper, 
terloeutor  of  Lord  Corehouse,  which  was  submitted  to  the  review  of  the         . 
Court  by  the  reclaiming  note  now  under  consideration.    2d,  The  landlord     !^^{J^ 
brought  an  action  before  the  Sheriff,  concluding  for  violent  profits  and  da-  jy^g^g. 
mages  against  the  tenant.     That  process  continued  in  the  Sheriff-court 
until  it  was  brought  up  to  this  Court  by  advocation  ob  contingentiam,  after 
the  cause  in  the  previous  advocation  had  been  finally  disposed  of  by  the 
Lord  Ordinary,  and  had  been  for  some  time  in  dependence  before  the  First 
Division  of  the  Court. 

These  two  actions  must  be  separately  considered ;  for  though  the  merits 
of  the  second,  in  so  far  as  it  concludes  for  violent  profits  on  the  ground  that 
tiie  tenant  was  bound  to  remove,  must  depend  on  the  decision  of  the  ques- 
tion in  the  removing,  it  appears  to  us  that  the  case  of  removing,  as  decided 
by  the  Lord  Ordinary,  cannot  be  affected  by  any  of  the  matters  involved 
in  the  conclusions  of  the  action  of  damages. 

According  to  the  plain  terms  of  the  lease,  which  are  terms  in  common 
use,  the  period  of  removal  from  the  lands  in  grass  was  Whitsunday  18279 
—end  from  the  land  under  crop  at  the  separation  of  that  crop  from  the 
ground. 

At  Whitsunday  1827,  there  were  forty-five  acres  of  this  fiirm  under  hay 
crop,  which  had  been  sown  with  the  grain  in  spring  1826. 

The  single  question  in  the  process  of  removing  is,  Whether  the  tenant 
was  bound  to  remove  from  this  part  of  the  farm  at  Whitsunday  1827,  leav- 
ing the  hay  crop  to  be  reaped  by  the  landlord ;  or  was  entitled  to  possess 
the  forty-five  acres  until  the  hay  was  reaped  by  himself?  And  this  question 
depends  on  the  point,  Whether  these  acres  are  to  be  considered  as  igrass 
kiid,  or  land  under  crop,  in  the  sense  of  the  lease  ? 

We  are  of  opinion  that  this  question  must  be  decided  upon  general  prin- 
ciples ;  for,  though  the  case  depends  on  a  special  contract,  we  are  of  opi- 
nion that  there  are  no  special  facts  established  on  which  the  landlord  in  this 
case  can  be  entitled  to  remove  the  tenant,  if  the  natural  and  legal  construc- 
tion of  the  terms  of  the  lease  do  not  warrant  such  a  removal.     There  is  an 
averment  of  practice  in  the  third  article  of  the  condescendence.   We  under^ 
stand  the  answer  to  that  article  to  import  a  denial  that  there  is  any  such  prac- 
tice ;  but,  at  any  rate,  it  states  expressly  that  the  averment  is  not  admitted ; 
and  no  proof  has  been  demanded*     We  observe  also  tliat  it  is  stated  in  the 
fifth  article  of  the  condescendence,  that  the  tenant,  at  his  entry,  got  posses- 
sion of  the  whole  sown  and  pasture  grass  at  Whitsunday ;  and  that  *  he  reap- 
*  ed,  or,  if  he  pleased,  might  have  reaped,  a  hay  crop  of  the  growth  of  the 
'  year  1808.'    Looking  to  the  answer  to  this  article,  it  appears  to  us  to  be, 
to  all  practical  purposes,  a  denial  of  the  fact.     Without  going  into  particu- 
lars, it  is  plain  that  the  tenant  got  no  hay  crop,  in  the  ordinary  sense  of  this 
term.     The  arrangements  appear  to  have  been  special  in  connexion  with 
the  sale  of  the  stock ;  but,  so  far  from  having  a  hay  crop,  in  the  ordinary 
sense,  be  was,  according  to  the  statement  in  the  answers,  obliged  to  pur- 
chase nearly  all  the  hay  which  he  required  for  the  farm,  except  to  the  ex- 
tent of  a  mere  trifle.     We  are  of  opinion  that  there  is  no  specialty,  in  these 
circumstances,  on  which  the  Court  would  be  warranted  to  decide  the  cause. 
We  must  therefore  consider  the  question  upon  general  principles ;  and  in 
this  view  we  are  of  opinion  that  the  land  must  be  considered  as  having  been 
under  crop  in  the  sense  of  the  lease,  for  the  following  reasons :   There  can 
be  00  doubt  that  the  hay  grown  on  these  forty- five  acres  was,  in  theBtrictest 
■rase,  a  crop  produced  by  industry.     The  very  terms  in  which  the  case  is- 
itated  on  both  sides  necessarily  import  this,  as  they  expressly  represent  the 
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}B  Nov.  1832,  crop  of  hay  to  faiiire  been  produced  by  the  grass  seed  sown  in  spring  1826, 
Vi^Y^bi^    after  a  coarse  of  husbandry  which  prepared  the  land  for  the  purpose.    In 
Lyall  v.  the  system  of  agriculture  which  prevailed  half  a  century  ago  in  Scotland* 

Cooper.  hay  was  natural,  and  not  industrial,  produce.    When  the  land  was  tilled, 

^  7".  and  sown  with  com,  it  was  not  subjected  to  any  cleaning  process,  but  the 

consuUecT        f<K)ts  of  grass  and  weeds  were  allowed  to  remain  in  the  ground,  in  coose- 
Judges.  quence  of  which  it  was  covered  in  the  foUowing  spring  with  a  spontaneous 

herbage,  which  being  cut  and  dried,  was  the  only  hay  known  in  the  country ; 
or  if  a  few  grass  seeds  were  scattered  when  the  com  was  sown,  their  value 
was  too  inconsiderable  to  deserve  attention.     At  Whitsunday,  therefore, 
after  the  com  was  cut,  the  field  was  in  natural  grass,  just  as  much  as  a  mea- 
dow  or  bog  which  had  never  been  touched  by  the  plough.     While  that 
system  prevailed,  hay  was  justly  considered  as  natural  grass,  not  as  an  in- 
dustrial crop ;  and  an  obligation  to  remove  at  Whitsunday  from  grass  might 
reasonably  import  an  obligation  to  remove  from  land  in  hay  of  this  descrip- 
tion.    By  the  present  improved  mode  of  husbandry,  land  is  uniformly  pre- 
pared for  hay  by  a  fallow,  or  a  green  crop,  during  the  preceding  year,— • 
both  of  which  are  laborious  and  expensive  operations.     The  ftdlow  yields 
pothing ;  the  gi'een  crop  does  not  nearly  repay  the  expense  of  raising  it ; 
9nd  the  tenant  is-  remunerated  only  by  the  produce  of  the  com  crop  which 
succeeds  them,  taken  together  with  the  crop  of  hay.     Both  are  equally  in- 
dustrial ;  and  every  reason  for  allowing  the  tenant  to  reap  the  one  as  a  way- 
going crop  applies  equally  to  the  other.     The  case  of  Sinclair  in  1744  was 
rightly  decided  at  its  date,  hay  being  then  a  natural  crop.    Whether  the 
judgment  should  have  been  repeated  fifty  years  afterwards  in  the  cases  of 
Wight  and  of  the  Marquis  of  Tweeddale,  when  hay  had  become  an  indus- 
trial crop,  is  matter  of  doubt ;  although  it  may  be  observed,  that  it  is  often 
expedient  not  to  disturb  a  rule  which  has  been  long  settled,  even  when  the 
principle  on  which  it  rested  has  ceased  to  operate.     But  these  decisions 
were  all  pronounced  in  cases  of  succession  ;  they  left  the  question  entirely 
open  in  cases  of  contract;  ancl accordingly,  in  Keith  against  Logic's  heirs, 
an  opposite  judgment  was  given,  expressly  on  the  broad  principle,  that  when 
a  tenant  contracts  to  remove  from  grass  at  Whitsunday,  and  from  arable 
land  at  the  separation  of  the  crop,  he  is  not  bound  to  remove  from  land  un- 
der hay  till  the  separation  of  the  hay  crop.     It  will  be  observed,  that  the 
obligation  of  removal  is  conceived  almost  exactly  in  the  same  terms  in 
Logic's  lease,  and  in  the  present  case. 

There  can  be  no  doubt  that  the  case  of  Keith  v.  Logie's  Trustees,  3  Dec. 
1825,  was  decided  on  this  broad  principle.  We  see  nothing  in  the  present 
case  to  take  it  out  of  the  principle.  The  word  '  other,*  connected  with  the 
arable  lands  as  under  tillage,  on  which  some  importance  is  laid  by  the  advo- 
cator, is  evidently  of  no  importance,  as  it  plainly  refers  to  the  lands  which, 
at  the  date  of  the  lease,  were  under  tillage,  in  contradistinction  to  those 
which  were  then  accidentally  in  grass,  and  could  never  be  intended  to  aiiect 
tiie  general  construction  of  the  lease  at  its  expiry. 

The  advocator  has  probably  been  led  into  bis  present  argument,  in  op- 
position to  the  principle  of  the  decision  in  the  case  of  Keith,  by  an  unfor- 
tunate mixing  of  the  question  which  may  be  raised,  as  to  the  effect  of  the 
provisions  of  the  lease  with  regard  to  the  management  of  the  farm,  with 
this  question  as  to  the  term  of  removal.  We  are  of  opinion  that  the  two 
things  are  altogether  distinct.  Supposing  it  were  true  that  the  tenant  had 
violated  the  conditions  in  regard  to  the  management  of  the  farm,  or,  in  par- 
ticular, the  quantity  or  quality  of  grass  to  be  left,  what  is  the  legal  inference  ? 
Not  surely  that  the  stipulated  term  of  removal  either  from  the  land  in  grass, 
or  from  the  land  in  crop,  should  be  altered,  but  that  the  tenant  should  pay 
such  damages  for  non -implement  as  the  landlord  could  qualify,  in  an  action 
competently  brought  for  that  purpose.     An  action  of  removing,  with  no 
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iondiisiOD  for  damages,  on  tbe  ground  of  contrayention,  is  an  incompetent  19  Not.  1632. 
ibrai  of  accompliBhing  tliis  object.  V^p^^«^^ 

Snppoee  that,  with  the  same  clause  of  endorance,  there  had  been  an  ob-  Lyall  v. 
ligation  on  the  tenant,  that  at  Whitsunday  1827  he  should  not  have  more  Cooper. 

tbm  one-half  of  the  ftirm  under  a  grain  crop,  and,  in  the  fiace  of  that  obli-      7; 

gallon,  that  tbe  whole  &rm  had  been  under  grain :  In  that  case,  the  land-  Op^'nio"  o£ 
lord  would  clearly  ha?e  been  entitled  to  high  damages  for  over-cropping ;  ^^"^"^^^ 
but  it  is  equally  dear  that  he  could  not  have  seized  upon  the  growing  com,    ^  ^^ 
in  a  summary  action  of  removing,  as  a  penalty  or  forfeiture  for  the  contra- 
vention. 

Although  the  clause  of  management  cannot  modify  the  clause  of  endu^ 
nnoe,  yet  it  may  serve  to  construe  it.  The  tenant  is  bound  to  leave  twenty 
acres  ti  grass  sown  with  the  last  crop,  and  twenty  acres  of  one  or  two  year 
eld  grass.  It  appears,  therefore,  that  grass  sown  with  the  last  crop,  though 
tbe  seed  had  been  a  year  in  the  ground,  was  held  by  the  parties  not  to  be 
the  same  with  one  year  old  grass,  but  was  expressly  contradistinguished 
from  it ;  and  consequently,  if  there  be  a  contravention,  it  is  only  to  tbe  ex- 
tent of  twenty  acres  of  the  forty-five  in  question,  and  not  the  remaining 
tweoty-fire.  Now,  if  there  be  no  contravention,  it  is  not  disputed  that,  on 
the  authority  of  the  case  of  Logie,  the  tenant  is  entitled  to  reap  the  hay,  or, 
in  other  words,  that  the  term  of  remoral  from  the  lands  sown  down  with 
the  preceding  crop  is  not  Whitsunday,  but  the  separation  of  the  crop.  But 
how  a  contravention  which  does  not  convert  land  sown  down  with  the  pre- 
ceding crop  into  grass  one  or  two  years  old,  can  change  the  terms  of  re- 
moval, contradistinguished  in  these  two  cases,  the  advocator  has  failed  to 
explain,  and  we  are  not  able  to  perceive. 

These  views  express  our  opinion  on  tbe  merits  of  the  case,  as  it  was  de- 
cided by  the  Lord  Ordinary^ 

There  is  a  second  part  of  the  case  involved  in  the  advocation  lately  brought 
of  the  action  concluding  for  violent  profits  and  damages. 

We  have  already  said,  that  we  do  not  think  that  any  of  tjie  matters  in- 
volved in  this  action  can  at  all  affect  the  question  of  removing.  The  con- 
dusion  of  the  summons  is  for  a  sum  of  money  as  '  the  extent  of  the  loss 
'  and  damage  sustained  by  the  complainer,  and  violent  profits  reaped  by  the 

*  said  Robert  Cooper,  in  consequence  of  his  failure  to  have  left  the  foresaid 

*  twenty  aores  of  one  or  two  year  old  grass,  and  his  retaining  possession  of 
'  every  other  description  of  grass  after  the  said  term  of  Whitsunday  last, 

*  when  he  ought  to  have  removed  therefrom.'  It  may  admit  of  some  doubt 
whether  this  conclusion  comprehends,  in  any  sufficiently  clear  form,  a  con- 
clusion for  damages,  on  the  ground  of  a  contravention  of  the  terms  (^  the 
lease  as  to  the  mode  of  cropping,  or  the  quantity  of  grass  required  to  be  left 
St  the  expiry  of  the  term.  It  has  evictently  been  drawn  under  a  mixed  idea 
sf  an  obligation  to  remove  from  tbe  hay  land,  and  of  a  failure  to  leave  the 
proper  quantity,  of  grass ;  and  it  rather  seems  to  us  that,  in  order  to  bring 
tbe  claim  of  damages  into  a  proper  shape,  it  would  be  necessary  for  the  ad- 
vocator still  to  raise  another  action  with  dear  conclusions.  It  is  very  ma- 
nifest that,  in  so  far  as  the  summons  concludes  for  violent  profits,  on  tbe  ' 
ground  that  the  tenant  possessed  the  hay  land  after  the  term  at  which  he 
wss  bound  to  remove  from  it,  it  must  be  dismissed,  if  the  majority  of  the 
Court  should  be  of  opinion  that  he  had  a  right  to  retain  possession  of  that 
land  until  he  reaped  the  crop. 

Undoubtedly  there  may  still  be  a  claim  of  damages,  if  the  conditions  of 
the  lease  in  other  respects  have  been  violated.  Supposing  that  the  sum- 
mons now  before  the  Court  were  thought  to  be  sufficiently  comprehensive 
to  raise  this  question,  we  do  not  find  in  this  record  any  such  admitted  state 
of  &cts  as  to  enable  us  to  say  positively  that  damages  are  due.  The  clause 
of  the  lease,  even  with  the  aid  of  the  agreement,  is  by  no  means  very  dear ; 
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19  Nov.  1832.  ^^^  thongh  there  appears  to  be  a  relerant  case  arerred  for  establiahtog  sneb 

V  j^^^  a  claim,  the  facts  are  not  ascertained.    In  this  view,  it  would  be  necessary 

LyaU  oT  ~  ^^^^  ^  ^^'^^  under  the  second  advocation  should  be  put  into  a  further  course 

Cooper.'  <rf  trial. 

■  But  we  are  inclined  to  think  that  the  summons,  in  its  piesent  form,  ought 

Opinion  of  not  to  be  sustained  as  proper  for  the  trial  of  the^laim  of  damages  on  the 

consulted  ground  of  contravention ;  but  that  it  should  be  dismissed,  reserving  to  the 

Judges.'  advocator  to  bring  a  proper  action  on  that  specific  ground* 

« 

Lord  Medwyn. — By  tack,  bearing  to  be  in  implement  of  articles  of  agree- 
ment, dated  the  lUh  and  20th  July  1808,  the  Mains  of  Gallery  were  let, 

*  for  the  full  and  complete  space  of  nineteen  years  and  crops  from  and  after 

*  the  said  Robert  Cooper  s  entry  thereto,  which  is  hereby  declared  to  have 
'  been  at  Whitsunday  1808,  as  to  the  houses,  yards,  grass  and  iUIow  ground, 

*  and  to  the  other  arable  ground  now  under  crop,  at  the  separation  of  the 

*  same  from  the  ground.' 

The  tenant  is  taken  bound  <  to  leave  twenty  acres  in  fallow  at  the  expiry 
'  of  the  lease,  twenty  acres  of  grass  sown  with  the-  last  crop,  and  twenty 

*  acres  of  one  or  two  years'  old  grass.' 

In  1818,  an  agreement  was  entered  into,  by  which  the  landlord  agreed 
to  restrict  the  rent,  and  the  tenant,  on  the  other  hand,  agreed  to  a  rotation 
somewhat  different  from  that  in  the  lease,  bat  no  change  was  introduced 
upon  the  above  clause. 

It  appears,  that,  at  his  entry,  he  received  at  least  thirty  acres  of  sown 
grass,  and  it  is  not  alleged  that  the  preceding  tenant  or  landlord  retained 
any  part  of  the  farm,  in  order  to  reap  a  crop  of  hay.  It  is  true  the  sown 
grass  was  not  reaped  in  the  shape  of  hay,  but  was  pastured  by  his  cattle. 

In  the  beginning  of  the  year  1826,  the  tenant  ploughed  up  all  the  land 
then  under  grass,  amounting  to  about  fifty-fonr  acres,  and  sowed  down  with 
the  crop  of  that  year  np wards  of  forty- five  acres  with  grass- seeds. 

Of  crop  1827,  he  sowed  twenty  acres  also  with  grass-seeds. 

The  term  of  removal  from  the  houses  and  grass  being  at  Whitsunday 
1827,  tlie  tenant  mamtainsj  that  be  is  entitled  to  retain  possession  of  the 
forty-five  acres  sown  with  grass-seeds  in  1826,  till  the  separation  of  the  hay 
crop  from  the  ground  in  August  1827,  taking  the  a  waygoing  crop  of  hay ; 
and  supports  this  claim  on  the  decision  Keith  against  Logics,  3  December 
1825. 

If  it  be  fully  established  in  the  law  of  Scotland,  that  hay,  the  produce  of 
grass-seeds  sown,  is  in  all  respects  to  be  viewed  as  a  com  crop,  to  be  reap- 
ed by  the  person  who  sows  the  seeds,  on  the  principle,  messis  sementero  se- 
quitur,  although  it  be  so  far  different  in  its  natural  history  and  culture,  that 
it  does  not  come  to  maturity  the  same  year  in  which  it  is  sown,  and  in  re- 
spect of  its  use,  that  it  is  not  in  the  ordinary  case  produced  for  sale,  but  for 
the  food  of  the  cattle  on  the  farm,  and  to  produce  manure  tg  restore  the  fer- 
tility of  the  soil  exhausted  by  raising  com  crops ;  then,  whatever  constrac- 
tion  I  might  have  put  upon  the  contract  between  the  parties,  I  roust  hold 
that  the  landlord  would  not  be  entitled  to  prevail  in  his  action  of  removing, 
just  as  little  as  he  would,  if  the  tenant,  contrary  to  the  most  express  stipu- 
lation, had  ploughed  and  sown  in  the  spring  before  hb  removal  a  field  of  old 
grass ;  but  must  content  himself  with  the  redress  he  can  obtain  under  an 
action  of  damages. 

But  not  being  taught  by  any  decision  of  this  Court  prior  to  the  recent  one 
of  Keith  against  Logics,  (if  that  lays  down  the  proposition  so  broadly,)  that 
I  am  to  view  the  produce  of  grass-seeds,  when  allowed  to  attain  the  state 
of  hay  during  the  second  year  of  their  growth,  exactly  in  the  same  light  as 
the  produce  of  grain  reaped  in  the  same  year  in  which  it  is  sown  ;  and  con- 
sidering the  special  agreement  between  the  parties  in  this  case,  I  am  in- 
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cfaed  to  hold  ihat  the  tenant  was  not  entitled  to  retain  poaseMion  of  any  19  Nor.  1832. 
giaae  ground  on  hie  farm  snbaeqaent  to  Wbitannday  1827,  and  that  it  wa» 
conpetent  for  the  landlord  to  apply  to  remoye  him  from  such.  Lyall  J. 

The  light  of  a  tenant  removing  at  Whitsunday,  which  was  anciently  the  Cooper. 
legal  term  of  the  removal  for  tenants  in  this  coontry,  (St.  1491,  26,  and      —^ — 
laSS^  39y)  aiiaes  from  his  being  Mititled  to  occupy  every  portion  of  the  (mn  Opinion  of 
tin  that  term,  and  to  exclude  the  interference  of  his  successor ;  and  as  the  ^"^""^ 
seed-time  precedes  Whitsunday,  the  land  ilt  for  crop  would  lie  waste  in  the    "  ^^ 
year  of  removal  if  one  or  other  were  not  to  sow  and  reap  it.     The  outgoing 
tsDant  has  been  held  entitled  to  do  so  as  the  then  occupier ;  Craig,  ii. 
9.  2;  and  to  prevent  any  dispute,  the  terms  of  the  lease  came  to  be 
adapted  to  Uiis  usage  and  state  of  the  law»  so  that  the  removing  froBi  the 
aiable  land  should  be  declared  expressly  to  be  at  the  separation  of  the  crop 
finnn  the  ground. 

There  cuuiot  be  a  doubt,  that  originally  by  the  term  crop  was  meant 
ooni-cropy  and  that  it  did  not  at  first  comprdiend  even  what  is  known  by 
the  term  green-crop,  which,  till  about  the  middle  of  the  last  century,  was  un- 
known in  the  agriculture  of  Scotland.  I  do  not  know  that  it  has  been  yet 
extended*  by  the  praetioe  of  the  country,  so  as  to  comprehend  hay  as  a  crop 
from  grasa  eceda,  the  drcumstanoes  connected  with  its  cultivation  being  so 
much  unlike  the  produce  of  grain  of  a  yearly  growth.  And  in  the  contract 
between  the  parties  in  this  case,  it  appears  to  me  that  the  arable  land  in 
gnns  Is  contrasted  with  the  arable  land  under  crop,  confining  the  latter  to 
com  and  green. crop  sol^y.  For  it  is  to  be  attended  to»  that  grass  and  fal- 
knr  ground  are  included  among  the  arable  ground,  and  contradistinguished 
from  *  the  other  arable  land  now  under  crop.'  And  it  appears  to  me,  that 
it  was  not  in  the  contemplation  of  either  party  to  include  among  the  land 
under  crop,  grass  land  not  pastured,  but  on  which  hay  is  to  be  cut.  In 
using  the  term^  grass,  I  cannot  suppose  that  in  one  part  of  the  contract  the 
parties  meant  pasture  grass,  and  in  another  hay.  I  must  give  the  same 
meaning  to  the  term  throughout. 

Now  the  tenant  is  to  remove  from  the  grass  at  Whitsunday,  and  he  is  to 
leave  twenty  acres  of  grass  sown  with  the  last  crop,  and  twenty  acres  of  one 
or  two  years*  old  grass.  The  same  term  is  applied  throughout.  Now  sup- 
poae  he  had  adopted  the  alternative  of  leaving  two  years*  old  grass,  i.  e.  , 

gram  sown  in  spring  1825  cut  for  hay  in  1826,  he  would  have  had  no  pre- 
tence for  keeping  possession  of  that  grass  after  Whitsunday  1827.  If,  as  he 
has  done,  he  adopts  the  other  alternative,  and  leaves  grass  only  one  year 
old,  can  he  be  entitled  to  retain  possession  beyond  Whitsunday  1827,  till  it 
grew,  so  that  he  can  reap  a  hay  crop  from  it  ?  And  can  the  same  individual 
woid  have  a  diflferent  meaning  when  construed  along  with  the  term  one  year 
old,  from  what  it  has  when  construed  along  with  two  year  old  ?  And  could 
it  be  the  intention  of  the  parties  to  give  the  tenant  another  crop,  and  pos- 
session for  frmr  or  five  months  longer,  by  leaving  one  year  old  grass,  which 
he  was  not  to  have  if  he  left  two  year  old  grass  ?  In  truth,  at  W^hitsunday 
tliere  ia  no  crop  of  hay  on  the  ground ;  it  is  grass,  and  nothing  else,  although 
it  has  been  sown  in  the  spring  of  the  previous  year ;  and,  in  terms  of  the 
contnct  by  which  the  tenant  is  to  remove  at  that  term  from  the  grass,  it 
seems  to  me  that  he  has  no  right  to  retain  possession  till  it  mature  so  as  to 
lose  its  character  of  grass,  and  become  fit  for  being  cut  into  hay. 

By  leaving  twenty  acres  of  grass  at  the  separation  of  the  crop  after  cut- 
ting bay  upon  it,  he  does  not  fulfil  the  terms  of  his  lease,  for  the  grass  land 
is  to  be  quitted  at  Whitsunday,  and  not  in  autumn. 

But  if  sown  grass  is  to  be  viewed  as  an  industrial  crop,  like  a  crop  of 
eats  or  barley,  only  not  coming  to  maturity  till  the  second  year,  and  that 
the  tenant  is  entitled  to  reap  the  hay  as  the  cxop,  according  to  the  rule,  mes- 
as sementem  aequitur^  it  must  necessarily  follow,  that  a  tenant  who  sows 
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10  Nov.  1832.  grata  seeds  wiA  bis  Isst  or  awaygoiiig  crop,  will  be  entitled  to  retain  pos^ 

V^yi^p/    session  till  be  also  cot  the  hay,  which  would  be  in  snamer  and  antnmo 

Lyall  V.  1828.     Sach  a  claiia»  howerer,  has  never  yet  been  made,  and  probably 

Cooper.  would  not  be  listened  to ;  and  this  shews  that  hay  ought  not  to  be  fiewed 

TT^""       in  all  respects  in  the  same  light  as  a  grain  crop, 
^uu^^  That  the  tenant  may  not  have  got  the  full  benefit  of  the  grsss  seeds  sown 

Judffet.  ^°  1826,  if  he  do^  not  rei^  the  hay  crop,  is  nothing  to  the  purpose.  Neither 

has  he  reaped  any  advantage  from  the  seeds  sown  with  the  last  crop.   Sndi 
is  the  contract,  and  he  must  abide  by  it 

But  there  was  a  power  under  his  contract  to  reap  the  full  benefit  of  the 
grass  seeds  sown.  For  if  the  grass  had  been  two  years  old,  an  alternative 
he  might  have  adopted,  he  would  have  obtained  the  hay  crop;  but  he  adopt- 
ed a  mode  of  cultivation  which,  we  must  presume,  was  more  advantageous 
to  him,  which,  however,  must  deprive  him  of  all  benefit  from  the  produce 
of  the  grass-seeds  after  Whitsunday,  because,  in  terms  of  his  lease,  he  is  at 
that  term  to  cede  possession  of  the  grass  to  ite  incoming  tenant. 

As  at  the  commencement  of  the  lease,  the  tenant  obtained  possession  of 
the  grass  at  Whitsunday  1808,  and  enjoyed  the  benefit  of  the  grass^crop  for 
that  year  by  pasturing  it,  if  he  is  to  obtain  the  benefit  of  the  grass  crop  in 
the  shape  of  hay  in  summer  1827,  he  is  reaping  twenty  crops  of  grass  for 
payment  of  nineteen  rents  only,  contrary  to  the  bona  fides  of  the  contract. 

All  the  cases  hitherto  decided,  till  the  recent  one  of  Keith  against  Logics, 
confirm  this  view  of  the  matter, — that  hay,  the  produce  of  grass^seeds  sown 
the  preceding  year,  is  not  in  law  regarded  in  all  respects  in  the  same  light 
as  industrial  crops  sown  and  reaped  within  the  year.  There  the  necessity 
out  of  which  arose  the  right  to  reap  an  awaygoing  crop  precisely  occun  $ 
in  the  other  case,  it  occurs  as  little  as  in  the  case  of  an  orchard.  The  re* 
cent  case  of  Keith  was  very  peculiar  in  its  circumstances,  and  was  argued> 
and  apparently  decided  upon  specialties. 

So  that,  upon  the  whole,  looking  to  the  contract  between  the  parties,  I 
think  the  tenant  was  bound  to  remove  frmn  all  land  under  grass  at  Whit- 
sunday, and  that  he  was  not  entitled  to  retain  any  part  till  it  should  change 
its  character  of  grass,  and  yield  a  crop  of  hay ;  and  that  having  failed  so  to 
remove,  he  must  be  liable  in  damages. 

Lord  Crtngletie.^^By  tack,  dated  10  September  1808,  Mr  Lyall,  prede- 
cessor of  the  present  advocator,  let  for  nineteen  yean,  from  and  after  Whit- 
sunday 1808,  '  as  to  the  houses,  yards,  grass,  and  fallow  ground ;  and  to 
'  the  other  arable  land  now  under  crop,  at  the  separation  of  the  same  from 
'  the  ground.*  The  rent  was  at  fint  L.400,  during  seven  yean ;  after  that, 
L.dO0  for  the  next  five  yean,  and  L.600  during  the  rest  oi  the  lease.  As 
to  the  mode  of  cultivation,  it  was  agreed  that  he  *  was  to  cultivate  the  said 

*  hrm  in  a  proper  and  husbandry-like  manner,  and  to  observe  the  following 
'  rotation  of  cropping :  That  he  shall  not  take  more  than  two  white  crops 

*  after  ploughing  up  sown  grass ;  and  only  one  after  fallow,  or  green  crop ; 

<  and  not  more  than  two  white  crops  if  the  land  has  not  been  three  yeare  in 
'  grass;  and  also  to  leave  twenty  acres  in  Mlow  at  the  expiry  of  the  lease, 

<  — ^twenty  acres  of  grass  sown  with  the  last  crop, — and  twenty  acres  of  one 

*  or  two  years'  old  grass.' 

By  an  after  agreement  between  the  parties,  dated  8  and  12  June  1818, 
the  stipulations  of  the  lease  were  so  far  altered,  that  the  rent  was  restricted 
to  L.450  during  that  lease ;  and  Mr  Cooper  bound  himself  regularly  to  pay 
the  restricted  rent,  '  and  perform  the  other  obligations  incumbent  on  him 

<  by  the  principal  tack ;  but  also,  that  he  shall,  on  no  occasion,  take  more 

*  than  one  white  crop  from  any  part  of  the  said  lands  after  fallow;  and  that, 
'  along  with  the  said  white  crop,  he  shall  sow  out  the  Und  with  the  usual 

*  quantity  of  grass-seed :  And  the  said  Robert  Cooper  also  hereby  eogagea 
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^  and  obliges  bfameif,  after  breakiiig  up  any  part  df  the  finrm  which  has  been  19  Nor.  183?. 
'  in  gran,  not  to  take  more  than  one  white  crop  therefrom ;  and  after  reap-^ 
^  ii^  said  crop,  that  he  ahall  lay  ont  the  aaid  ground  in  fiillow,  or  for  green  Lyall  v. 
'  crap, — ^whidi  green  crop  shall  consist  of  potatoe  or  tomip,'  &c.  Cooper. 

Thns,  by  tliis  posterior  agreement,  no  alteration  whatever  was  made  on       7: ' 

the  lease,  in  so  foar  as  respects  the  obligation  to  leave  ^  twenty  acres  in  fkHow  Op^^'H^^*^ 
'  at  the  expiry  of  the  lease,  twenty  acres  of  grass  soWn  with  the  last  crop,  j^d^es. 

*  and  twenty  acres  of  one  or  two  years'  old  grass ;'  and  by  the  agreement 
the  obligation  was  renewed,  *  to  perform  the  other  obligations  incumbent 

*  on  him  by  the  principal  tack,  of  which  that  relative  to  leaving  grass  was  a 
•part.' 

The  expiry  of  the  lease  was  at  Whitsunday  1827,  as  to  the  houses^  yards, 
sad  grass,  and  follow ;  and  in  the  action  of  removing  from  the  farm  at  that- 
tem,  the  tenant  did  not  pretend  that  he  had  twenty  acres  in  one  or  two 
ycais'  old  grass ;  he  said  that  he  had  forty-five  aicres  sown  with  grass  in  the 
preceding  year,  1826,  from  which  he  was  not  obliged  to  remove,  becaose 
be  was  entitled  to  cnt  a  crop  of  hay  from  them  before  his  removal ;  and,  as 
I  nnderstond,  my  opinion  is  required,  whether  that  plea,  which  has  been 
sBttaiBed  by  the  Sheri£f  and  the  Lord  Ordinary,  is  well  fonnded. 

The  period  of  removal  having  been  three  years  ago,  I  presnme  that  th» 
tenant  actually  cut  and  disposed  of  the  crop  of  hay  on  the  whole  forty-five 
acres;  so  that  the  result  must  now  be,  that  if  he  was  not  entitled  so  to  do, 
either  in  whole  or  in  part,  he  must  be  liable  for  damages. 

The  tenant  contends,  that  the  interpretation  of  the  word  grass,  as  appli* 
cable  to  what  he  was  to  leave  at  Whitsunday  1827,  is  pasture  grass,  and 
does  not  mean  grass  sown  with  the  immediately  preceding  crop ;  and  which, 
soeording  to  custom,  is  cut  in  summer  and  made  into  hay :  That,  accord- 
iagly,  he  is  entitled  to  reap  the  crop  of  hay  as  much  as  he  was  to  the  crop 
of  corn ;  and  for  this  he  quotes  the  case  of  Keith  v.  Logics,  S  December 
1825. 

The  case  certainly  turns  on  the  construction  of  the  terms  of  the  lease ; 
sod  what  is  to  be  understood  by  the  word  grass.  In  the  case  of  Logics, 
Lord  Alloway  gave  a  fdll  elaborate  opinion,  reported  by  Messrs  Shaw  and 
Dnnlop,  vol.  iv.  p.  267,  in  which  his  Lordship  observed :  *  This  is  a  ques- 
'  tion  of  construction  of  a  contract,  which  must  depend  entirely  on  what  is 

*  to  be  considered  to  have  been  the  intention  of  parties,  and  as  to  what  they 
'  meant  by  grass,  and  what  by  crop/ 

I  perfectly  agree  to  this  observation,  as  being  sound  law  and  good  sense. 
The  tenantr  in  the  present  case,  was  to  leare  the  grass  at  Whitsunday,  and 
the  other  arable  land  under  crop  at  the  separation  thereof  from  the  ground. 
What,  then,  could  the  parties  understand  to  be  grass,  and  what  crop  ? 

Now,  i  see  an  ayenbent  made  in  Article  3.  of  the  condescendence,  in 
these  words :   ^  There  is  no  example  of  giving  right  to  a  tenant,  at  bis  re-' 

*  moval,  to  reap  a  crop  of  hay  from  first  year's  grass,  as  a  waygoing  crop.' 
There  is  not  even  an  attempt  to  deny  this  fisMSt,  whereby  it  must  be  held  to 
be  true ;  and,  in  that  view,  it  is  utterly  impossible,  even  for  a  moment,  to 
think,  that,  at  the  date  of  the  lease  in  1808,  which  is  seventeen  years  ante* 
rior  to  the  case  of  Logic,  the  parties  to  the  lease  in  question  could  have  any 
other  idea  than  that  grass  was  grass,  and  that  the  seeds  of  it  having  been 
sown  with  the  crop  preceding  the  removal,  could  make  no  sort  of  difference 
on  its  nature,  or  cause  it  to  be  reckoned  a  part  of  the  *  crop/ 

2d,  It  is  stated  in  the  record,  that  on  the  self-same  principle,  the  tenant 
himself  (Cooper)  entered  to  the  grass  on  the  form,  which  bad  been  sown 
with  the  crop  preceding  his  entry.  This  averment  is  evaded,  by  saying  that 
the  fiurm  had  then  been  in  th^^  landlord's  own  possession — that  the  chief 
part  of  the  sown  grass  bad  been  on  a  field,  which  he,  Cooper,  did  not  get, 
it  having  been  no  part  of  what  was  let  to  him%    He  admits,  however,  that 
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19  Not.  1832.  there  was  a  part  of  his  farni  on  which  grass  seeds  were  sown  with  the  pre* 
ceding  crop,  and  that  he  got  possession  of  it. 

It  then  being  not  denied,  that  there  is  no  example  of  a  tenant  reaping  a 
crop  of  hay  froin  the  new  grass  in  the  year  of  his  removal,  I  mnst  think  that 
it  conld  not  be  in  the  contemplation  of  any  of  the  parties  to  the  lease,  'that 
the  new  grass,  being  that  sown  with  the  crop  preceding,  conld  be  considered 
to  be  any  thing  else  than  grass  from  which  he  was  to  remove  at  Whitsun- 
day; and,  2d,  As  he  got  any  new  grass  that  was  on  the  hrm  at  his  entry, 
he  was  bonnd,  in  justice,  to  leave  the  new  grass  at  his  removal.  To  him 
the  land  under  that  sort  of  grass  was  not  accounted  crop  at  his  entry ;  and 
he  was  not  entitled  to  call  it  crop  at  his  removal. 

Were  it  not  for  these  spedalties  whidi  occur  in  this  case,  I  am  of  opinion, 
that  the  case  of  Keith  and  Logies  was  well  decided,  and  ought  to  be  follow- 
ed. I  know  that  the  principle  on  which  it  proceeds  was  long  previously  ra* 
cognised  in  East-Lothian,  in  Mid-Lothian,  and  Peeblesshire.  The  new 
grass  was  always  reckoned  a  part  of  the  cn^ ;  and  I  wish  it  to  be  quite  un- 
derstood, that  I  think  the  case  of  Keith  v.  Logies  inapplicable  to  the  pre- 
sent, fior  the  reasons  already  given,  and,  therefore,  that  Mr  Cooper  was 
bound  to  remove  from  all  die  grass  of  every  description  at  Whitsunday 
1827. 

But  supposing  my  opinion  in  this  particular  to  be  emmeous,  there  still 
remains  another  branch  of  the  cause.  By  the  lease.  Cooper  was  bound  to 
leave  twenty  acres  of  one  or  two  years*  old  grass  at  the  expiry  of  his  lease  ; 
that  is,  grass  sown  with  crop  1825,  or  crop  1824.  If  he  had  grass  of  that 
sort,  as  he  was  bound  to  have,  it  was  never  heard  of  that  an  outgoing  tenant 
is  entitled  to  cut  a  crop  of  hay  from  it.  He  must  therefore  have  left  the 
grass  at  Whitsunday  1827;  and  having  had  no  such  grass,  and  cut  the 
whole  forty-five  acres  into  hay,  he  is  liable  for  damages,  on  my  first  view  of 
this  case,  for  having  remained  forcibly,  and  cut  the  hay  from  the  whole  ; 
and,  at  any  rate,  for  not  having  had,  and  left  twenty  acres  of  one  or  tWQ 
years'  old  grass. 

Lord  FuUerton. — Besides  the  action  of  removing,  which  alone  formed 
the  subject  of  discussion  before  the  Lord  Ordinary,  there  is  now  an  advoca- 
tion ob  contingentiam  of  an  action  of  damages  at  the  instance  of  the  land- 
lord against  the  tenant,  for  not  removing  from  the  grass  in  terms  of  the 
lease.    By  the  lease,  the  endurance  is  declared  to  be  *  nineteen  years  and 

*  crops  from  and  after  the  said  Robert  Cooper's  entry  thereto,  which  ia 

*  hereby  declared  to  have  been  at  Whitsunday  1808,  as  to  the  houses,  yards, 

*  grass,  and  fallow  ground,  and  to  the  other  arable  ground  now  under  crop, 
'  at  the  separation  of  the  same  from  the  ground.'  Both  actions  seem  main- 
ly to  depend  upon  the  construction  which  the  term  '  grass,'  as  opposed  to, 
or  distinguished  from,  '  crop,'  employed  in  the  lease,  shall  receive,  in  regard 
to  the  land  sown  with  grass  with  the  crop  1826,  being  that  preceding  the 
year  of  removal. 

Had  the  question  arisen  here  purely  on  the  construction  of  such  a  clause 
in  a  lease,  and  independently  of  any  reference  to  special  circumstances,  ca- 
pable of  affecting  the  import  of  the  terms  employed  by  the  parties,  I  should 
have  held  the  point  to  be  determined  by  the  decision  in  the  case  of  Keith 
against  Logic's  heirs.  It  was  there  decided,  that  a  tenant,  possessing  under 
a  lease  fixing  the  term  of  Whitsunday  of  a  particular  year,  as  his  term  of 
removal  from  *  grass,'  was  not  bound  to  remove  from  land  sown  with  grass 
on  the  preceding  year ;  but  that  such  grass  was  to  be  considered  as  *  crop,' 
which  toe  tenant  was  entitled  to  possess  until  its  separation  from  the  ground. 

But  that  decision  does  not  appear  to  me  to  ^x  down  upon  every  clause 
of  a  lease,  worded  in  similar  terms,  a  necessary  and  technical  construction, 
in  regard  to  grass  sown  with  the  crop  the  year  before  the  tenant's  removaU 
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Od  the  contrary,  I  understand  the  decision  to  re^t  npon  the  implied  inten*  I9  Not.  1832. 
tion  of  the  parties  to  the  contract,  as  inferred  from  the  general  treatment     v,^»y<^ 
and  mode  of  taming  to  acconnt  the  prodnce  of  ]and  so  circumstanced,  in  Lyaii  t;. 
which  particulars  it  is  supposed  to  fall  properly  under  the  description  of  Cooper. 

*  crop,'  as  distiuguisbed  from  grass  intended  merely  for  pasture.     Now,  in      ;  ^    - 
the  present  case,  it  appears  to  me  that  there  are  facts  and  circumstances  ^P^'^f'^f 
stated  on  the  part  of  the  advocator,  the  hindlord,  which,  if  proved,  might  go  ^^"^"^^ 
6r  to  exclude  those  presumptions  of  intention,  and  to  support  a  different 
oonstmction  (^  the  terms  in  dispute. 

There  is  a  poutive  averment,  that  in  the  district  of  Angusshire,  where 
this  fiu-m  Hee,  '  it  is,  and  has  long  been  the  uniform  practice,  that  a  tenant, 
'  having  entered  to  lands  at  Whitsunday,  and  having  then  got  possession  of 
'  the  grass  upon  the  farm,  gives  up  to  the  landlord,  or  incoming  tenant,  at 
<  the  Whitsunday  of  his  removal,  the  whole  grass  ground  on  the  farm,  of 
'  every  description  :*  That,  according  to  the  understood  rules  of  good  hus* 
bandry  in  that  district,  <  the  quantity  of  grass  so  left  by  him  shall  bear  a 
'  iair  and.  reasonable  proportion  to  the  extent  of  the  farm ;'  and  that  '  there 

*  is  no  example  of  giving  right  to  a  tenant  at  his  removal  to  reap  a  crop  of 
'  hay  from  first  year's  grass  as  a  waygoing  crop :'  And  in  Art.  5.  of  the 
condescendence  it  is  averred,  *  that  the  respondent,  at  entering  to  the  farm, 
'  got  under  bis  lease  tfie  whole  sown  and  pasture  grass  whidi  was  upon  it ; 
'  and,  in  particular,  reaped,  or  if  he  pleased,  might  have  reaped,  a  hay  crop 

*  of  the  growth  of  the  year  1808.  The  land  of  which  he  thus  had  the  use 
'  in  grass  extended  to  at  least  30  acres,  exclusive  of  the  natural  grass  in  the 

*  plantations.' 

I  cannot  disregard  these  averments,  positively  made,  and  which  I  must 
presume,  until  such  intention  is  disclaimed,  that  the  advocator  undertakes  to 
prove.  In  the  first  place,  the  alleged  practice  may  perhaps  establish  that, 
io  the  year  of  a  tenant's  removal,  the  grass  sown  with  the  preceding  crop^ 
Biore  particularly  if  that  be  necessary  to  complete  the  usual  proportion  of 
giaas  suitable  to  the  farm,  is,  by  the  usage  of  the  country,  considered  and 
treated,  not  as  crop,  but  as  pasture ;  2dly,  It  must  be  kept  in  view,  that,  in 
the  lease  under  discussion,  as  in  most  other  leases,  there  is  no  separate  clause 
of  removal,  and  that  the  present  question  truly  turns  on  the  terms  of  the 
dause  of  entry.  The  tenant  is  to  possess  for  nineteen  years  from  his  entry, 
which  is  declared  to  have  been  <  Whitsunday  1808,  as  to  the  houses,  grass, 
'  &C.,  and  to  the  other  arable  ground  now  under  crop,  at  the  separation  of 
'  the  same  from  the  ground ;'  and  if,  by  the  force  of  this  very  clause,  the 
defender  actually  got  possession,  at  Whitsunday  1808,  of  the  land  sown 
with  grass  in  the  preceding  year — if,  in  other  words,  such  land  was  under- 
stood to  fiill  under  the  description  of  <  grass'  and  not  of  land  under  crop,  it 
woald  be  difficult  to  apply  a  different  construction  to  the  same  terms  of  the 
same  clause,  in  fixing  the  period  of  his  removal. 

It  IB  true  that  ^hese  averments  are  denied,  or  at  least  not  admitted  by  the 
tenant ;  and  I  do  not  think  that  the  explanations  and  qualifications  offered 
on  «tfaer  side  are  such  as  to  supersede  the  necessity  of  farther  investigation 
of  the  disputed  &cts.  In  these  circumstances,  and  unless  the  pursuer,  the 
landlord,  declines  to  enter  into  the  proof  of  his  averments,  which  I  do  not 
understand  him  yet  to  have  done,  I  am  of  opinion  that  there  are  raised,  in 
the  present  case,  questions  of  fact,  of  which  the  ascertainment  is  essential  to 
the  decision  of  the  matter  in  dispute  between  the  parties. 

Before  these  opinions  were  returned  by  the  consulted  Judges,  the  First 
IMvision,  upon  the  motion  of  the  advocator,  conjoined  the  process  of  remo- 
ving with  the  process  of  damages  and  violent  profits.  And  when  the  case 
came  to  be  advised  by  the  First  Division,  it  was  stated  from  the  Bar,  that 
the  opinion  of  the  majority  of  the  consulted  Judges  proceeded  upon  an  as- 
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Id  Nov,  1832.  sQinptioii  of  the  advocator's  offer  of  proof,  which  did  not  really  appear  upon 
the  record.  The  advocator  was  ordered  to  lodge  a  minute  as  to  what  he 
offered  to  prove  *  in  regard  to  the  respondent  having  got  a  grass  crop  at  his 
'  entry  in  1808»  and  as  to  the  understanding  and  practice  of  that  part  of 

*  the  country,  in  reference  to  a  tenant's  removal  from  a  hay-crop  in  the  case 

*  of  a  Whitsunday  entry.'  A  minute  was  accordingly  lodged  by  the  advo- 
cator, which  was  followed  with  answers,  and  thereafter  the  following  queries 
were  remitted  for  the  opinion  of  the  consulted  Judges* 

1 .  Whether,  on  general  principles  of  law,  and  looking  at  the  decisions 
pronounced  by  this  Court  in  the  cases  referred  to, — ^in  the  case  of  the  tenant 
of  a  farm  wholly  under  tillage,  on  a  lease  for  nineteen  years  and  crops^ 
whose  tack  declares  his  entry  as  to  houses  and  grass  to  have  been  at  Whit- 
sunday, and  to  the  arable  land  under  crop  at  the  separation  of  the  crop, — 
the  term  of  removal  from  the  grass,  in  the  last  year  of  the  lease,  from  land 
sown  with  grass-seeds  along  with  the  penult  crop,  is  at  Whitsunday,  or  at 
the  separation  of  the  hay  crop  from  the  ground ;  or,  in  other  words,  Is  such 
tenant  entitled,  in  law,  to  reap  a  hay-crop  frt»m  grass-seeds  sown  with  the 
penult  crop,  as  part  of  his  waygoing  crop  ? 

2.  Supposing  that,  on  general  principles,  a  tenant  under  a  Whitsunday 
term  of  entry  and  removal  as  to  grass  is  entitled  to  a  waygoing  crop  of  sown 
grasses,  Whether  the  clause  in  the  lease  executed  10  September  1808, 
whereby  the  tenant  is  bound  '  to  leave  20  acres  in  fiallow  at  the  expiry  of 

*  the  lease,  20  acres  of  grass  sown  with  the  last  crop,  and  20  acres  of  one 

*  or  two  years'  old  grass,'  taking  in  connection  therewith  the  regulations  as 
to  cropping,  pointed  out  by  the  agreement  of  8  and  12  June  1818,  affects, 
alters,  or  modifies  the  general  rule  ? 

3.  What  is  the  nature  and  extent  of  the  obligation  created  against  the  te« 
nant  as  to  the  leaving  of  grass,  by  the  clause  in  the  lease  1808,  and  the  sub- 
sequent agreement  in  1818? 

4.  Whether  the  averments  of  the  advocator  hi  the  closed  record,  and  in 
so  far  as  embodied  in  the  minute  ordered  by  the  Court,  as  to  the  practice 
of  the  country,  taken  in  connection  with  the  respondent's  averments  in  the 
same  record,  as  to  the  state  of  the  farm  at  his  entry,  in  so  far  as  these  aver- 
ments are  either  admitted  or  not  denied  by  the  advocator,  are  relevant  to 
affect,  alter,  or  modify  the  general  rule  ? 

5.  Supposing  that  question  4.  shall  be  answered  in  the  affirmative, 
Whether  the  averments  made  by  the  respondent,  in  his  answers  to  the  1st 
and  5th  articles  of  the  advocation,  are,  if  proved,  relevant  to  elide  the  con- 
sequences that  otherwise  might  follow  from  the  alleged  practice  of  the  coun- 
try? 

6.  Whether  it  is  proper  and  necessary  that  any  investigation  should  be 
made  into  the  state  of  the  farm  at  entry  and  removal  at  Whitsunday  1827, 
and  as  to  the  practice  and  usage  of  the  country  as  to  Whitsunday  removals, 
as  stated  in  the  papera  referred  to,  before  at  all  deciding  the  cause  ? 

The  following  answers  were  returned  by  the  consulted  Judges : 
Lord  Jusiice'Clerky  Lords  Glenlee,  Crin^letie,  Meadatobankj  Mae* 
henzie^  Carehouse^  and  Mancreiff^ — Since  the  questions  ordered  to  be 
laid  before  us  by  the  Lords  of  the  First  Division  of  the  Court,  by  their 
interlocutor  of  the  2  December  1831,  were  first  submitted  to  our  consi- 
deration, a  proceeding  has  taken  place  which  materially  changes  the  state  of 
the  cause.  The  Court  has  conjoined  the  advocation  of  the  action  of  da- 
mages for  contravention  of  the  terms  of  the  lease,  which  had  been  raised  by 
the  advocator,  with  the  process  of  removing,  which  is  the  subject  of  the  Bnl 
advocation.  On  resuming  consideration  of  the  whole  matter  in  the  con- 
joined actions,  and  after  considering  more  particularly  the  conclusions  of  the 
summons  pf  damages,  we  are  led  to  think,  that  we  can  return  an  opinion 
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jafficient  to  exhaust  the  law  and  justice  of  the  case,'  in  a  more  simple  and  ^^  ^^^'  l^^^* 
satisfactory  manner  than  the  previous  state  of  the  process  of  advocation     ^*^V^*^ 
would  have  enabled  os  to  do,  and  without  the  necessity  of  answering  in  Lyall  v, 
detail  the  six  questions  submitted  to  us  by  the  First  Division.  Cooper. 

The  landlord  8  complaint  in  the  removing  was,  that  the  tenant  had  kept  ^  .  .       - 
possession,  after  Whitsunday  1827,  of  45  acres  of  grass  which  had  been  consuhed' 
■own  in  spring  1826.    The  tenant's  answer  was,  that  this  was  not  grass  judges. 
Isnd  according  to  the  meaning  of  the  lease,  but  an  industrial  hay  crop,  which 
he  was  entitled  to  reap  in  that  season.    And  the  tenant  having  held  the 
possession  in  point  of  &ct,  the  landlord's  claim  resolved  into  a  clium  of  vio- 
lent profits  or  damages.    But,  on  now  considering  attentively  the  terms  of 
the  summons  of  damages,  we  are  of  opinion,  that  though  it  contains  some 
condnsions  which  are  inapplicable,  and  to  which  no  effect  can  be  given,  it 
does  contain  sufficient  conclusions  for  enabling  the  Court  to  give  to  the  ad- 
vocator and  pursuer  all  the  redress  to  which  we  think  he  is  legally  entitled ; 
and  that  the  consideration  of  his  claims  in  this  view  may  supersede  the  diffi* 
cnlt  questions  which  arise  under  the  first  process  of  advocation,  considered 
by  itself. 

We  are  of  opinion,  that  the  advocator  and  pursuer  is  cleariy  entitled  to 
indemnification  from  the  tenant,  in  so  far  as  he  can  shew  that  the  terms  and 
conditimis  of  the  lease  were  violated.  But  we  think  it  impossible  that  his 
claims  can  in  any  view  be  carried  beyond  this.  Now,  it  appears  from  the 
lease  that  the  tenant  was  bound  to  leave  twenty  acres  of  <  one  or  two  years' 
'  old  grass ;'  and  we  are  of  opinion  that,  whatever  may  be  the  precise  mean- 
bg  of  these  terms,  he  was  bound  to  leave  grass  of  one  or  other  of  the  de* 
scriptionsi  to  be  entered  to  by  the  incoming  tenant  at  Whitsunday  1827. 
Bnt»  upon  the  record,  it  stands  sufficiently  admitted,  that  he  left  no  sown 
grsss  either  of  one  or  two  years  old,  which  was  so  given  up  to  the  landlord 
or  the  incoming  tenant.  We  have  therefore  no  doubt,  that  in  this  point  he 
committed  a  clear  contravention  of  the  lease,  and  that  under  the  action  of 
damages,  at  all  events,  the  landlord  is  entitled  to  obtain  full  indemnification 
of  the  loss  occasioned  to  him  by  this  breach  of  contract.  The  amount  of 
that  damage  must,  of  course,  be  matter  of  investigation,  in  such  form  as  the 
Court  may  direct. 

On  the  whole  matter,  therefore,  our  opinion  is,  that  the  advocator  and 
pursuer  is  entitled  to  be  indemnified  of  the  loss  which  he  sustained  by  not 
receiving  possession  of  twenty  acres  of  grass,  either  one  or  two  years  old,  at 
Whitsunday  1827 ;  but  that,  in  so  for  as  his  claim  in  either  process  may  be 
held  to  extend  beyond  this,  it  ought  not  to  be  sustained. 

Lord  FuUerUm* — Question  1.  This  question  appears  to  roe  to  be  settled 
by  the  case  of  Keith  against  Logic's  Heirs.  It  was  there  decided,  that  a 
tenant  possessing  under  a  lease  fixing  Whitsunday  of  a  particular  year  as  the 
term  of  his  removal  from  '  grass,'  was  not  bound  to  remove  at  that  term 
from  land  sown  with  grass  in  the  preceding  year,  but  that  such  grass  was  to 
be  considered  as  '  crop,'  which  the  tenant  was  entitled  to  possess  until  a 
separation  from  the  ground,  when  cut  for  hay.  I  understand  the  decision 
to  have  rested  upon  the  implied  intention  of  the  parties  to  the  contract,  as 
inferred  from  Uie  general  treatment  and  mode  of  turning  to  account  the  pro- 
duce of  land  so  circumstanced,  in  which  particulars  it  was  supposed  to  fall 
properly  under  the  description  of  *  crop,'  as  distinguished  from  grass  intend- 
ed merely  for  pasture.  In  the  general  case,  then,  of  a  lease  entered  into  by 
parties  during  the  continuance  of  this  practice,  in  regard  to  sown  grass,  I 
shoakl  think  that  a  tenant  is  entitled  to  reap  a  hay-crop  from  grass  seeds 
sown  with  the  penult  crop,  as  part  of  bis  waygoing  crop. 

QuestioTts  2.  3. — On  the  supposition  here  made,  I  should  not  think  that 
the  clause  in  question  could  be  held  to  affect,  alter,  or  modiiy  the  general 
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19  Nor.  1832.  rale.    The  object  of  that  clause,  as  expressed  in  the  lease,  was  merely  to 

Vj-  -^J    regulate  the  rotation  of  cropping,  or  mode  of  cnltiyation,  and  not  to  deter* 

Lyall  V.  mine  the  period  of  rerooral.    After  prohibiting  the  tenant  from  taking  more 

Cooper.  than  two  white  crops  successively,  &c.,  it  binds  him  to  leave  *  twenty  acres 

-^ *  in  (allow  at  the  expiry  of  the  lease,  twenty  acres  of  grass  sown  with  the 

Opinion  of       <  igg^  ^op^  god  twenty  acres  of  one  or  two  years*  old  grass.     Although,  in 
consulted         virtue  of  this  clause,  the  tenant  was  bound  to  leave  the  extent  of  ground 
^^'  there  specified  under  these  modes  of  cultivation  respectively,  when  he  quit- 

ted the  (arm,  the  question,  when  he  was  so  to  quit  possession,  must  turn  on 
the  force  of  the  term,  *  the  expiry  of  the  lease.*  Of  course,  with  regard  to 
the  twenty  acres  of  grass  sown  with  the  last  crop,  he  was  not  bound  to  leave 
that,  till  the  separation  of  the  crop  from  the  ground ;  and  having  the  option 
of  leaving  twenty  acres  of  one  or  two  years'  old  grass,  I  should  rather  think 
that  that  option  fairly  implied  the  right  to  continue  his  possession  until  tlie 
different  periods  of  expiry  of  the  lease,  understood  to  attach  to  those  diffe- 
rent modes  of  cultivation,  should  arrive.  Besides,  it  appears  to  me  that  the 
case  of  Keith  against  Logie  is  decisive  upon  this  point,  as  well  as  upon  the 
other.  There  the  tenant  was  bound,  among  other  stipulations,  *  during  the 
'  last  three  years  of  the  lease,  to  lay  down  annually  100  acres  in  good  heart 

*  with  rye*  grass  and  clover,  so  as  to  leave  300  acres  in  sown  grass  at  the 
'  expiry  of  the  lease.'  And  the  landlord  argued  upon  this  clause  as  an  ex- 
press obligation  to  leave  the  whole  extent  of  grass  there  specified  at  Whit- 
sunday. But  in  this  he  was  unsuccessful ;  and  the  decision  seems  necessari- 
ly to  imply  that  the  only  effect  of  the  clause  was  to  oblige  the  tenant  to 
leave  each  100  acres,  at  the  particular  period  considered  in  regard  to  it,  as 
the  expiry  of  the  lease ;  and,  accordingly,  the  tenant  was  found  entitled  to 
retain  possession  of  the  100  acres  sown  with  the  last  crop  but  one,  until  its 
separation  from  the  ground  as  a  hay  crop. 

Questions  4.  5.  6. — I  rather  think  that  the  averments  of  the  advocator  in 
the  closed  record  are  relevant  to  affect  or  modify  the  general  rule.  The 
case  of  Keith  against  Logie  did  not  fix  down  upon  a  clause  worded  in  simi- 
lar terms  in  every  lease,  a  necessary  and  technical  construction  in  regard  to 
grass  sown  with  crop  the  year  before  the  tenant's  removal.  It  rested,  as  I 
understand,  upon  the  presumable  intention  of  the  parties,  as  inferred  from 
the  general  practice  in  regard  to  sown  grass.  Now,  in  the  record,  the  land- 
lord not  only  avers,  that  <  by  the  uniform  practice  in  the  district  where  the 

*  farm  lies,  a  tenant  having  entered  to  lands  at  Whitsunday,  and  having  got 

*  possession  of  the  grass  upon  the  (arm,  gives  up  to  the  landlord  or  incoming 

*  tenant,  at  the  Whitsunday  of  his  removal,  the  whole  grass  ground  on  the 

*  fivm  of  every  description  ;*  and  that  there  is  no  example  of  giving  right  to 
a  tenant,  at  his  removal,  to  reap  a  cropof  hay  from  first  year's  grass  as  a 
waygoing  crop ;  but  he  further  avers,  *  The  respondent,  at  entering  to  the 

*  farm,  got,  under  his  lease,  the  whole  sown  and  pasture  grass  which  was 

*  upon  it,  and,  in  particular,  reaped,  or,  if  he  pleased,  might  have  reaped  a 

<  hay  crop  of  the  growth  of  the  year  1808.* 

I  cannot  disregard  these  averments,  the  last  of  which  particularly  is  of 
great  importance,  when  it  is  considered  that,  in  the  lease  under  discussion, 
as  in  most  other  leases,  there  is  no  separate  clause  of  removal,  and  that  the 
present  question  truly  turns  on  the  terms  of  the  clause  of  entry.  The  tenant 
is  to  possess  for  nineteen  years  from  his  entry,  which  is  declared  to  have 
been  *  Whitsunday  1808  as  to  the  houses,  grass,  &c.  and  to  the  other  arable 
'  ground  now  under  crop,  at  the  separation  of  the  same  from  the  ground ;' 
and  if,  by  the  force  of  this  very  clause,  the  defender  actually  got  possession, 
at  Whitsunday  1808,  of  the  land  sown  with  grass  in  the  preceding  year, — 
if,  in  other  words,  such  land  was  understood  to  fall  under  the  description  of 

<  grass,'  and  not  of  land  under  crop,  it  would  be  difficult  to  apply  a  different 
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comtniclion  to  the  name  terms  of  the  same  clause,  in  fixing  the  period  of  19  Not.  1838. 
his  remo?al« 

These  avennents  are  denied,  or  at  least  not  admitted,  by  the  tenant ;  and  Lyalt  o. 
I  do  not  think  that  the  explanations  and  qualifications  ofiered  on  either  side  Cooper. 
are  sadi  as  to  supersede  the  necessity  of  further  investigation  of  the  dispu-       . 
ted  fiKts.    In  these  circumstances,  and  unless  the  pursuer,  the  landlord,  de-  ^^'°l^^^ 
cfines  to  enter  into  the  proof  ef  his  averments,  which  I  do  not  understand  ^l^^^es. 
him  yet  to  have  done,  I  am  of  opinion  that  there  are  raised  in  the  present 
esse  questions  of  fiict,  of  which  the  ascertainment  is  essential  to  the  decisiou 
of  the  matter  in  dispute  between  the  parties. 

Lord  Medwyn. — I  concur  in  opinion  wi^h  the  crther  Judges,  that  to  dis- 
pose of  thia  case,  it  is  not  necessary  to  answer  all  the  special  questions  pat 
to  us.  I  remain  of  the  opinion  I  formerly  returned,  that  the  tenant  had  not 
fiilfined  the  stipulation  in  his  lease  as  to  the  grass  he  was  to  leave  at  Whit- 
sDiiday  for  the  use  of  the  incoming  tenant,  who  was  to  enter  at  that  term 
to  the  houses,  fallow,  and  grass ;  that  for  this  contravention  the  landlord's 
ranedy  must  now  resolve  into  a  claim  of  damages ;  and  I  also  thought  that 
the  fiusts  of  the  case,  proved  or  admitted,  were  sufficient  to  support  this 
diim ;  and  farther,  that  there  was  a  sufficient  conclusion  in  the  summons  to 
the  eflfect  of  giving  decree  for  this  damage,  on  the  amount  being  duly  ascer- 
taised.  I  see  no  occasion  for  altering  any  part  of  that  opinion,  and  there- 
fore beg  to  refer  to  it  aa  my  subsisting  opinion  in  this  case. 

The  case  with  these  opinions  came  to  be  finally  advised  by  the  First  Di- 


Lord  BaJgray. — Although  there  was  originally  a  question  of  removing, 
and  abo  an  action  for  damages,  and  for  violent  profits,  yet  it  is  unnecessary 
to  pronounce  any  judgment  on  the  former  of  these,  the  tenant  having  ac- 
tually remained  in  possession  after  Whitsunday,  and  till  he  reaped  the  crop 
of  hay ;  and  therefore  all  that  remains  is  the  action  of  damages :  and  this 
may  be  decided  without  touching  the  question,  whether  hay  is  to  be  consi- 
dered a  crop  or  not,  because,  by  the  lease,  the  tenant  was  bound  to  leave  at 
Whitsunday  twenty  acres  of  either  one  or  two  years'  grass.  He  did  not  do 
Bo^  and  on  that  account  he  is  liable  in  damages.  But  I  consider  that  it 
would  be  overturning  the  law  of  Scotland  to  hold  that  hay  was  a  crop,  and 
that  an  outgoing  tenant  was  entitled  to  reap  it  as  a  waygoing  crop«  The 
case  of  Keith  v,  Logiea  was  a  case  depending  upon  special  circumstances, 
sad  cannot  be  held  as  anthoritv  on  the  general  point. 

Lord  Gillie*  concurred  in  the  opinion  expressed  by  the  majority  of  the 
consulted  Judges.  The  general  question  his  Lordship  considered  as  decided 
in  the  case  of  Keith. 

Lord  Craigie, — The  questions  remitted  for  the  opinion  of  the  consulted 
JwdgjOB  resolvo  themselves  into  these : 

1.  Whether,  in  a  lease  of  an  arable  fiirm,  with  a  Whitsunday  entry,  that 
is,  an  entry  to  the  houses  and  grass  at  Whitsunday,  and  to  the  arable  lands 
under  crop  at  the  separation  of  the  crop,  the  proceeds  of  grass  seeds  sown 
with  the  outgoing  crop  belonffs  in  whole  or  in  part  to  the  outgoing  tenant  ? 

2.  Whether,  and  how  far,  the  general  rule  in  this  matter  has  been  depart- 
ed from  by  the  stipulations  in  this  lease  ?  ^ 

S.  Whether,  by  the  general  practice  and  usage  of  the  country  in  such  a 
case,  any  fixed  rule  had  been  adopted  Tor  ascertaining  the  rights  and  obliga* 
tions  of  the  parties,  where  there  is  no  particular  stipulation,  or  where  there 
18  such  a  stipulation  as  here  occurs  ? 

4v  Whether,  in  this  case,  there  was  any  thing  in  the  state  of  the  posses* 
non,  at  the  time  of  the  tenant's  entry  to  the  fJEirm,  which  should  occasion  a 
departnre  from  the  general  rule  ? 
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19  Not.  1832.     Of  these  questions  the  3d  and  4th  appear  to  be  no  loager  the  stthject  of 
^^^^'^^^    discussion.     It  is  not  now  alleged  that  there  is  any  snch  general  practice  or 
Lyall  v>  usage ;  and  there  is  no  room  for  argument  as  to  the  state  of  the  hinds  when 

Cooper.  lY^Q  tenant  received  possession,  it  not  being  alleged  that  the  former  tenant 

Ooinion  of  ^^  ^  ^^^^  ^^  ^^^*  Upon  the  first  and  second  question^  the  consulted 
consulted  Judges  consider  the  general  law  to  be  clearly  favourable  to  the  tenant,  and 
Judges.  t^uit  it  is  incumbent  on  the  landlord  to  prove  that  the  tenant's  right  was  li- 

mited by  the  terms  of  the  lease.     After  the  fullest  consideration  I  cannot 
subscribe  to  that  opinion. 

Within  a  comparatively  late  period,  the  arable  ftums  in  this  country  wera 
divided  into  infield  and  outfield,  the  former  containing  what  was  under  crops 
of  grain  or  in  grass  necessary  for  ihe  accommodation  of  the  occupier,  and 
upon  which  all  the  manure  of  the  farm  was  laid,  while  no  manure  was  laid 
on  the  outfield,  but  it  was  k^t  under  tillage  so  long  as  a  reasonable  return 
could  be  expected,  and  was  then  allowed  to  rest  for  several  3rearB.     This 
practice  was  continued,  until,  by  the  more  recent  improvements  of  draining 
and  inclosing,  the  whole  arable  parts  of  a  farm  were  put  into  the  same  state. 
But  still,  in  the  case  of  a  lease  of  an  arable  farm  with  a  Whitsunday  entry, 
it  must  have  been  held,  if  the  lease  was  made  out  in  the  ordinary  terms, 
that  the  outgoing  tenant  was  obliged  to  leave  a  certain  proportion  of  the 
land  in  grass,  and  in  general  the  quantity  of  ground  so  to  be  left  would  be 
ascertained  by  the  quantity  of  grass  left  by  the  preceding  tenant.   It  might, 
indeed,  happen,  that  when  the  grounds  contained  in  the  lease  had  been 
wholly  in  pasture  at  the  commencement  of  the  lease,  the  tenant  had  liberty 
to  cultivate  the  whole  as  an  arable  farm  ;  but  it  never  could  be  held  that  a 
tenant,  if  he  sowed*  grass  with  his  last  crop,  was  entitled  to  take  the  first 
cutting  of  the  produce  of  the  grass  seeds  to  himself,  and  that  after  his  lease 
had  come  to  an  end,  and  without  paying  any  rent  for  the  ground  so  pos* 
sessed  by  him.     Such  a  doctrine  would  be  contrary,  not  only  to  justice^  bat 
also  to  the  general  analogy  of  the  law.     As  between  the  fiar  and  liferenter 
of  lands,  the  first  year's  produce  of  industrial  grasses,  when  sown  by  the 
liferenter,  does  not  belong  either  in  whole  or  in  part  to  the  representatives 
of  the  liferenter,  although  he  lived  to  the  end  of  the  year  in  which  the  g^rass 
seeds  were  sown,  if  he  die  before  the  produce  of  such  grass  seeds  can  be 
reaped,  the  whole  will  belong  to  the  fiar,  although  subject  no  doubt  to  a 
claim  for  seed  and  labour.    Or  between  the  heir  and  executor  of  a  proprie- 
tor of  lands,  it  has  been  no  less  firmly  established,  that  the  first  year's  pro- 
duce of  industrial  grasses,  unless  reaped  by  the  proprietor  himself,  does  not 
belong  to  the  executor,  but  to  the  heir. 

Again,  as  between  proprietor  and  a  liferent  tacksman  of  lands,  it  was  de« 
cided,  and  at  the  time  held  to  be  warranted  by  the  law  and  constant  ttaage, 
and  by  the  understanding  of  the  country,  that  the  liferenter  or  his  tacksman 
could  not,  by  sowing  grass  seeds  on  the  lands,  entitle  his  representatires, 
aft^r  his  death,  to  reap  any  part  of  the  produce  ;  Marquis  of  fweeddale  v. 
Somner,  19  Nov.  1816. 

But  even  while,  according  to  general  principles,  a  landlord  under  a  lease 
with  a  Whitsunday  entry  might,  by  the  common  law,  insist  that  some  part 
of  the  ground  should  be  delivered  to  him  or  a  new  tenant  in  grass,  ijb  was 
soon  discovered,  that  in  order  to  obtain  an  adequate  supply  for  the  support 
of  the  live  stock  at  the  commencement  of  the  new  lease,  some  more  ample 
and  effectual  accommodation  ought  to  be  obtained ;  and  hence  the  stipula- 
tions so  commonly  found  in  modem  leases,  whereby  the  landlord  or  in- 
coming tenant,  or  what  is  more  convenient,  the  outgoing  tenant,  should,  with 
the  last  crop,  that  is,  the  proper  crop  of  grain,  sow  down  with  proper  grass 
seeds  a  certain  quantity  or  ground  fit  for  that  purpose.  This  was  a  great 
accommodation  to  the  incoming  tenant,  while  there  could  be  little  incon- 
venience or  loss  to  an  outgoing  tenant.     It  is  upon  the  import  and  effect  of 
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Boch  a  sdpulatioii  that  the  present  question  has  arisen ;  and  I  am  of  opinion,  19  Nov.  1832. 
that  the  whole  benefit  ef  the  stipulation  ought  to  accrae  to  the  landlord  or     >^py^^ 
his  incoming  tenant.     This  I  understand  to  be  the  universal  practice  in  the  Lyall  v, 
conotj  of  Berwick,  occupied  by  the  best  and  most  intelligent  tenants  in  Cooper. 
Scotland ;  and  it  appears  to  be  well  founded  both  in  regard  to  the  interest     "T": — 
of  die  parties  and  the  rales  of  good  husbaqdry.  Opinion  of 

Looldng  at  the  terms  of  the  lease,  it  seems  hardly  possible  to  maintain  j^^*^^ 
that  the  outgoing  tenant  could  claim  any  part  of  the  produce  of  the  grass 
seeds.  If  such  was  to  be  the  effect  of  the  stipulation,  it  should  have  come 
from  the  tenant,  and  not  from  the  landlord.  The  only  crop  to  which  the 
ontgoing  tenant  could  have  right  would  be  the  crop  of  the  ordinary  grain 
sown  by  him ;  and  after  that  crop  had  been  separated  and  secured  in  the 
ordinary  way,  he  could,  by  the  terms  of  the  lease,  have  right  to  no  other. 
The  first  cutting  of  the  proceeds  of  the  grass-seeds  should  not  be  called  a 
cnpi  but  only  a  part  of  it ;  the  whole  cuttings,  if  the  tenant  chooses  to  use 
the  grass  in  that  manner,  truly  fqrming  the  crop  of  the  lands  so  occupied  da- 
ring the  year  in  which  it  has  been  reaped. 

It  only  remains  for  me  to  say,  that  I  agree  in  opinion  with  Lords  Cnn- 
gletie  and  Medwyn,  as  to  the  extent  of  the  tenantV  obligation,  which  is  not 
limited  to  damages  for  want  of  twenty  acres  of  grass  to  be  left  at  the  sepa- 
ntion  of  the  last  crop,  but  ought  to  include  twenty  acres  more,  in  all  forty 
acres,  the  tenant  being  no  doubt  permitted,  with  regard  to  one  quantity  of 
tireoty  acres,  to  .sow  the  grass,  either  daring  the  last  or  the  immediately  pre- 
ceding year  of  the  lease.  If  the  tenant  had  chosen  to  sow  the  grasses  in 
1825,  he  would  have  reaped  the  whole  produce  during  the  following  year ; 
hat  the  grass  of  the  following  year  would  not  belong  to  him,  but  to  the  in- 
coming tenant ;  and  as  he  did  not  sow  grasses  upon  either  pf  the  quantities 
of  land,  which  he  was  expressly  bound  to  do,  to  afford  grass  of  forty  acres, 
he  must  in  future  make  up  in  damages  what  he  has  chosen  to  omit. 

It  seems  unnecessary,  after  what  has  been  said,  to  enter  particularly  into 
the  case  of  Keith  v.  Logics.  The  determination  in  that  case  became  res 
judicata  as  between  the  parties.  It  might  be  a  precedent,  and  as  such,  from 
the  character  of  the  judges,  entitled  to  great  deference ;  and  if  followed  by 
other  decisions  of  the  same  import,  or  remaining  for  a  long  time  unchallenged, 
it  might  be  held  as  fixing  the  law,  if  thereby  any  general  point  was  deter- 
mined. But  it  was  evidently  grounded  upon  presumptions  arising  from  the 
particular  circumstances  of  the  case,  the  lease  being  an  improving  one,  and 
additional  grounds  added  to  those  originally  let.  In  such  circumstancesi 
the  tenant  might  justly  claim  a  right  to  have  in  culture,  during  the  last  year 
of  his  poeseasion,  a  larger  portion  than  in  the  ordinary  case ;  but  to  allow 
him  to  retain,  beyond  the  period  of  his  lease,  a  part  of  the  grounds  which 
had  been  sown  with  grass,  along  with  the  last  crop,  in  consequence  of  au 
express  obligation  undertaken  by  him,  appears,  with  great  deference,  to  be 
imwarrantedy  and  in  its  consequences  inexpedient  in  many  points  of  view. 

Upon  the  whole,  I  am  of  opinion,  that  in  the  two  actions  now  conjoined, 
the  defenders  ought  to  be  found  liable  in  damages  to  the  extent  of  the  . 
vahie  €i  the  hay  crop  as  reaped  by  him  in  1827 ;  and  also  in  damages  for 
not  having  in  grass  tlie  twenty  acres  which  ought  to  have  been  sown  with 
grus-seeda  in  either  of  the  two  years  preceding  his  removal  from  the  farm. 

The  following  interlocutor  was  pronounced:   <  Find  the  advocator  and  judgment. 

*  pursuer  entitled  to  be  indemnified  of  the  loss  which  he  has  sustained  by  not 
'  receiving  possession  of  twenty  acres  of  one  year  old  grass  at  Whitsunday 
'  1827,  there  not  being  two  year  old  grass  on  the  farm ;  and  remit  to  the 

*  Lord  OrdiDBry  to  proceed  farther  in  the  cause,  as  to  his  Lordship  shall 

*  appear  juBt.' 

Lord  Canhause^  Ordinary.  Act.  Lord  Advocate,  (JfffirtjftJ  Neavea.  ThomoM 

Deu^ar,  AgtnU  Alt.  Doan  of  Foe,  (Hopej  Cvrrio,  Ramioy  jr  Imriet 

Agents.         i>.  Ckrk. 
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KERR 

offatTist 

DAVIDSON  AND  Others, 

Bankrupt.  —  Sequestration* — Multiplepoinding. — Founds 
(hot  a  agipUnieniafy  sequestration  of  a  Jvnd  to  which  the  bankrupt 
meeeeded  afier  the  date  of  the  original  sequestration^  did  not  render 
ineompHent  a  multiplepoinding  ajierwards^ brought  in  name  of  the 
hclders  of  Hie  fjiady  by  creditors  whose  debts  were  posterior  to  the 
first  sequestration* 

In  1819,  aeqixestration  waa  awarded  against  William  Taylor,  coal- 
merchant  at  Troon  in  Ayrshire.  In  1831,  a  relation  of  Taylor  died, 
leaving  him  a  legacy  of  L.  400,  and  one-third  of  the  reversion  of 
bis  estate.  This  having  come  to  the  knowledge  of  Taylor's  trus- 
tee, he  presented  a  petition  to  the  Court  for  a  supplementary  seques- 
tration of  the  bequeat  The  warrant  of  service  on  thia  petition  was 
executed  against  the  bankrupt,  who  was  then  resident  in  Ireland, 
and  also  against  the  trustees  appointed  in  the  settlement  of  his  de- 
ceased relative.  But  no  appearance  having  been  made  by  any  of 
these  parties,  the  Court  pronounced  decree,  specially  sequestrating 
the  legacy,  and  adjudging  and  declaring  it  <  to  pertain  and  be- 
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13  Not.  1832.  ^  long  to  the  petitioDer,  as  trustee,  to  the  end  that  the  same  be  re- 
^**^V*^    *  covered  and  converted  into  money,  for  payment  of  the  creditors  of 

wi^d^iljt  *  *^®  bankrupt,  in  terms  of  the  statute/ 

Within  sixty  days  previous  to  this  supplementary  sequestration, 
arrestments  were  used  in  the  bands  of  the  trustees  under  the  settle- 
ment, by.  certain  creditors  of  the  bankrupt,  whose  claims  were 
posterior  to  the  date  of  the  original  sequestration,  and  who  followed 
this  up  by  brining  a  multiplepoinding  in  name  of  the  arrestees,  the 
arresters  and  the  statutory  trustee  being  called  to  dispute  their  pre- 
ferences. 

The  competency  of  the  multiplepoinding  was  objected  to  by  the 
statutory  trustee,  on  the  ground  that  the  legacy  could  not  be  con- 
sidered a  fund  in  medio,  the  decree  of  adjudication  having,  in  ex- 
press terms  of  the  sequestration  act,  specially  vested  that  fund  in 
him.  To  this  it  was  answered  by  the  arresters — That  as  they  did 
not  become  creditors  till  long  after  the  date  of  the  original  seques- 
tration, they  could  not  claim  under  it;  and  with  regard  to  the 
enactment  founded  on,  it  had  no  reference  to  a  supplementary  se- 
questration, which  is  nowhere  recognised  by  the  statute ;  and'  it  is 
only  in  virtue  of  the  nobile  officium  of  the  Court  that  such  an  ap- 
plication, can  be  granted. 


JudgmeDt. 

Opinion  of 
Court 


The  Lord  Ordinary  repelled  the  objections  to  the  multiplepoind- 
ing, with  expenses,  and  the.  Court  unanimously  adhered. 

Lord  Cringletie. — The  Lord  Ordinary  did  right  in  sustaining  the 
action.  It  seems,  indeed,  a  question,  whether  the  supplementary 
sequestration  can  be  regarded  as  a  sequestration  at  all,  the  bank- 
rupt not  being  resident  in  the  country  at  the  time  it  was  awarded. 
But  where  is  the  harm  of  having  this  and  all  other  questions  tried 
in  the  multiplepoinding  ? 

Lord  Meadowbank. — I  am  clearly  of  the  same  opinion. 

Lord  Justice-Clerk. — I  am  also  of  the  same  opinion.  The  only 
question  here  is,  whether  the  action  is  competent ;  but  all  that  is 
urged  by  the  trustee  is  on  the  merits,  not  at  all  on  the'  competency 
of  the  action.  What  Lord  Cringletie  has  said  as  to  the  competency 
of  the  second  sequestration  will  deserve  consideration  afterwards. 


Lord  Mackenzie,  Ordinary.  For  the  Truttee>  Buchanan.  Jas,  Dudopt  W.  S. 

Agent.         For  the  Arresten,  Dean  of  Foe.  {Hope,  J  G,  Moir,  Palmu         O.  JFl 
DavUUon,  ^.  S.  and  Smih  j-  JSnnear,  W.  S.  Agents.         7.  Clerk. 
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Na  II.  15  November  1832. 

The  duke  OF  PORTLAND 

against 
GRAY  AMD  Others. 

*     f 

Property. — Foundj  thai  a  grant  ofhmds  cum  piscatioaibus  salmor 
man  oKorumque  piscimn,  did  not  cany  an  exthmve  right  to  Jish 
lobsters  in  the  sea^  opposite  to  the  lands,  where  there  had  not  been  ex* 
drnve  prescriptive  possession. 

The  Duke  of  Portland  and  his  predecessors  had  been  infeft,  for 
more  than  a  century,  upon  charters,  in  <  Totas  et  integras  terras  et 
imroniam  de  FuUerton,  comprehenden.  inibi  omnes  et  singulas 
terras,  piscationes,  aliaque  subscript,  viz.  totas  et  integras  tres 
libret  terrarum  antiqui  extentus  de  Gailes,  et  viginte  solidat  ter- 
raram  antiqui  extentus  de  Troon,  cum  piscationibus  salmon  um 
aiiorumque  piscium  de  Troon,  et  ab  eadem  ad  introitum  aquse  de 
Irvine,  et  super  aqnam  de  Irvine,  cum  retibus  aliisque  instrumen- 
ts usitat  et  consuet  ad  gnttar  dictse  aquae  ubi  fluit  et  defluit  su^- 
per  man  occidentali  et  directe  superius,  ascenden.  diet  aquam  de 
Irvine,  per  totas  bondas  diet  terrarum  de  Fullerton,  ex  utraque 
parte  dictae  aquse,  cum  lie  cruives,  dam  et  molendino  fullonis  de 
Fullerton,  et  pertinen.  earund.  et  totas  et  integras  vig^nti  librat 
terrarum  de  Crosbie  (quarum  parva  insula  ibidem  adjacen.  vocat 
Lady  Isle,  jacen.  in  mari  occidentali  est  pars  et  pertinen.)  cum 
turre  et  fortalicio  de  Crosbie,  molendino,  granario  et  multuris  ejus^- 
dem,  cum  piscationibus  salmonum  aiiorumque  piscium  super  mari 
occidentali  qpud  lie  Outcraig,  et  alias  partes  juxta  diet  terras  de 
Crosbie,  cum  pertinen.  ejusdem  adjacen.,  et  totum  et  integrum 
dimidium  mercat  terrse  antiqui  extentus  de  Sandhill,  decem  soli* 
dat  terrarum  antiqui  extentus  de  Cruisland,  et  novem  acras  terrse 
iisdem  adjacen.,  quinque  librat  terrarum  antiqui   extentus   de 
Craiksland,  cum  omnibus  et  singulis  domibus,  sedificiis,  molendi- 
nis,  multuris,  silvis,  piscationibus,  annexis,  connexis,  outftettis, 
tenen.  tenend.  liberaque  tenen.  servitiis,  partibus,  pendiculis  et 
pertinen.  earnnd.' 
Founding  upon  this  title,  his  Grace  presented  a  petition  to  the 
Sheriff  of  Ayrshire,  complaining  against  the  defenders,  fishermen 
in  Troon,  for  having  interfered  with  his  fishings,  particularly  the 
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15  Nov.  1832.  lobster-fishings  on  and  near  to  the  shores  of  the  above  lands,  and 
praying  for  interdict,  &c. 

Various  defences  were  stated  against  this  action.  1.  That  the 
pursuer  had  no  title,  as  fishing  in  the  sea  or  shores  thereof  was  in- 
ter regalia,  held  by  the  King  as  trustee  for  the  public ;  and  there- 
fore was  exclusive  of  any  private  right.  2.  That,  at  all  events,  the 
pursuer's  titles  could  only  be  held  to  comprehend  a  right  of  salmon- 
fishing,  which  may  be  protected  by  statutes,  but  did  not  apply  to 
the  fishing  of  lobsters  or  other  white  fish,  which  was  common 
to  all,  without  a  grant  from  the  King ;  Stair,  ii.  3.  §  69.  It  was 
farther  pleaded,  that  as  the  complaint  was  for  fishing  on  the  shores 
of  the  sea,  the  question  was  of  a  maritime  nature,  and  not  compe- 
tent before  the  Sheriff'.  Upon  the  merits,  the  defenders  denied 
that  they  interfered  with  the  pursuer^s  private  right  of  fishing,  or 
that  they  had  done  more  than  they  had  been  in  the  practice  of  doing 
for  more  than  forty  years  without  interruption. 

After  a  condescendence  and  answers  had  been  lodged,  but  be- 
fore a  proof,  the  Sheriff  pronounced  this  interlocutor :  *  The  She- 

<  riff-depute  having  considered  this  process,  the  Sheriff'-suhstitute, 

<  as  adviised  by  him,  finds  that  the  noble  pursuer's  fishings  contain  an 

*  ample  clause,  <  cum  pisoationibus  salmonum  aliorumque  pisdum,' 

<  along  the  rocks,  bays  and  coasts  of  his  pr<^erty  libelled :  Finds, 

*  that  although  this  might  not  be  intended  to  include  ordinary  sea 

*  fish,  which  are  perpetually  shifting  their  places,  it  may  fairly  be 

*  held  to  reach  lobsters,  which  usually  haunt  rocks  and  bays  near 
^  the  shore,  and  have  thus  a  sort  of  fixed  locality,  resembling  in  some 

*  measure  oyster  and  mussel  scalps,  which  are  genendly  private  pro- 

<  perty :  Finds,  that  the  jurisdiction  of  the  Judge  Ordinary  of  the 

<  county  is  competent  to  this  matter :  Finds,  however,  that  the 

<  noble  pursuer  has  not,  in  his  condescendence,  been  suflBciently 

<  explicit  in  describing  and  limiting  the  fishing  grounds  for  lobsters 

*  which  he  claims,  so  as  to  shew  distinctly  the  nature  and  bounds 

<  of  his  right,  and  so  as  exactly  to  define  the  interdict  which  may 

*  be  permanently  granted.'    A  &rther  condescendence  was  there- 
fore allowed,  which  was  followed  by  a  proof  by  both  parties. 

The  evidence  adduced  on  the  part  of  the  pursuer  went  to  esta- 
blish, that  the  lobster-fishings  opposite  to  the  estate  of  Fullerton 
had  always  been  considered  as  belonging  to  the  proprietor  of  that 
estate  ;  that  they  had  been  let  to  different  tenants,  sometimes  with 
and  someUmes  separate  from  the  salmon-fishings ;  that  no  other 
person  was  allowed  to  fish  for  lobsters  there ;  and  that  any  attempt 
to  interfere  with  these  fishings  had  always  been  interrupted ;  but 
none  of  the  witnesses  could  condescend  on  the  name  of  any  person 
tbat  had  been  so  interrupted. 
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The  e^idesee  adduced  by  the  defenders  went  io  prove,  that  the  15  Nov.  1832. 
witnesses  had  been  for  more  than  forty  years  in  the  habit  of  fishing    ^'•^V^^ 
fior  lobsters  in  the  sea  opposite  to  the  estate  of  FuUerton,  and  that  p^rtiand  v. 
tbey  never  considered  lobster-fishing  in  any  other  light  than  as  be-  Gray  and 
loi^g  to  the  public,  and  had  never  been  interrupted ;  that  the  ^^^^ 
defenders  fished  in  creels  in  deep  water,  and  did  not  land  upon  the 
rocks  or  shores  of  the  pursuer's  lands ;  and  that  the  fishing  for  lob* 
sters  did  not  interfere  with  the  salmon-fishings  of  the  pursuer. 

Upon  advising  the  proof,  the  Sherifi^substitute  found,  that  the 
pursuer  had  proved,  '  that  he  and  his  predeoesscN^  in  setting  the 

*  fishings  of  sahnon  along  the  coast,  also  gave  the  tenants  a  right 
'  to  fish  lobsters,  particularly  off  the  black  rock  and  towards  the 
'  Troon ;  and  that  they  paid  a  rent  in  kind  to  the  proprietors  for 
'  upwards  of  forty  years  :  Finds,  that  the  defenders  have  failed  to 
'  prove  a  prescriptive  right  to  fish  lobsters  within  said  bounds,  and 
'  therefinre  declares  the  interdict  perpetual,'  &c. 

The  Sheriff-depute  altered  this  interlocutor,  recalled  the  inter- 
dict, assoilzied  the  defenders,  and  found  the  pursuer  liable  in  ex- 
penses. He  subjoined  the  following  note :  ^  The  Sheriff  is  sen- 
« sible  how  much  the  above  judgment  is  at  variance  with  the  views 

*  which  he  intimated  (perhaps  rather  prematurely)  in  his  interlocutor 

*  of  22  July  1828.     But  his  opinion  is  now  considerably  changed, 

*  from  the  investigation  and  discussion  which  have  since  taken  place ; 
'  in  particular,  with  regard  to  the  habits  of  the  animal  in  question, 

*  and  the  manner  of  catching  it    He  was  formerly  under  the  impres- 

*  son  (as  he  then  intimated)  that  the  lobster  remained  nearly  fixed  in 
^  itB  local  position  among  the  rocks  attached  to  the  shore,  and  that  it 

*  was  necessary  in  catching  it  to  land  and  seize  it  among  these  rocks ; 

*  whereas  he  now  finds  from  the  proof,  that  it  is  caught  by  sinking 
^  baskets  or  creels  properly  baited,  sometimes  a  considerable  way 
^  from  the  shore,  and  in  pretty  deep  water,  and  by  persons  who  never 
'  leave  their  boat,  but  remain  all  the  while  afloat  in  the  open  sesu 
'  This  seems  to  take  the  lobster  from  the  class  of  localized  or  semi- 

*  domesticated  animals,  (such  as  pigeons  in  a  pigeon-house,  bees  in  a 

*  hive,  rabbits  in  a  warren,  fish  in  a. pond,  or  oysters  in  a  scalp,) 

*  and  to  place  it  among  the  ferse  natures,  like  game  on  land,  or  com- 
'  mon  fish  in  rivers  or  the  sea,  which  last  are  not  the  subject  of  pro- 

*  p»ty  till  caught ;  then  no  authority,  either  of  statute,  institutional 
'  writer,  or  judidal  determination,  has  been  produced,  recognising 
'  lobsters  as  the  subject  of  private  property.  If  persons  in  pursuit 
'  of  this  animal  land  cm  rocks,  the  private  property  of  the  noble  pur- 
^  suer,  it  may  be  a  question  whether  he  may  prevent  this  as  a  tres- 

*  pass.  But  the  Sheriff  cannot  see  sufficient  grounds  for  granting 
'  the  interdict  craved,  on  the  ground  of  a  right  of  property  in  the 
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'  animal  in  question.     The  pdnt  is,  however,  important  and  new, 

*  and  deserves  the  consideration  of  a  superior  court. 

*  The  question  of  bygone  usage  does  not  seem  material.     Were 
^  the  right  of  property  made  out,  it  could  not  be  lost  by  occasional 

*  trespass  upon  it.     On  the  other  hand,  if  it  does  not  exist  by  sta 

*  tute  or  common  law,  it  cannot  be  acquired  by  the  usage  of  grant- 

*  ing  private  leases  of  the  right  of  fishing  to  individuals,  which  the 

*  public  had  no  knowledge  of,  nor  interest  to  challenge.' 

The  pursuer  advocated,  and  at  the  same  time  brought  a  process 
of  declarator  to  have  it  found  and  declared,  that  he  had  the  '  ex- 

*  elusive  right  to  fish  for,  and  catch  lobsters  along  the  coast  of 

<  the  said  lands  and  estate  of  FuUerton,  Troon,  and  others,  and 

<  among  the  rocks,  and  in  the  bays  of  the  said  coast,  either  by  him- 

*  self,  or  his  servants  and  tenants,'  &c. 

These  processes  were  conjoined,  and  the  Lord  Ordinary  ordered 
cases.  In  these  cases  a  variety  of  points  were  argued,  which,  as 
the  judgment  of  the  Court  did  not  proceed  on  them,  it  is  unneces- 
sary here  to  state ;  but  their  general  import  will  be  found  in  the 
following  note  by  the  Lord  Ordinary  to  an  interlocutor  reporting 
the  case  to  the  Court. 

Note. — ^  The  question  raised  is  new  and  important,  and  it  is  at- 
tended with  considerable  difficulty.     It  has  not  been  decided  in 
any  reported  case,  whether  an  exclusive  right  to  fish  lobsters  on 
the  coast  of  an  arm  of  the  sea,  or  in  a  navigable  river,  can  be  com- 
petently grainted  by  the  sovereign,  or  acquired  by  a  subject: 
Neither  is  there  any  authority  in  the  text-writers  directly  in  point. 
It  is  settled  law,  that  a  right  to  fish  oysters  and  mussels  in  the  sea, 
firom  the  scalp  or  bed  to  which  they  are  attached,  may  be  appro- 
priated.   Further,  there  are  many  grants  in  Scotch  charters  of  a 
right  of  fishing  of  white  or  floating  fish  in  the  sea — the  legality 
of  which,  though  not  expressly  recognised,  seems  to  have  been 
taken  for  granted  repeatedly,  in  the  proceedings  of  the  Court ; 
and  Stair  and  Erskine,  though  not  very  distinct  or  explicit  on  the 
subject,  incline  to  that  opinion.     Lobsters  hold  an  intermediate 
place  between  oysters  and  mussels  on  the  one  hand,  and  floating 
fish  on  the  other.    They  have  the  power  of  locomotion  in  a  great 
degree,  but,  in  certain  seasons,  they  are  chiefly  found  attached  to 
rocks,  or  near  them ;  and  the  pursuer  lays  claim  to  the  lobster- 
fishery  solely  upon  the  foul  or  rocky  ground  on  the  coast  of  the 
barony  of  Fullerton,  and  round  the  shore  of  the  Lady  Isle. 

*  The  opinions  given  in  the  case  of  Ramsay  v.  Kelly,  as  reported 
by  Lord  Hailes  and  Mr  Tait,  are  not  satis&ctory.  The  Judges 
are  not  agreed  in  principle.  Some  of  the  dicta  are  now  clearly 
untenable,  and  the  decision  went  on  a  point  which  does  not  occur 
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*  here,  viz.  that  the  pursuer  had  no  title,  but  the  ordinary  and  in-  15  Nov.  183% 
'variable  words  of  style,  cum  piscationibus-^not  in  the  dispositive    V^v^ 

*  clause  of  his  charter,  but  in  tfie  tenendas  only,  doubts  being  also  ^rtUnd  L°^ 

*  entertained  whether  the  &ct  of  possession  was  proved.    The  prac*  Gray  and 

*  tioe  in  other  feudal  .countries  is  not  uniform ;  but  in  England  and  ^^^"* 
'  Holland  exclusive  rights  of  fishing  in  arms  of  the  sea,  and  navi- 

'  gable  rivers,  have,  in  certain  circumstances,  been  sustained.    On 
'  the  other  hand,  there  is  an  important  specialty  here,  in  favour  of 

*  the  defenders,  that  the  pursuer's  titles  contain  no  express  grant  of 

<  a  lobster-fishery,  but  of  salmon  and  other  fish,  and  that  circum- 

<  stance  alone  may  perhaps  be  held  as  decisive  in  their  favour.    The 
'  pursuer  seems  to  have  proved  an  exclusive  possession  in  himself 

*  and  his  authors  for  the  period  of  prescription,  by  granting  leases 

*  of  the  lobster-fishery,  and  in  interrupting  those  who  attempted  to 

*  fish,  to  as  great  an  extent  as  the  nature  of  the  subject  admits,  con-  ' 

*  sidering  the  difficulty  of  preventing  encroachment ;  and  any  con- 

*  trary  possession,  widi  scarce  an  exception,  has  been  clandestine 
'  and  precarious.' 

On  advising  these  cases,  the  Court  first  ordered  mutual  conde- 
scendences <  as  to  all  grants  of  fishings  by  the  Crown  in  the  same 

*  or  similar  terms  with  the  grants  founded  on  in  this  cause, — as  to 

*  the  possession  following  thereon, — and  any  other  rights  that  can 

*  throw  light  on  the  same.' 

Mutual  condescendences  were  accordingly  lodged ;  but  the  Court, 
on  finally  advising  the  cause,  were  unanimously  of  opinion,  that  as 
the  question  here  was,  whether  the  pursuer  had  an  exclusive  right 
to  the  lobster-fishings  from  the  terms  of  the  grant  in  the  charter, 

*  salmonum  aliorumque  piscium,'  whatever  the  effect  of  such  a  grant 
might  have  been,  if  it  had  been  followed  by  exclusive  possession, 
the  possession  which  had  been  proved  by  the  pursuer  was  not  of 
such  a  nature  as  could,  under  the  general  terms  of  the  grant,  con- 
stitute an  exclusive  right ;  they,  therefore,  assoilzied  the  defenders 
from  the  conclusions  of  the  declarator,  and  repelled  the  reasons  of 
advocation. 

lord  Corehmtge,  Ordinary.  Act  Dean  of  Fac.  (Hope^)  WaUur.  Walker, 

Bkhardaon  j*  MdmOe,  W.  S.  Agento.        Alt.  Skene^  A.  Macneitt,       L.  Macm- 
lotft,  Agent.         D.  Clerk. 

T. 
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FIRST  DIVISION. 

No.  III.  15  November  1832. 

WILLIAM  ANDERSON,  Junior, 

against 
Mrs  MARGARET  CATION  and  WILLIAM  ANDERSON, 

Her  Husband. 

Bill  of  Exchange. — ^x'son.-^AsonfiMndnot  liable  for  payment 
of  a  bill  to  his  father  J  granted  by  the  eon  while  a  minor  and  an  ap- 
prentice^  with  small  weekly  wages^  and  married^  it  not  being  proved 
by  the  father  that  the  money  was  applied  in  rem  versam  of  the  eon. 

The  Suspender  was  charged,  at  the  instance  of  Margaret  Cation 
and  William  Anderson,  (her  husband,  and  father  of  the  suspender,) 
for  payment  of  L.25,  the  amount  of  a  promissory-note,  bearing  to  be 
signed  by  the  suspender,  and  in  favour  of  the  said  Margaret  Cation. 
The  suspender  admitted  having  signed  the  pr<Mnissory-note,  but 
pleaded  compensation ;  and  &rther,  that  he  was  not  liable  in  pay- 
ment of  it,  having  signed  it  when  he  was  a  minor  and  an  appren- 
tice ;  and  the  promissory-note  being  really  in  favour  of  his  father, 
his  administrator-in-law,  although  nominidly  in  fiivour  of  the  other 
charger,  his  father's  second  wife. 

The  cause,  upon  the  general  issue,  was  remitted  to  a  jury ;  but 
by  s^eement  between  the  parties  ait  the  trial,  a  verdict  was  re- 
turned in  £Bivour  of  the  pursuer,  subject  to  a  special  ease,  in  which 
the  facts  were  minutely  stated,  the  object  being,  on  the  one  hand, 
to  shew  that  there  was  no  real  value  given  for  the  bill,  and,  on  the 
other,  that  the  father  and  his  wife  had  made  advances  in  various 
ways  for  the  son's  behoof.  And  the  question  for  the  opinion  of 
the  Court  was,  Whether  the  said  pursuer  (suspender)  was  freed 
in  law  from  the  payment  of  the  said  promissory-note,  either  on  ac- 
count of  his  minority  and  the  facts  above  stated,  respecting  the 
situation  of  the  pursuer  and  defender  at  the  time  the  latter  grant- 
ed the  same,  or  in  consequence  of  the  missives  above  copied, 
(which  imported  a  general  settlement  of  disputes  between  the  par- 
ties, the  son  being  then  major,^  relative  to  certain  small  herita- 
ble properties  to  which  he  had  succeeded)  ?  Or,  Whether  he  was 
under  an  obligation  in  law  to  pay  the  said  promissory-note  ? 

If  the  Court  was  of  opinion  that  the  said  pursuer  was  not  legally 
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bound  by  the  said  promissory-note,  or  was  discharged  from  it  by  15  Nov.  1832. 
the  said  missives,  then  judgment  to  be  given  for  the  pursuer.  ^«<^^^^^»^ 

But  if  the  Court  was  of  opinion  that  the  said  pursuer  was  legally  A^^««on  v. 
bound  by  the  said  promissory-note,  then  judgment  to  be  given  for  Aoderson. 
the  defenders. 

After  hearing  counsel  upon  this  case,  the  Court,  *  in  respect  they  Judgment. 

<  are  of  opinion  that  the  pursuer  is  not  legally  bound  by  the  said 

<  promissory-note,  approve  of  the  verdict  as  a  verdict  for  the  pur- 
'  suer  William  Anderson,  junior ;  suspend  the  letters  simpliciter, 

<  and  decern ;  find  the  pursuer  entitled  to  expenses.' 

Lord  BoHgray  considered  the  question  of  great  importance  from  Opinion  of 
the  relative  situation  of  the  parties  to  each  other.  This  was  a  bill  ^"^ 
granted  by  a  minor  to  his  father,  his  administrator-in-law.  The 
law  was  by  no  means  favourable  to  such  a  transaction  between  a 
mmor  and  his  curator  or  administrator-in-law.  Wherever  such  an 
obligatioa  was  taken  from  a  minor,  his  administrator-in-law  was 
bound  to  shew  that  the  money  had  been  applied  for  behoof  and  in 
rem  versam  of  the  minor.  This  had  not  been  done  in  the  present 
case.  It  ¥^38  true  the  son  was  married ;  but  he  was  still  a  minor 
and  under  indentures  when  he  signed  the  bill,  and  the  father  had 
fidled  in  shewing  that  the  money  had  been  applied  in  rem  versam 
of  his  son.  The  bill  was  therefore  exceptionable,  and  he  could  not 
consider  the  son,  in  the  circumstances  of  the  case,  liable  for  it. 

Lcrrd  QiUies. — The  bill:  was  liable  to  two  exceptions.  It  was 
not  only  granted  by  a  minor,  but  was  granted  to  his  administrator- 
iii4aw.  The  son  could  not  In  law  be  held  to  be  foris&miliated. 
No  doubt  he  was  married,  but  he  was  then  a  minor,  an  apprentice, 
and  upon  an  allowance  of  no  more  than  eight  shillings  a-week.  A 
dai^ter  is  held  as  forisfikmiliated  when  she  marries,  because  she, 
by  her  marriage,  changes  her  g^rdian  from  her  father  to  her  hus- 
band ;  but  tiie  ease  was  not  the  same  with  a  son,  in  the  drcum- 
itanoes  of  'die  present  defender.  There  was  no  evidence  that  the 
money  was  applied  in  rem  versam  of  the  suspender,  and  therefore 
he  £d  not  consider  him  liable  for  the  amount  of  it 

Hie  Lord  Presideni  and  Lard  Crcdgie  concurred. 

Act  Sham,  Cunmghame,        Jaum  Peddie^  W.  S.  Agent.        Alt.  JEm^,  J,  H,  Bo-- 
berittm,        P,  Pearmmj  Agent.        Jury  CurK 

T. 
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SECOND  DIVISION. 
No.  IV.  15  November  1832. 

JOHN  MENZIES 

affcdmt 

The  duke  OF  QUEENSBERRY'S  Executors. 

Warrandice. — Tack. — TTie  eviction  of  a  lease  from  a  party  enjoy- 
ing  it  on  a  putative  title  is  sufficient  to  sustain  action  on  the  clause  of 
warrandice^  at  the  instance  of  the  real  tenant^  the  grounds  ofemdiaa 
being  unquestionably  good  against  him. 

William,  Duke  of  Queensberry,  let  the  farm  of  Kirkbryde  to 
John  Menzies,  his  heira»  assignees  and  subtenants,  with  absolute 
warrandice,  for  nineteen  years,  from  Whitsunday  1809  as  to  the 
houses  and  grass,  and  the  separation  of  the  crop  of  that  year  from 
the  ground  as  to  the  arable  land.  This  was  a  renewal  of  a  lease 
which  had  originally  been  granted  upon  payment  of  a  grassum.  John 
Menzies  having  died  shortly  after  obtaining  this  renewal,  his  grand- 
son, of  the  same  name,  succeeded  to  the  lease,  both  as  his  grand- 
father's heir-at-law  and  disponee.  But,  being  then  an  infant,  his 
uncle,  Thomas  Menzies,  assumed  possession  of  the  farm,  and  the 
entire  management  of  his  affairs. 

The  Executors  of  the  Duke  of  Queensberry  having,  in  conse- 
q[uence  of  the  intention  intimated  by  the  Duke  of  Buccleuch  to 
challenge  the  whole  Queensberry  leases,  called  upon  all  parties  ha- 
ving claims  against  the  trust-estate  under  their  management,  to 
lodge  them  in  the  Court  of  Chancery,  Thomas  Menzies,  in  antid- 
pation  of  the  eviction  of  the  lease  of  Kirkbryde,  lodged  a  claim  in 
respect  of  that  lease,  to  which  he  falsely  represented  himself  as  ha- 
ving right. 

In  the  declarator  brought  by  the  Queensberry  Executors  against 
the  Duke  of  Buccleuch,  for  having  the  leases  granted  by  the  Duke 
of  Queensberry  found  valid,  the  lease  of  the  tsLtm  of  Kirkbryde  was 
expressly  mentioned. 

Amongst  the  various  actions  for  reducing  the  Queensberry  leases 
brought  by  the  Duke  of  Buccleuch,  was  one  relative  to  th^  lease  of 
Kirkbryde,  against  Thomas  Menzies,  whom  the  summons  erroneous- 
ly designed  heir  of  the  deceased  John  Menzies,  the  original  lessee. 
This  action  was  also  directed  against  certain  persons  who  possessed 
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parts  of  the  fiurm  as  subtenants;  but  the  true  heir,  John  Menzies,  is  No^.  \&32. 
was  not  called  as  a  defender.  ^^**y^^ 

After  the  final  judgment  of  the  House  of  Lords  in  the  declara-  p^J^^^f'^  ^* 
tor  at  the  instance  of  the  Queensberry  Executors,  and  in  the  re-  Queeosberry't 
doction  of  the  lease  of  Hyslop,  tenant  of  the  farm  of  Halscar,  which,  ^x^cu^'*- 
with  consent  of  all  parties  concerned,  had  been  selected  as  a  leading 
case  for  trying  the  general  question  of  law  involved  in  all  the  others, 
the  Duke  of  Buccleuch,  without  opposition,  obtained  decree  in  the 
action  against  Thomas  Menzies,  reducing  the  lease  of  KJrkbryde, 
and  ordaining  him  and  the  other  possessors  of  the  form  to  flit  and 
remove  at  Whitsunday  1822,  and  the  separation  of  the  crop  of  that 
year  firom  the  ground.     Possession  was  accordingly  ceded  at  the 
term  specified  in  the  decree,  by  all  parties  then  in  occupation  of 
the  lands.     In  the  mean  time,  an  action  of  relief  and  damages,  in 
respect  of  the  former  action,  was  raised  at  the  instance  of  Thomas 
Menzies  against  the  Executors. 

The  mistake,  however,  as  to  Thomas  Menzies  being  heir  of  his 
father,  and  in  right  of  the  lease^  being  afterwards  discovered,  the 
Duke  of  Buccleuch  raised  a  new  action  of  reduction  of  the  lease, 
and  for  violent  profits  from  Martinmas  1819  to  Whitsunday  1822, 
against  John  Menzies,  the  true  heir  of  the  original  lessee.  Decree 
of  reduction  was  pronounced;  but  the  defenders  were  assoilzied  from 
the  claim  of  violent  profits. 

Thereafter,  the  present  action  was  brought  by  John  Menzies 
against  the  Queensberry  Executors,  concluding  for  damages  incur- 
red in  consequence  of  the  eviction  and  premature  removal  of  him- 
self and  his  subtenants  from  the  lands  of  Kirkbryde,  in  the  manner 
stated. 

In  support  of  this  action  it  wbb  pleaded — 1.  A  clause  of  warran-  Punuer's 
dice  in  a  lease  renders  the  granter  or  his  representatives  liable  in  ^^**' 
damages,  for  the  consequences  even  of  a  voluntary  abandonment  of 
the  subject  by  the  tenant,  where  it  is  clear  that  the  lease  affords  no 
title  upon  which  he  can  maintain  possession  in  bona  fide ;   Stair ^ 
b.iL  tit  3.  §  46;  Bank.  b.  ii.  tit.  3.  §  125  ;  Ersk.  ii.  3.  82;  Mel- 
vil  0.  Fairin,  4  Feb.  1662,  Stair,  M.  16,683 ;  Smith  o.  Ross,  17 
Feb.  1672,  Stair,  M.  16,596 ;  Clerk  v.  Gordon,  23  June  1681,  Stair, 
M.  16,605;  Dewar  v.  Aitken,  July  1780,  M.  16,637 ;  Downie  v. 
Campbell,  31  Jan.  1815;  Mackill  Maxwell  o.  Executors  of  Duke 
of  Queensberry,  11  July  1827.     Assuming,  therefore,  that  the  pur- 
saei^s  lease  was  not  set  aside  by  judicial  proceedings,  still,  so  soon 
as  its  invalidity  was  established  by  the  judgments  in  the  House  of 
Lords  in  the  actions  alluded  to,  he  was  not  only  entitled,  without 
injaring  his  right  under  the  clause  of  warrandice,  but  bound  to  sur- 
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15  Nov.  1832.  render  the  farm  to  the  Duke  of  Buccleuch  when  required  so  to  do. 
^^V^'    The  Duke  having  confessedly  a  legal  right  to  enter  to  possession 

The  Duke  of   ^^  ^^^  ^^1*™  when  it  was  ceded  by  the  parties  in  occupation  of  the 

QueendMiFry's  lands,  the  pursucr  would  have  acted  in  mala  fide  had  he  refused  to 
,'       remove  except  under  the  compulsitor  of  a  decree. 

Pursuer's  2.  The  decree  of  reduction  and  removing  obtained  by  the  Duke 

of  Buccleuch  against  Thomas  Menzies  and  the  other  possessors  of 
the  farm,  must,  in  this  question,  be  considered  as  equivalent  to  a 
similar  proceeding  against  the  pursuer ;  for,  as  Thomas  Menzies  ma- 
naged the  farm  under  the  necessary  and  legal  responsibility  of  ulti- 
mately accounting  to  the  pursuer  for  his  intromissions  and  admini- 
stration, the  circumstance,  that  he  thus  acted  without  title  or  lawful 
authority,  is  not  a  matter  on  which  the  defenders  can  found,  since 
it  neither  is  nor  could  be  pretended,  that,  if  the  pursuer  had  been 
called  as  a  defender  in  the  reduction,  he  might  have  successfully  op- 
posed the  decree,  though  no  defence  could  iiave  been  available  to 
the  other  parties.  Besides,  any  attempt  on  his  part  to  defend  that  ac- 
tion and  maintain  possession  of  the  f&rm,  would  have  been  contrary 
to  the  arrangement  of  parties,  by  which  the  decision  in  the  case  of 
Hyslop  was  to  determine  the  validity  of  all  the  other  leases  chal- 
lenged by  the  Duke  of  Buccleuch,  to  which  that  decision  was  ap- 
plicable. 


Defenders* 
Pleas. 


Pleaded  for  the  defenders — 1.  It  is  only  in  the  event  of  actual 
eviction  by  legal  proceedings,  and  consequent  distress  or  damage, 
that  warrandice  in  a  lease  is  incurred  ;  Stair^  ii.  8.  46 ;  Ersk.  ii.  3. 
80  and  31.  There  was  no  agreement,  to  which  the  defenders  were 
parties,  that  this  rule  should  not  be  acted  on,  and  that  the  Queens- 
berry  tenants  should  remove  without  any  judicial  procedure,  or, 
what  is  the  same  thing,  where  the  procedure  was  utterly  inept 

2.  The  proceedings  against  Thomas  Menzies,  who  was  not  the 
tenant,  could  have  no  legal  effect  whatever  in  setting  aside  the  lease, 
and  therefore  cannot  be  the  ground  of  a  claim  of  warrandice.  It  is 
said  that  Thomas  Menzies  is  to  be  considered  as  a  sort  of  adminis- 
trator for  the  pursuer ;  that  he  was  a  possessor  of  part  of  the  farm ; 
and  that  the  reduction  at  the  Duke  of  Buccleuch's  instance  was  di- 
rected also  against  possessors  and  subtenants.  It  is  clear,  however, 
that  this  action  was  brought  against  Thomas  Menzies,  not  as  admi- 
nistrator or  possessor,  but  as  having  a  right  to  the  lease ;  and  it  is 
equally  certain  that  no  action  directed  against  the  subtenant  will  va- 
cate the  principal  lease.  The  pursuer,  therefore,  has  suffered  no 
eviction  or  distress  of  any  sort.  This  lease  was  not  set  aside  until 
the  last  year  of  its  currency,  and  it  is  not  alleged  that  he  sustained 
any  damage  in  consequence  of  that  proceeding. 
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The  Lord  Ordinary  pronottnced  the  following  interlocutor  and  l^  Not.  183S. 
opinion :    *  The  Lord  Ordinary  having  considered  the  cases  for  the    ^^^y^ 

*  parties,  repels  the  defences :  Finds  that  the  pursuer  is,  in  virtue  xh "  D^ke  of 

*  of  the  clause  of  warrandice  in  the  lease  libelled,  and  in  conse-  Queensberry't 

*  qaence  of  the  eviction  of  the  said  lease  in  the  year  1822,  entitled  ^'^•*^"'^"- 

<  to  daiiii^;e8  from  the  defenders;  and  appoints  the  case  to  be  en-> 

*  rolled,  that  parties  may  be  heard  on  the  mode  in  which  the  amount 

*  of  said  damages  shall  be  ascertained.' 

Note* — '  The  only  difficulty  in  this  case  arises  from  the  circum- 

*  stance,  that  the  proceedings  at  the  instance  of  the  Duke  of  Buc- 
^  deoch  for  reducing  the  lease,  and  which  ultimately  terminated  in 

<  its  eviction  in  1822,  were  directed,  not  against  the  present  pur- 

*  soer,  the  true  heir  of  the  ori^nal  tenant,  but  against  Thomas 

<  Mensies,  the  uncle  ci  the  pursuer,  who  had,  during  the  pursuer's 

*  pnpillarity,  taken  possession  of  the  &rm,  and  was  erroneously  re- 
'  presented  in  the  proceedings  at  the  Duke  of  Buccleuch's  instance 

*  as  the  proper  tenant     It  is  admitted  by  the  defenders,  that  in 

*  consequence  of  the  decree  of  reduction,  Thomas  Menzies  quitted 

<  die  possession;  and  it  is  not  alleged. that  the  eviction  obtained 
'  against  Thomaa  Menzies,  the  reputed  tenant,  rested  on  any  grounds 

*  peculiar  to  him,  or  which  would  not  have  been  equally  available 

<  against  the  present  pursuer,  the  true  tenant     Indeed  all  doubt 

<  iqpon  this  point  must  be  removed  by  the  decree  of  reduction  after- 

*  wards  obtained  by  the  Duke  of  Queensbeny  against  the  present 

*  pursuer,  in  the  year  1828.     The  question,  then,  raised  in  the  pre- 
'  sent  discussion  seems  to  be,  whether  the  eviction  of  a  right  from 

*  a  party  enjoying  it  on  a  putative  title,  such  eviction  resting  on 

*  grounds  unquestionably  good  against  the  true  proprietor,  is  suffi- 

*  dent  to  sustain  an  action  on  the  clause  of  warrandice  at  the  in- 

*  stance  of  the  true  proprietor;  and  the  Lord  Ordinary  thinks  the 
^  question  ought  to  be  dedded  in  the  affirmative.' 

In  reviewing  this  judgment,  the  Justice^Clerk  md^-^l  have  form-  Opinion  of 
ed  a  very  dear  opinion  that  the  interlocutor  is  right  The  identity  ^"'^ 
of  this  lease  with  that  of  Halscar  is  beyond  all  question.  The  pur- 
suer's lease,  too,  was  expressly  included  in  the  declarator  at  the  de- 
fenders' instance.  And  when  it  is  considered,  that,  in  consequence 
of  these  proceedings,  possession  of  the  fvm  was  entirely  ceded  to 
the  Duke  of  Buccleuch,  I  cannot  see  any  thing  in  justice  or  in  law 
to  prevent  the  pursuer  having  his  claim  of  damages  ascertained. 

The  other  judges  being  of  the  same  opinion,  the  Court  refused  Judgment. 
the  reclaiming  note. 

•£onf  R&rtoM,  Ordinary.  For  the  Pursuer,  Keaj^,  Maidand,         Brodki  jr  Km* 

nadgt  W.  S.  Agents.  For  tbe  Defenders,  SoL^Gm*  fCockbvmJ  Myrray. 

Lammi  ff  NwUm,  W.  S.  Agenu.        F,  Clerk. 

S. 
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FIRST  DIVISION. 

No.  V.  )6  November  1832. 

PATRICK  AND  WILLIAM  CREIGHTON 

againxt 
JOHN  DEANS. 

Process. — Execution. — Stat.  1672,  c  6. — An  execution  of  a  sum- 
nwnsy  written  on  a  paper  originally  apart  from  the  summons^  and 
ctfierwards  attacked  to  itf  is  null,  where  it  does  not  contain  the  desig- 
nations  as  well  as  the  names  of  the  pursuer  and  defender  ;  and  the 
objection  is  not  obviated  by  production  of  a  regular  execution  after 
the  calling,  but  before  enrollment  of  the  summons. 

The  execution  of  the  summons  in  this  case  was  written  on  a  dif- 
ferent sheet  from  the  summons,  and  bore  to  proceed,  <  by  virtue  of 

*  the  foregoing  libelled  summons,  dated  and  signeted  the  19th  day  of 
^  April  current,  raised  at  the  instance  of  the  before-designed  Patrick 

<  and  William  Creighton,  and  in  his  Majesty's  name  and  authority 

<  lawfully  summoned,  warned  and  charged  the  also  before-designed 

<  Mrs  Agnes  Watson  or  Dunlop,  Gabriel  Dunlop^  James  Alex- 

*  ander,  and  John  Deans,'  &c. 

The  summons  was  lodged  for  calling  on  the  22d,  and  called  on 
24  May.  Appearance  was  marked  for  the  defender  John  Deans, 
and  the  summons  was  returned  with  defences  on  6  June.  A  pro- 
testation was  put  up  for  not  enrolling  on  the  15th  of  June.  On  the 
18th  of  June,  a  new  and  correct  execution  was  lodged,  and  the  sum- 
mons was  enrolled  on  23  June. 

The  defender  stated,  in  defence,  the  objection  of  no  process,  in 
respect  of  no  execution,  the  execution  lodged  not  being  in  terms  of 
the  Stat  1672,  c  6,  being  written  on  a  separate  sheet  of  paper,  al- 
though afterwards  attached  to  the  summons,  and  not  bearing  the 
designation  as  well  as  name  of  the  parties ;  and  referred  to  the 
case  of  Stewart  v.  Macra,  13  Jan.  1831,  (F.  C.  vol.  yiii.  p.  173). 
He  farther  pleaded,  that  this  objection  was  not  removed  by  a  regu-^ 
lar  execution  being  lodged  after  the  summons  was  called,  because 
there  being  no  execution,  the  summons  was  not  regularly  called. 

The  Lord  Ordinary  ordered  ndnutes  to  the  Court.  The  same 
argument  was  maintained  for  the  parties  as  in  the  above  case  of 
Stewart. 
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The  Court  ananimously  sustained  the  objectioii.  '^  Nov.  1832. 

Lari  FfOerUm,  Ordinary.         Act.  More.        J.  W.  Mackenzie,  W.  S.  Agent.       Alt.  ^'^f^'^"" ""' 

Skaw,        JoM.  WUatm,  W.  S.  Agent.         B.  Clerk.  1.. 

T.  Judgment. 


FIRST  DIVISION. 

No.  VI.  16  NovenAer  1832. 

SCOTT  &  GIFFORD 

against 
MILLER  &  KERR. 

JuET  Trial.  —  Trust.  —  Proof.  —  Insurance.  —  Alien.  —  It 
hdng  hdd  by  a  Jury  to  be  proved^  that  a  party y  whose  name  appeared 
an  the  register  of  a  vessel  as  owner  tinereof^  held  the  property  in  trust 
fir  behoof  of  a  third  party^  who  was  an  aXien^  fowikd^  that  the  former 
had  no  insurable  interest  in  the  vessel^  and  was  not  therefore  enti" 
Sed  to  recover  under  a  policy  of  insurance. 

The  puisaers  (Scott  and  Gifford),  as  the  registered  owners  of  a  ves- 
8el»  on  which  the  defenders  (Miller  and  Kerr),  as  underwriters,  had, 
ID  1821,  effected  an  insurance,  and  which  was  lost,  brought  an  ac- 
tioii  ^igainst  the  defenders,  before  the  Admiralty  Court,  for  pay- 
ment    In  defence,  it  was,  inter  alia,  pleaded,  that,  at  the  date  of 
the  contract,  the  pursuers  were  not  truly  the  owners  of  the  vessel, 
but  merely  held  it  in  trust,  at  least  to  the  extent  of  one  half,-  for 
one  Manticha,  a  foreigner,  in  violation  of  the  registry  acts ;  which 
declared,  that  no  alien  could  be  legally  interested  as  an  owner  to 
any  extent  in  a  British  ship  or  vessel ;  and,  therefore,  that  the  pur- 
suers had  no  title  to  pursue.     It  was  answered,  that  the  registry  of 
the  pursuers,  as  owners  of  the  vessel,  afforded  per  se  conclusive  evi- 
dence of  the  right  of  property,  and  could  not  relevantly  be  chal- 
lenged.   The  Judge  Admiral,  24  July  1824,  repelled  the  objection 
to  the  tide  of  the  pursuers,  *  in  respect  they  are  the  registered 
'  owners  of  the  vessel ;  and  it  is  sufficiently  instructed  that  Manticha, 

*  in  ordering  the  insurance  in  question,  acted  merely  as  the  pur- 

*  soers'  agent'     The  Court,  however,  in  an  action  of  reduction  of 
tbisjadgment,  held,  (25  November  1828)  vide  Report,)  <  that  the  re- 

*  gjstry  of  the  vessel  in  question,  in  the  name  of  the  pursuers  Scott 
'  and  Gifford,  is  not  evidence  per  se  that  the  said  vessel  is  truly 
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16  Not.  IS3S.  <  their  property,  and  tkat  it  is  incumbent  on  the  said  pursuers  to 
^^"^V^^    «  prove  the  fact  by  other  evidence ;  and  therefore  recal  the  inter- 
ford  t;.  Miller'  ^  ^^^^i^^ra  ^^  ^^^  Judge  Admiral,  so  far  as  they  sustain  the  title  of  the 
and  Kerr.       <  said  pursucrs,  and  remit  the  whole  cause  to  the  Jury  Court' 

The  following  issues  accordingly  were  prepared :  Mst,  Whether, 

<  on  the  26th  day  of  -June  1821,  the  pursuer,  John  Gifford,  was 

<  owner  of  one  half  of  the  said  vessel  ?  2d,  Whether  the  defenders, 

*  or  any  of  them,  promised  and  agreed  to  insure,  or  to  get  L.IOOO 

*  insured  on  said  vessel,  on  a  voyi^e  at  and  from  Clyde  to  Quebec, 

*  (with  leave  to  call  at  a  port  in  the  Highlands  to  take  in  passen- 
^  gers),  while  there,  and  thence  to  Dundalk,  and  from  Dundalk  to 

<  Greenock,  in  terms  of  a  letter  from  Mr  Joseph  Manticha,  dated 

<  26  June  1821,  and  whether  the  defenders  failed  to  perform  the  sud 

<  promise  and  agreement,  to  the  lo^  injury,  and  damage  of  the 

<  pursuers,  or  either  of  them  ?  or,  <  dd,  Whether  the  pursuers  ac- 

<  cepted  of  the  said  policy,  dated  3  July  1821,  as  implement  of  the 

<  promise  and  agreement  foresaid,  on  the  part  of  the  defenders  ?' 

The  case  went  to  trial  (22  March  1830)  before  the  lx>rd  Chief- 
CcHoeimisaioner  and  Lord  Cringletie ;  and  with  regard  to  the  first 
issue,  viz«  whether  the  pursuer  John  Gifford  was  owner  of  one  half 
of  the  said  vessel,  (which  alone  formed  the  sul^ect  of  the  trial»)  a 
variety  of  evidence,  both  documentary  and  parole,  was  laid  before 
the  Jury.  On  the  part  of  the  pursuers  there  was  produced  the  in- 
strument of  vendition  of  the  vessel  by  the  former  owners^  in  £»- 
vour  of  Peter  Scott  and  John  Gifford,  and  a  certified  copy  of  ike 
register  of  the  vessel  in  tbeir  names,  and  of  the  oaths  taken  by  the 
pursuers  that  they  were  the  only  owners.  Evidence  was  also  pro- 
duced of  a  bond  (as  required  by  the  registry  acts)  granted  by  them, 
as  owners,  to  the  King;  and  the  evidence  also  went  to  prove,  that 
the  wages  of  the  seamen  had  been  paid  by  Gifford. 

Oo  the  other  hand,  it  was  proved  by  the  defenders,  (by  the  books 
of  the  agents  for  the  sellers  of  the  vessel,)  tbftt  they  (the  sellers) 
had  received  from  the  pursuer,  Scott,  L.350  of  the  price  of  the  ves- 
sel, and  that  he  and  Manticha  had  granted  their  acceptance  for  the 
remainder,  which  was  entered  in  the  books  of  the  agents  under  the 
head,  *  Sales  by  Manticha  and  Scott,  L.700 ;'  and  it  was  also  proved, 
that  a  renew$il  of  this  bill  had  been  discouqted  at  a  bank  in  Gree- 
nock by  Manticha,  and  afterwards  retired  by  him,  ^d  that  the  e:^^ 
pense  of  certain  repairs  which  had  been  laid  out  upon  the  vessel 
had  been  paid  by  Manticha  and  Scott  Besides  this  documentary 
evidence  to  shew  the  interest  which  Manticha  had  in  the  vessel, 
D.  M^Diannid  was  produced  as  a  witness,  who  deponed,  *  That  he 

<  was  clerk  in  1821  to  Potts  and  Greig,  writers  in  Greenock,  both 
«  of  whom  are  now  dead :  That  in  the  books  of  the  said  Potts  and 
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<  Gnigf  wKieh  witness  prodiMed)  there  is  an  entry  in  Mr  Oreig's  16  Nov.  lass. 

<  hmif  oontaimng  a  charge  against  Manticha  for  a  letter  regarding    ^"^V^^ 

*  the  manner  in  which  the  pursuer,  John  Gifibrd,  held  one  half  of  fordV  Miller' 
^  the  ship  Earl  of  Dalhousie :  That  witness  remembers  having  been  and  Kerr. 

*  em]dayed  to  write  sadi  a  letter :  That  it  stated  that  Gifford  held 

<  the  said  vessel  for  behoof  of  Manticha,  and  would  give  it  up  when 

<  nquired :  That  the  pursuer,  John  Gifford,  signed  the  said  letter 

<  wlddi  was  given  to  Manticha :  That  he  does  not  recollect  any 
^  reason  being  assigned  for  it :  That  he  finds,  in  the  leger  of  Potts 
^•od  Greig^  now  shewn  to  him,  a  corresponding  entry  in  the  ac-    ^ 

<  coont  of  Manticha^  of  a  letter,  stating  the  manner  in  which  John 
'  GS&xtd  held  one  half  of  the  Earl  of  Dalhousie/ 

Evidence  was  also  laid  before  the  Jury,  that  in  chartering  and  re- 
patting  ihe  vessel,  and  in  furnishing  provisions,  Manticha  and  Scott 
vare  truly  ooosidered  as  the  owners ;  and  when  the  evidence  on 
both  sides  was  ooaclnded,  <  the  counsel  for  the  said  pursuers  did  then 
*and  there  insist,  before  the  said  Lord  Chief^Conmiissioner  and 
^  Lofd  Cringletie,  that  the  said  evidence,  on  the  part  of  the  pur- 

*  suers,  did  entitle  them  to  a  ver^lict  on  the  said  first  issue.  But 
^  the  counsel  for  the  defender  did!  then  and  there  insist,  that  the 
^  piiESueis  were  not  entitled  to  a  verdict  on  the  evidence  aforesaid ; 

*  iMt  that  the  said  defenden,  on  the  evidence  adduced  by  them, 

*  were  enttded  to  a  verdict  Whereupon  the  Lord  Chief*  Com- 
^  aiasioner  did  then  and  there  observe  to  the  said  Jury,  that,  in  re- 
^gard  to  the  matters  contained  in  the  sai<l  first  issue,  they  were  to 

*  conqmre  the  evidence  adduced  on  both  sides,  and  consider  whe- 
<  ther  the  evidence  for  the  pursuers  had  not  been  defeated  by  that 

*  lor  the  defenders:  That  the  different  parts  of  the  doculnentary 

*  evidence  put  in  fur  the  pursuers,  formed  ingredients  in  the  evi- 

*  dence,  but  were  not  conclusive :  That  if  they  believed  the  wit- 
'  nesB  M^Diarmid's  recollection  of  the  contents  of  the  document, 
^  to  which  he  had  sworn,  to  be  correct,  the  transaction  by  which 
<  Gifford  became  a  registered  owner  was  simulate ;  and  if  they 
'  were  convinced  that  it  was  simulate,  to  enable  Gifford  to  hold  a 

*  trust  for  Manticha,  they  must  be  convinced  that  Gifford  was  a 

*  mere  name :  That  if  die  said  document  itself  had  been  produced, 
^  there  oonld  be  no  doubt  that  the  oath,  the  bond,  and  the  other 

*  ioatraments,  would  have  been  nothing  against  a  document  so  exe- 
'  eated ;  and  that,  if  they  believed  the  witness  M'Diarmid  as  to 
^  its  existence  and  contents,  all  the  effect  arising  from  the  bond,  the 
'  oa&j  and  other  instruments  flew  off/ 

The  Jury  having,  upon  the  first  issue,  returned  a  verdict  for  the 
^■^eadera,  the  pursuers  tendered  a  bill  of  exceptions  to  the  direc- 
tion of  tiie  Lord  Chief*Commissioner,  and  contended,  that  *  instead 
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16  Nov.  1632. 


Scott  and  Gif. 
ford  v.  Miller 
and  Kerr. 


<  of  the  direction  so  given  by  him,  as  aforesaid,  by  which  it  was  as- 
^  sumed  that  the  property  of  a  vessel  might  be  conveyed  and  held 

<  in  trust,  under  the  statutes  of  26  Geo.  III.  c.  60,  and  34  Geo.  III. 
^  c.  68,  and  the  other  statutes  made  and  provided  for  registering 

*  vessels,  his  Lordship  should  have  told  the  Jury,  that,  according  to 

*  the  said  acts  of  Parliament,  there  could  not  be  any  trust  created 

*  in  the  property  of  a  vessel ;  but  that,  if  the  evidence  made  out -a 

<  conveyance  to  Gifford,  it  must,  by  law,  vest  the  absolute  property 
^  of  the  vessel  in  the  said  pursuer  Gifford ;  and,  therefore,  the  said 

<  Lord  Chief-Commissioner  should  have  directed  the  said  Jury  ta 
^  find  a  verdict  for  the  pursuers  on  the  said  first  issue.' 

The  bill  of  exceptions  was  confined  to  this  alleged  misdirection 
in  point  of  law ;  and  no  objection  was  stated,  either  during  the  trial, 
or  in  the  bill  of  exceptions,  to  the  admissibility  of  the  parole  evi* 
dence  given  by  M^Diarmid  of  the  contents  of  the  letter,  as  sworn 
to  by  him  ;  and  although,  when  the  cause  came  to  be  heard  on  the 
bill  of  exceptions,  great  doubts  were  entertained  of  the  admissibility^ 
of  such  evidence,  (it  not  being  alleged  that  the  letter  itself,  or  the 
books  in  which  it  was  entered,  were  lost  or  destroyed,)  their  Lord- 
ships ultimately  held,  upon  the  opinion  of  the  Lord  Chief-Justice 
of  the  Common  Pleas,  (Tindall,)  that  it  was  not  competent  for  thent 
to  listen  to  any  objection  which  was  not  contained  in  the  bill  of  ex- 
ceptions; (vide  Report,  2  March  1832.)  The  cause  was  accord- 
ingly ordered  to  be  heard  on  the  exception  taken  at  the  trial ;  and 
after  counsel  were  heard,  the  following  opinions  were  delivered  by 
their  Lordships : 


Opinion  of 
Court. 


The  Lord  President.--  The  question  here  arises  out  of  an  in- 
surance on  the  brig  Earl  of  Dalhousie,  ordered  by  one  Mantieka, 
a  foreigner,  for  behoof  of  Scott  and  Gifford,  who  stood  as  the  re- 
gistered owners. 

A  loss  occurred ;  but  Miller  and  Kerr,  the  underwriters,  refused 
to  pay,  on  the  ground  that  Scott,  or  at  least  Gifford,  was  not  the 
true  owner,  but  that  the  ship  truly  belonged  to  Manticha  himself, 
or  at  least  that  he,  and  not  Gifford,  was  part  owner. 

The  registered  owners,  Scott  and  Gifford,  brought  an  action  on 
the  policy  against  Miller  and  Kerr,  in  the  Court  of  Admiralty  here  ; 
and  it  is  material  to  attend  particularly  to  the  nature  of  the  action, 
and  the  interlocutors,  both  in  that  Court,  and  afterwards  by  the 
Court  of  Session. 

The  action  was  not  to  declare  the  property  as  between  Gifford 
and  Manticha,  but  it  was  an  action  to  recover  under  a  poliey, 
where  the  question  is  not  property  or  not,  but  insurable  interest  or 
not,  which  may  be,  and  often  is,  distinct  from  the  property. 
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Tben  as  to  the  proceedings.    On  5th  June  1823»  the  Judge-  16  Nov.  1832» 
Admiral  ^  repels  the  objection  to  the  title  of  the  pursuers  to  sue,  in    ^"-^^/^^ 
* Fcgpect  that  they  are  the  registered  owners  of  the  vessel ;  and  it  ^3r»*MiUer' 
^  is  snfficiently  instructed  that  Manticha,  in  ordering  the  insurance^  and  Kerr. 
'  acted  merely  as  the  pursuer's  affent.'  ^  . 

*  •  ^o  Opinion  of 

On  24  July  1823,  the  Admiral  refused  and  adhered, — that  is.  Court, 
lie  thereby  found,  that  Scott  and  Gifford,  appearing  to  be  owners 
4m  the  &ce  of  the  register,  must  be  taken  and  held  to  be  the  owners, 
and,  as  such,  having  the  insurable  interest  in  the  vessel,  and,  <^ 
oamrse,  entitled  to  sue  and  recover  the  loss  under  the  policy  or- 
dered by  Manticha  as  their  agent. 

The  case  was  then  brought  into  the  Court  of  Session,  when  it 
was  pleaded  by  the  underwriters,  that,  although  a  person,  who  al- 
lowed himself  to  appear  as  owner  in  the,  register,  might  be  liable 
pasaive  for  furnishings  to  the  ship,  yet  that  it  did  not  follow  that 
he  was  the  true  owner»  entitled  to  sue.  activd  for  what  could  be 
claimed  only  by  the  true  owner,  having  the  real  interest  in  the 
ehip. 
Ob  8  July  1824,  the  Court  ordered  memorials. 
On  28  November  1826,  on  advising  these,  the  Court,  before 
answer,  ordered  mutual  condescendences  of  the  whole  fiicts  they 
aver  and  offer  to  prove. 

Thereafter  a  supplementary  reduction  was  brought;  and  on 
12  June  1827,  before  further  answer,  the  Court  '  appointed  Miller 
^aod  Kerr  to  condescend  on  the  facts  and  circumstances  which  they 

*  aver  and  offer  to  prove  respecting^  the  property  of  the  vessel,  and 
<  Hanticha's  character  and  connection  therewith ;  and  also  to  state 
'  the  species  of  proof  by  which  they  m^an  to  establish  their  aver- 

*  ments.' 

From  this  interlocutor  it  is  clear,  and  the  fact  is  so,  that  the 
Court  was  not  prepared  to  assent  to  the  Admiral's  doctrine,  That 
&Dtt  and  Gifford,  as  the-  apparent  owners  on  the  &ce  of  the  re* 
giater,  must  necessarily  be  held  to  be  the  true  owners,  having  the 
insarable  interest  in  the  vessel,  and,  as  such,  entitled  to  recover  un- 
der the  policy. 

On  the  contrary,  we  thought  it  to  be  a  very  difficult  and  debate- 
able  question ;  and  on  advising  the  condescendence  and  answers 
ordered  by  the  above  interlocutor,  the  Court  pronounced  this  in- 
terlocutor :  ^  27  Nov.  1828.  Appoint  mutual  cases  to  be  given  in 
'  on  the  subject  of  the  title,  and  as  the  same  is  affected  by  the  re- 
'  gistry  acts ;'  that  is,  on  the  point  found  by  the  Judge- Admiral, 
whether  the  apparent  owner  on  the  face  of  the  register  must  ne- 
eesmrily  be  held  to  be  the  party  having  an  insurable  interest  in  the 
teasel,  and,  as  such,  entitled  to  recover  under  thp  policy. 

b2 
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16  Vor.  AS3fi,      Caftes  were  ^uAotdingly  giv^ed  in,  conteiftiirg.  very  able  argumeDts, 


atid  many  aiitiiorsties  on  both  sides,  as  since  quoted,  at  die  bat 
ford  ©.  Miller'  bearing  on  this  MIL 

and  Kerr.  Qn  advistflg  these,  with  the  oondewendenoes  and  other  papei^ 

OpiiDion  of      ^^^  productions,  the  Court,  25  November  1826)  foond,  Hiat  the 
Court.  registry  of  the  vessel  in  question,  in  the  names  of  Scott  and  Gifford, 

is  toot  evidence  perse  that  the  said  vessel  is  truly  their  pT^[)erty, 
and  that  it  is  incumbent  on  the  said  pursuers  to  prove  that  hct  bj 
"Other  evidence ;  <  therefore,  reed  the  interlocutors  of  die  Ad- 
'*  miral,  so  far  as  these  sustain  the  title  of  the  pursuers,  and  remit 

*  the  whole  cause  to  the  Jury  Court' 

This  interlocutor  is  now  4nal,  and  must  be  held  to  be  the  law  of 
the  case  in  diis  Court  till  altered,  if  ever,  fixing  thereby  two  poiuts, 
viz«  1.  That  the  register  does  not  per  se  prove*  the  pursuers  to  be 
the  true  owners  of  the  vessel  activd,  though  it  might  passive,  (if 
their  names  were  inserted  and  continued  in  the  register,  withth^ 
knowledge) ;  and,  2.  That,  to  entitle  them  to  su^  activ^,  and  re- 
cover as  the  true  owners,  they  must  prove  their  property  in  the 
vessel  aliunde  than  by  the  mere  production  of  the  register. 

Accordingly,  it  was  for  this  purpose,  to  prove  their  prc^rty  and 
interest  in  the  Tessel,  that  the  case  was  sent  to  the  Jury  Court, 
where  it  came  to  trial  on  22  March- 1880. 

At  the  trial,  a  good  deal  of  evidence,  both  parole  and  instrumen- 
tary,  was  led  on  both  sides. 

Amongst  the  rest,  one  M^Diarmid  proved,  (without  any  (4>jeo- 
tion  being  taken,)  that  be  had  seen,  in  his  master's  books,  a  diai^e 
against  Manticha  for  a  letter,  in  which  Clifford  acknowledged  that 
he  held  one-half  of  the  vessel  jn  trust  fet  Manticha :  That  witness 
had  written  that  letter,  &c. 

This  evidence  having  been  received  without  objection,  the  Chief- 
Commissioner  told  the  Jury,  that  if  they  believed  ^I^Diarmid,  then 
the  transaction  between  Oifford  and  Manticha,  whereby  Gifford  be«- 
came  the  registered  owner,  was  simulate ;  and  if  so,  that  Gifford 
was  a  mere  name,  holding  the  ship  in  trust  for  Manticha,  and  diat 
all  the  effect  arising  from  the  bond,  and  oath,  and  register,  flew  off. 

Accordingly,  the  Jury  appear  to  have  given  credit  to  M^Diarmid, 
at  least  as  corroborative  of  the  other  evidence  for  the  defenders,  and 
returned  a  verdict  in  their  favour. 

On  this,  the  pursuers  tendered  a  bill  of  exceptions,  not  to  the 
admissibility  of  M'Diarmid's  evidence,  but  to  the  Judge's  direction 
ill  law,  *  by  which  they  state  that  it  was  assumed  that  the  property 
<  of  a  vessel  might  be  conveyed  and  held  in  trust,  under  the  registry 
^  acts ;  and  that  he  ought  to  have  told  the  Jury,  that  according  to 

*  the  said  acts  there  could  not  be  any  trust  created  in  the  property 
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*  of  a  vessel ;  but  that  if  the  evidenee  made  out  a  eonveyanice'  to  16  Not.  iss'L 

*  Giffoid,  it  moat,  by  law,  vest' the  afaBohito  properly  m  him.'  S^y^^^^ 
Noir  there  are  iwo  mistakei  here:                                                 f«,rTi?!MWer" 
Irno^  The  Judges  did  not  aay,  that'  in  law  a  trust  might  be  created  and  K«rr» 

in  the  property  of  a  vessel ;  but  that  if,  in  point  of  ladk,  there  was  opimoo  of 
sudi  a  tnist,  then  the  trustee  was  not  thse  true  owner,  having  the  Court. 
iwaraUe  interest  in  the  vessel. 

2do,  He  CQuId  not  have  given  the  direction  stated  by  the  pur- 
suers, without  flying  in  the  foce  of  the  judgment  of  the  Court,  that 
the  eoQveyance  to  Gifford,  and  the  entry  9I  Us  nsmef  in  the  legis- 
(er  as  owner,  did  not  per  se  prove  him  to  be  the  real  owner.  On 
die  contrary,  the  case  was  sent  to  the  Juiy  -for  the  very  purpose  of 
bis  pitmng  his  property  aliunde. 

Therefore  I  am  very  clear  that  there  was  not  any  miadireotion 
by  the  judge  in  point  of  law ;  for  his  direction  was  in  strict  confor- 
mity with  what  we  must  hold  to  be  law,  viz.  the  interlocutor  of  tfaie 
Court,  finding  that  the  register  does  not  prove,  perse,  the  property, 
sad  that  the  pursuer  roust  prove  it  aliunde. 

Bat  then  the  question  is,  how  is  the  property  to  be  proved  ali- 
unde ?  And  on  this  point,  supposing  that  die  law  3srf  re,  that  in  such 
a  case  the  trust  could  only  be  proved  seripto  vel  jiuramento,  yet  this 
doctrine  was  not  maintained  by  the  pursuer  at  die  trial..  The  parole 
evidence  of  the  witness  M^Diarmid  was  not  cAjectsd  to  by  ddier 
party,  and  it  was  not  rejected  by  the  Court ;  neither  do  I  think  that 
it  oQ^t  to  have  been  rejected,  whether  ol^ected  to  or  not,  because 
the  statute  1699,  c.  6,  expressly  declares,  that  it  is  only  in  dedara- 
tors  of  trust,  in  questions  between  the  tmster  and  trustee,  that  a 
trost  can  only  be  proved  by  writ  or  oath.  It  contains  no  similar 
provisions  as  to  questions  with  third  parties ;  as  to  whioh,  it  appears 
to  me,  that  a  trust  may  be  proved  by  such  evidence  as  it  would  be 
competent  in  any  other  case.  And  according  to  my  recdleetion, 
when  attempts  were  made  to  support  various  deeds  subsequently  to 
the  two  rebellions  in  1715  and  1745,  the  fieu;t  of  trust  was  allowed 
to  be  proved,  in  many  cases,  proutde  jure.  And  this  was  the  com- 
mon law  of  Scotland,  and  so  Stair  treats  it,  who  wrote  before  the 
date  of  the  act.  .  It  therefore  appears  to  me,  that  in  all  cases  except 
those  specially  mentioned  in  the  statute,  it  is  perfectly  competent 
to  prove  a  trust  by  parole  evidence,  or  prout  de  jure.  At  all  events, 
and  even  if  I  am  wrOng  in  this,  the  evidence  of  M^Diarmid  was  not 
objected  to  at  the  trial,  and  there  is  no  exception  taken  to  it  in  the 
bin  of  exceptions,  so  that  the  objection,  even  if  it  were  good,  Could 
not  now  be  listened  to. 

But  this  doctrine  is  analogous  to  the  law  in  many  other  cases ; 
c.  g.  a  man  is  a  partner  of  a  company,  but,  as  on  a  certain  day,  he 
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16  Not.  1832.  and  his  partners  dissolve  the  company.     He  however  forgets  to  ad- 
^"^V^^    vertise  the  dissolution,  or  to  notify  it  to  the  customers  of  the  firm. 

foiS*tr"Miiler'  ^^^  ^^  ^^^  subjcct  him  passive  to  the  debts  of  the  company, 

and  Kerr.        but  he  could  not  sue  active,  as  being  still  a  member  of  the  company. 

Oo'iriToiF  ^^^  ^^  whole  argument  for  the  pursuers,  at  the  late  hearing,  went 

Court  to  prove,  in  the  very  fiace  of  our  judgment,  that  the  register  must 

be  held  to  be  conclusive  evidence  of  the  ownership.     Now  this  we 

cannot  find.     If  we  are  jvrong,  the  House  of  Lords,  if  appeal  be 

open,  may  find  so,  but  we  cannot. 

Bat  I  think  we  are  not  wrong.  All  the  cases  quoted  by  the  de-* 
fenders,  both  in  their  former  papers,  and  in  the  late  hearing,  go  to 
establish,  that  in  England  they  do  not  hold  the  register  to  be  con- 
clusive as  to  the  property,  especially  in  a  case  like  this,  ^ere  the 
party  appearing  to  be  the  owner  sues  active. 

Thus  the  case  of  Pirie  v.  Anderson,  4  Taunianj  652,  was,  like 
this,  an  action  on  a  policy  of  insurance,  and  where  the  plaintiff  of- 
fered the  register  as  the  proof  of  his  ownership,  and  consequent  in- 
terest.    But  the  Court  found,  ^  That  the  register  is  no  evidence 

*  for  the  plaintiff  on  a  policy  of  insurance,  that  the  interest  in  the 
^  ship  is  in  the  persons  in  whom  it  is  averred  to  be,  and  for  whom 

*  he  effected  the  insurance  as  agent' 

This  is,  in  all  points,  the  very  case  here. 

See  also  Lord  Tenterden's  speech  in  the  case  Flower  v.  Young, 
d  CampbeUj  240. 

And,  as  the  counsel  for  the  defenders  forcibly  contended,  to  hold 
the  register  to  be  conclusive  of  the  fact  of  ownership,  independent 
of  evidence  to  the  contrary,  would  totally  defeat  the  object  and  po- 
licy of  the  registry  acts,  and  enable  foreigners  to  hold  property  in 
British  vessels. 

No  doubt,  in  poenam  of  such  attempts,  in  questions'  between 
truster  and  trustee,  the  Court  will  not  allow  the  truster  to  plead,  in 
the  face  of  his  own  act,  allowing  and  constituting  the  trustee  to  be 
the  registered  owner,  in  order  to  defraud  the  law. 

But,  e  contra,  it  will  not  allow  the  trustee  to  plead  on  the  re- 
gister for  the  benefit  in  point  of  fact  of  the  truster,  also  in  order  to 
defraud  the  law. 

In  short,  the  question  here  is,  not  as  to  the  property  of  the  ship. 
It  is  not  a  dispute  between  two  alleged  owners,  which  of  them  is  the 
real  and  true  owner.  But  it  is  an  action  on  a  policy  of  insurance, 
where  the  only  question  is,  has  the  pursuer  an  insurable  interest  un- 
der that  policy  ? 

Now,  although  the  true  proprietor  must  always  have  an  insu- 
rable interest,  yet  a  man  may  have  an  insurable  interest  who  is  not 
•proprietor. 
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Therefore,  in  an  addon  on  a  policy,  the  question  is  not,  property  '<>  Nov.  1832. 
or  not,  but  interest  or  not.  Sc^T^if- 

I^  in  point  of  feet,  I  have  an  interest  in  the  subject  insured,  I  fordo.  Miller 
invearightto  insure  it,  and  to  recover,  though  1  have  not  the  pro-  •"^  ^^' 

pcrty.  Opinion  of 

£.  g.  An  heritablo  creditor  over  a  house  may  insure  it,  and,  if  it  ^^^^ 
be  burned,  will  recover  under  the  policy,  in  so  far  as  he  cannot  re* 
i»?er  from  the  owner. 

£  contra.  A  person  q[>pearing  as  proprietor  ex  facie  ^f  a  regis- 
ter, or  any  other  written  title,  will  not  recover,  if,  in  point  of  fact, 
it  is  proved  that  he  has  not  any  interest  in  the  subject 

K  g.  A  person  infeft  in  a  house,  on  titles  ex  facie  absolutCt 
could  not  recover  under  a  policy  in  his  own  name,  if,  in  point  of 
fiict,  it  were  proved,  by  a  back  bond  or  other  competent  proof,  that 
be  lield  it  in  trust  for  another. 

Therefore  if,  in  point  of  fact,  it  was  proved  that  Gifford  held  the 
ship  in  trust  for  Manticha,  he  cannot  recover  under  this  policy,  let 
his  tide  be,  ex  £acie,  ever  so  absolute,  whether  by  vendition  or  re- 
gister, or  otherwise.  I  am  therefore  for  refusing  the  bill  of  excep- 
tions. 

The  Loml  Chief-Commissioner. — Before  stating  my  opinion,  it 
■may  be  right  to  detail  the  course  that  was  taken  in  this  cause  at 
4he  trial 

The  ground  of  remit  to  inquire  into  the  ownership  of  the  vessel 
by  other  evidence  than  the  register,  (which  the  Court  found  not  to 
be  evidence  of  property  in  the  ship  per  se,)  has  been  correctly  sta- 
ted by  the  Lord  President ;  and  so  is  the  deduction  from  it,  that  the 
Judge  who  tries  the  cause,  should  direct  according  to  the  law  laid 
down  by  the  Court  which  remits  for  trial.  If  he  entertains  a  diffe- 
rent opinion  of  the  law,  he  should  intimate  it  to  the  bar ;  but  in 
directing  upon  the  law  to  the  Jury,  he  should  confine  himself  to  that 
pronounced  by  the  Court  above. 

But  in  the  trial  of  the  issue,  it  is  competent  to  the  pursuer  to 
bring  proof,  which  may  raise  matter  of  law  other  than  that  in  the 
eoDtemplation  of  the  Court  ordering  the  trial ;  and  upon  matter  of 
law  thus  arising,  the  Judge  is  bound  to  direct  the  Jury.  In  like 
manner,  the  proof  upon  the  part  of  the  defenders  may  likewise  give 
rise  to  matter  of  law,  to  be  contended  for  on  the  part  of  tlie  pur- 
suer, other  than  that  which  was  originally  before  the  Court  above, 
and  on  this  too  the  Judge  presiding  at  the  trial  is  bound  to  direct 
the  Jury. 

This  last  observation  is  applicable  to  what  occurred  at  the  trial 
of  the  case  under  consideration.  The  pursuer  gave  prima  facie  evi- 
dence of  ownership  in  addition  to  the  register,  by  producing  a  bill 
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16  Not.  1832.  of  Sale  of  the  vessel  and  various  other  docnineiits.  To  enoomiter 
^"^V^  *^  evidence,  both  documentary  and  parole,  was  given  by  the 
ford  V.  Miller  <l6f^i^dei^  9  au^)  in  particular,  a  great  number  of  transactions  on  the 
and  Kerr.  part  of  Manticha  were  given  in  evidence,  all  of  which, '  combined 
Opinion  of  ^^  Other  circumstances,  were  calculated  to  make  out  that  l^e 
Court.  ownership  was  truly  in  him,  and  that  Gifibrd  held  it  merely  in 

trust,  in  violation  of  the  shipping  statutes.  After  this,  the  witness 
M^Diarmid  was  brought  forward ;  and  it  has  been  correctly  stated 
by  the  Lord  President,  that  his  evidence  was  without  objectioD, 
and  the  Jury  were  told  by  me,  that  it  was  for  them  to  consider  the 
import  of  the  evidence.  On  tiiis  head,  the  pursuers'  counsel,  in  or- 
der to  defeat  generally  the  evidence  brought  forvrard  by  the  de- 
fender, contended,  on  the  part  of  Oifford,  that  there  could  be  no 
trust  in  a  ship  under  the  shipping  statutes,  and  rested  on  the  deci- 
sions pronounced  by  the  Courts  in  England, — viz.  that  the  regis- 
tered owner  must  be  held  as  the  true  owner,  and  that  the  prima  fiicie 
evidence  of  ownership,  proved  independently  of  the  renter,  esta- 
blished an  insurable  interest  in  Gifford. 

In  addressing  the  Jury,  I  did  not  adopt  this  view  of  the  case,  but, 
as  appears  from  the  bill  of  exceptions,  I  said  that  I  considered  it  as 
a  question  of  fraud ;  and  told  the  Jury,  if  they  believed  the  witness 
M^Diarmid,  who  swore  to  the  trust,  that  they  should  hold  the  trans^ 
action  as  simulate,  and  as  one  which  could  not  be  supported  in  a 
court  of  law. 

The  question  for  the  Court  now  to  decide  is,  whether  I  ought  to 
have  given  that  direction,  or  whether  I  ought  to  have  directed  that 
Gifford  had  an  insurable  interest  in  the  ship  ?  The  question,  in  my 
view  of  the  case,  is,  whether  it  is  a  case  of  fraud  or  a  case  of  trust  ? 
and  I  shall  state  what  in  my  opinion  shews,  that  not  only  is  it  a 
case  of  frtiud,  (legal  fraud  I  mean,)  but  that  any  transaction  widi 
an  alien,  to  give  him  an  interest  in  a  British  ship,  cannot  be  the 
subject  of  a  contract  at  all,  under  the  statutes  in  regard  to  shipping 
and  property  in  ships. 

The  object  of  the  statutes  I  refer  to,  is  to  exclude  aliens  from 
having  any  interest  in  a  British  ship.  The  way  in  which  this  is 
done,  is  by  requiring  that  the  owners  shall  be  British  owners ;  ex- 
cluding aliens,  in  regard  to  ships,  as  much  as  they  are  excluded  by 
the  law  of  the  land  from  purchasing  real  estates.  It  is  no  doubt 
true  that  there  is  no.  specific  provision  as  to  the  property  of  a  sh^ 
purchased  by  an  alien ;  but  it  is  clear  that  it  cannot  be  directiy  pur- 
chased by  an  alien.  According  to  the  analogy  in  regard  to  real 
property,  the  trust  would  be  for  the  Crown ;  but  wherever  it  be, 
it  cannot  be  in  the  alien.  A  trust  in  a  ship  for  an  alien  is,  there- 
fore, not  a  voidable,  but  a  void  transaction ;  and  if  it  be  so,  there 
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OD  be  no  insarable  interest'  nosed  ttf>on  it     The  cases  in  Eng^  16  Not.  1888. 
land,  which  hove  been  relied  on,  were  not  transactions  for  the  be*    ^^^V^^. 
nefit  of  an  alien.     They  were  implied  trusts  for  British  subjects ;  ^^\y^\[iUe/ 
aod  the  Conrts,  in  these  cases,  found  that  the  registry  acts  could  not  and  Kerr, 
be  supported  without  deciding  that  there  could  be  no  trust  in  ships,  opinion  of 

If  we  were  to  support  the  direction  contended  for  in  the  bill  of  Couru  . 
exeepdons  as  that  wiiich  should  have  been  giv^n,  we  would  defeat 
the  iriiole  pcdicy  of  the  law  upon  the  subject  I  consider  the  tran»- 
aetion,  therrfore,  as  an  attempt  to  defeat  the  law  of  the  country ;  and 
being  thos  a  fraud  upon  the  law,  that  it  cannot  give  an  insuraUe  in- 
terest in  the  Tessel.  If  the  case  had  occurred  in  England,  the  course 
would  hare  been  a  rery  simple  one.  Gifford  would  have  been  eza* 
mined,  on  a  bill  of  discovery,  in  a  court  of  equity ;  and  if  he  had 
slated,  as  it  appears,  frons  M^Dianaid's  evidence,  he  would  have 
<knie,  diat  he  held  the  ship,  not  for  his  own  benefit,  but  he  bought 
it  tat  Manticha,  an  alien,  and  had  then  sought,  in  a  court  of  law,  to 
recover  on  the  policy  of  insurance,  he  would  have  heeh  told,  that 
he  had  shewn  that  he  was  only  a  man  of  straw,  and  h^  could  not 
therefore  be  allowed,  in  a  court  of  justice,  to  recover  in  the  face  of 
an  oath  which  shewed  that  he  had  not  an  insurable  interest.  So 
in  this  case  a*  it  proceeded  here,  as  soon  as  it  was  established  by 
M'Dnrmid's  evidence  that  Gifford  stood  in  that  situation,  there 
was  an  end  of  the  question,  as  there  was  no  longer  an  insurable  in- 
terest. M'Diarmid  swears  that  GKfford  held  the  ship  for  the  behoof 
of  Mantidia,  who  indeed  is  the  principal  transactor  about  the  ship. 
OiffDrd's  name  scarcdy  appears  except  on  the  face  of  the  register. 
All  the  other  transactions  are  carried  on  by  Manticha, — who  retires 
thebiUs,  gives  orders  to  effect  the  insurance,  and,  in  short,  conducts 
himself  in  all  respects  as  the  owner  of  the  vessel.  The  only  link 
wanting  is,  that  he  does  not  openly  appear  as  the  purchaser';  but 
this  link  is  supplied  by  M^Diarmid  proving  that  Gifford  bought 
the  vessel  for  Manticha ;  and  if  he  was  thus  truly  the  purchaser,  it 
follows  that  it  was  a  void  purchase,  being  made  by  an  alien :  And 
being  an  act  to  defeat  the  law,  no  legal  right  could  result  from  it. 
My  opinion  therefore  is,  that  if  I  had  directed  the  Jury  to  find  that 
this  was  a  trust  which  gave  the  pursuer  an  insurable  interest,  it 
wonld  have  been  a  wrong  direction  in  law.  The  transaction  being 
made  with  an  alien,  was  not  only  voidable,  but  void,  and  so  could 
create  no  insurable  interest  in  Gifford. 

Loitf  Gillies. — I  must  confess  that  I  entertain  doubts  of  the 
opinions  which  have  been  delivered.  And,  first,  with  regard  to  the 
traat,  which,  it  is  said,  has  been  proved  by  the  evidence  of  Mac- 
diarmid,  I  feel  great  difficulty  in  assenting  to  the  opinion  of  the 
Lord  President     I  know  of  no  case  in  which  a  trust  can  be  proved 
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16  N<ir.  1832.  by  parole  tesdmony ;  and,  in  vy  Iramble  opinion,  the  law  is  clear 
^T^-^^  ikat  it  cannot  be  so  proved.  Neither  can  1  acquiesce  in  the  dis- 
ford  9?  Miller  ^loction,  that  SQch  proof  may  be  competent,  according  to  the  cir* 
and  Kerr.  cumstance,  whether  the  question  arises  between  truster  and  trustee. 
Opinion  of  ^'  ^^  ^^^^  parties.  Such  a  distinction  would  lead  to  extraordi* 
Court  nary  results.     By  the  law  of  Scotland,  for  instance,  written  obliga- 

tions cannot  be  extinguished  by  parole  testimony ;  but  would  your 
Lordships  hold,  that  although  such  an  obligation  could  not  be  proved 
by  parole  testimony  in  a  question  between  debtor  and  creditor, 
yet  that  it  could  be  so  proved  in  a  question  with  third  parties  ?  Thus, 
supposing  that,  in  a  question  between  A  and  B,  a  trust  is  alleged 
and  proved  by  parole  testimony,  and  that  a  question  then  arise 
between  C  and  D,  the  truster  and  trustee,  in  which  also  a  trust  is 
alleged.     But  parole  evidence  is  not  admissible  in  this  case,  and 
the  trust  therefore  cannot  be  proved  as  to  them.     In  like  manner, 
in  a  claim  upon  a  bond,  it  may  be  proved,  in  a  question  between 
A  and  B,  by  parole,  that  it  has  been  paid ;  but  this  cannot  be  done 
in  a  question  between  C  and  D.     But  I  cannot  assent  to  this  doc- 
trine.    With  regard  to  the  other  point,  arising  from  the  direction 
of  the  presiding  Judge,  and  referred  to  in  the  bill  of  exceptions,  it 
is  attended  with  considerable  difficulty.     We  must  certainly  consi- 
der the  case  as  set  forth  in  the  bill,  and  cannot  go  beyond  that ;  but 
the  ground  upon  which  I  entertain  doubts  of  the  soundness  of  the 
direction  is  this,  that,  according  to  it,  the  property  would  be  in  no- 
body at  all.    The  objection  is,  that  it  was  a  fraud  against  the  law, 
which  prohibits  aliens  from  holding  property  in  ships ;  but,  in  my 
opinion,  there  was  at  least  no  moral  fraud,  whatever  legal  fraud 
might  exist     The  ship  is  either  held  in  trust,  or  it  is  not     If  there 
be  a  trust,  it  cannot  belong  to  Gifford ;  and  by  the  law  it  cannot 
belong  to  Manticha,  because  he  is  an  alien.    It  is  therefore  res 
nuUius,  in  which  no  one  can  have  an  insurable  interest,  and  it  is  in 
this  that  my  difficulty  exists. 

Lord  Craiffie. — In  general  I  concur  in  the  opinion  delivered  by 
•Lord  Gillies.  The  objection,  as  established  by  the  statute  1696  to 
all  parole  proof  of  trusts,  I  never  considered  as  only  competent  in 
the  form  of  a  declarator,  but,  on  the  contrary,  that  the  objection  had 
been  sustained  in  every  action  of  a  civil  nature  where  such  evidence 
had  been  offered.  In  the  present  case,  if  the  exception  on  tkis 
ground  had  been  made  in  due  form,  I  would  have  been  clearly  of 
opinion,.  1<^  That  the  evidence  of  M^Diarmid  was  generally  in- 
competent, as  intended  to  prove  a  trust ;  and,  2<f,  That  the  matter 
sworn  to  by  him,  having  reference  to  a  letter  which  was  not  produ— 
ced,  nor  any  evidence  brought  of  its  being  lost  or  destroyed,  could 
not  be  so  established* 
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Lard  Balgray. — We  are  not  called  upon  here  to  dedde  ^  ques-  M  Not.  1832, 
tioo,  whether  trusts  can  be  proved  by  parole  evidence  or  not, — that    v^v^ 
objecdon  not  having  been  brought  before  us  in  the  bill  of  excep-  ^^^*o*"]vriuir' 
tiom,  and  I  would  not  wish  it  to  be  understood  that  we  had  decid-  and  Kerr, 
ed  to  this  effect*     The  act  1696  does  not  declare  the  kind  of  wri«  Qpini^n  of 
tiog  by  which  a  trust  may  be  proved.  Court. 

The  Court  refused  the  bill  of  exceptions.  judgmenu 

FortIiePurRier»  SkmHf  Buadl.  Eobett$(m  ff  Bameit  W.  S.  AgeoU.  AlU 

Jmmmm,  Ivory.  Campbdl  ff  M'Dwalf  Agents. 

c. 
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No.  VII.  16  November  1832, 

JOHN  MACARTHUR  MOIR 

offainst 
JAMES  HUNTER. 

Reparation.— Damage  AN&iNTEREST. — Interdict. — Aproprie^ 
kr  with  4i  right  offirry^  who  hadjfbr  a  period  of  more  than  seven 
yearSi  ^Jy^^  the  exclusive  privilege  of  carrying  passengers  and  goods 
to  and  from  the  steam^boats  passing  and  repassing^  having  obtained 
an  interdictfrcm  the  Judge  Ordinary ^  against  a  party ,  from  using 
boats  for  this  purpose^  which  interdict  was  afterwards  recalled  by  the 
Court  of  Session  in  an  advocation  of  the  inferior  court  process^  with 
which  a  summons  of  declarator  was  conjoined^— foundy  in  the  cir-- 
oanstances  of  the  cascy  that  the  party  who  obtained  the  interdict  was 
not  liable  in  damages* 

James  Hunter,  proprietor  of  the  estate  of  Hafton,  on^the  west 
coast  of  the  Firth  of  Clyde,  in  the  immediate  neighbourhood  of  the 
▼iUage  of  Denoon,  had,  in  virtue  of  his  titles,  an  exclusive  right  of 
ferrying  passengers  and  goods  from  Denoon  to  the  opposite  coast 
of  Renfrewshire.  Macarthur  Moir,  proprietor  of  the  estate  of 
Milton,  upon  which  the  village  of  Denoon  is  situated,  was  also 
proprietor  of  a  small  piece  of  land  or  promontory,  called  Crarry 
Qadich,  immediately  adjoining  the  village.  At  this  point  he  built  a 
small  pier,  for  the  accommodation  of  passengers  landing  at  Denoon, 
from  the  steam-boats  which  plied  between  Gourock,  &c.  and  Rothe- 
say.   In  1829,  he  let  to  the  other  defender  in  the  inferior  court. 


Mohr  V,  Hun- 
ttff. 
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16  Not.  1832.  John  Lawrie,  the  right  of  two  boats  for  taking  passengers  to  and 
from  the  8team4)oats,  bat  not  to  carry  passengers  across  to  the  op- 
posite coast)  so  as  to  interfere  with  tlie  pursuer's  right  of  ferry. 

Hunter  complained  of  this  as  interfering  with  his  rights,  and  pre* 
sented  a  petition  to  the  Shmff,  *  to  interdict,  prohibit  and  dis- 

*  charge  the  said  John  Macarthur  Moir  and  John  Lawrie,  either  by 
^  themselves,  or  others  in  their  name,  or  acting  under  their  autho- 
^  rity,  from  any  future  exercise  of  the  assumed  right  or  privilege 
'  of  conveying  passengers  and  goods,  or  other  articles,  from  De- 
^  noon  village,  or  from  any  other  part  of  the  coast  on  the  south 
^  side  of  the  Holy  Loch,  within  the  boundary  of  the  petitioner's  ex- 

<  elusive  right  before  described,  for  payment  of  fare,  either  to  the 
^  opposite  coast,  or  to  steam  vessels  passing  or  repassing  Denoon, 

*  or  any  part  of  the  said  boundary ;'  and  farther  concluding  for  da- 
mages. 

The  Sheriff  appointed  the  petition  to  be  served,  and,  in  the  mean- 
time,  granted  the  interdict;  and  afterwards,  on  advising  a  closed  re- 
cord,  he  pronounced  this  interlocutor :  *  In  respect  it  is  admitted, 
'  that  ever  since  the  introduction  of  steam  navigation,  now  much 

<  more  than  seven  years  ago,  the  petitioner,  under  the  exclusive 

<  right  of  ferry  held  by  him,  has  alone  enjoyed  the  privilege  of  ply- 

<  ing  with  boats  for  hire,  between  that  part  of  the  coast  which  is 

*  within  the  limits  of  his  right  of  ferry,  and  the  different  steam  ve»- 

<  seb  passing  in  the  Firth  of  Clyde,  continues  tiie  interdict  already 

<  granted  against  the  respondent's  interfering  with  that  riglit,  and 

<  decerns ;  reserving  to  the  respondent  to  establish,  if  he  can,  by  an 

*  action  of  declarator  before  the  competent  court,  that  the  petition- 
^  er's  right  of  ferry  cannot  be  held  to  comprehend  such  an  exdusive 

*  right' 
Mr  Moir  brought  an  advocation  of  this  judgment,  and,  at  the  sam^ 

time,  raised  a  summons  of  declarator  and  damages,  concluding  that 
it  should  be  found  and  declared,  <  that  the  pursuer  has  good  and 

*  undoubted  title  and  right  to  erect  and  maintain  a  pier  upon  the 
^  said  promontory  of  land,  or  upon  any  part  of  his  estate  of  Milton, 

*  and  also  to  establish,  use,  and  employ  boats  at  the  said  piece  of 

<  land,  or  on  any  other  part  of  the  pursuer^s  property,  for  the  pun- 

<  pose  of  communicating  with  steam-boats  and  odier  vessels  passing 

<  up  and  down  the  river  and  Firth  of  Clyde,  and  of  carrying  passen- 

*  gers,  cattle,  luggage,  and  goods  of  all  descriptions,  to  and  from  the 
«  same,  such  passengers,  cattle,  luggage,  or  goods  being  always  car- 

<  ried  from  or  landed  on  the  pursuer's  own  property,  and  this  not- 

<  withstanding  any  right  of  ferry  belonging  to,  or  claimed  by,  the 

<  defender :  And  the  same  being  so  found  and  declared,  the  said  de- 

<  fender  ought  and  should  be  decerned  and  ordained,  by  decree  fore- 
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<  odd,  10  detkt  and  ceaae  finpm  trouUiog  or  molceting  the  pursuer,  16  Nor.  I6S9. 
( and  the  tenanto  and  poaseflaors  of  Ids  said  lands,  in  the  peaceable    ^l^^/^hi^ 

*  postcssion  of  .the  same,  and  thie  £ree  communication  by  boats  with  ^^"  ^'  ^""~ 

*  the  said  steam-boats  and  other  ressels  in  manner  foresaid  in  all 
^6me  conung:   Further,  that  the  said  James  Hunter,  defender, 

*  aof^  and  should  be  decerned  and  ordained,  by  decree  foresaid, 
'  ts  make  payment  to  the  pursuer  a!  the  sum  of  L.200  sterling,  or 
^  mdi  odieir  sum,  less  or  more,  as  shall  be  found  to  be  the  amount 
^  of  the  loss  and  damages  sustaiaed  by  the  pursuer  on  account  of 
^  the  inteidiet  and  illegal  interference  with  his  just  and  legal  rights, 

*  io  manner  above  mentioned.' 

The  declarator  was  conjoined  with  the  advocation,  and  a  record 
having  been  made  up,  the  Lord  Ordinary  found,  that '  James  Hun- 
ter, the  defender  in  the  declarator,  in  virtue  of  his  right  of  ferry 
at  Deooon,  and  the  landsadjacent  on  the  Argylesbire  coast,  to  the 
opposite  coast  of  Renfrewshire,  is  not  entitled  to  prevent  the  pur- 
suer from  conveying  passengers  and  goods  from  his  lands  of  Mil* 
Um  and  others  to  steam-vessels  passing  up  and  down  the  Firtb  of 
Qyde,  provided  they  are  not  carried  across  the  Firth,  in  prejudice 
of  the  defender's  right  of  ferry  on  the  one  coast,  and  landed  within 
its  bounds  on  the  opporite  coast;  therefore,  in  the  advocation,  ad- 
vocates the  cause,  recak  the  interdict,  and  decerns,  reserving  to 
the  defender  to  challenge  any  violation  or  evasion  of  his  right  of 
feiry,  as  above  set  forth,  or  otherwise.'  And  afterwards,  in  the 
declarator,  his  Lordship  repelled  the  defences,  and  *  finds,  decerns 
and  declares  against  the  defender,  conform  to  the  declaratory  con- 
clusions of  the  libel ;  and  decerns  and  ordains  the  defenders  to  de- 
nst  and  cease  from  troubling  or  molesting  the  pursuer,  or  his  te- 
nants and  passengers,  in  the  premises,  as  concluded  for  in  the  li- 
bel,'&c 

Mr  Moir  then  claimed  damages,  under  the  second  conclusion  of 
bis  summons  of  declarator,  for  the  loss  he  had  sustained  by  the  in- 
terdict being  continued.  The  Lord  Ordinary  pronounced  this  in- 
terlocutor :  *  Finds  that  an  issue  may  be  granted  in  this  case,  <  Wbe-^ 
^<  ther  the  defender  illegally  obtained  and  hept  in  force  an  interdict 
<^  to  the  loss  and  damage  of  the  pursuer?' 

Against  this  interlocutor  the  defender  reclaimed  and  pleaded-^^ 
This  is  truly  an  action  of  damages  upon  the  allegation,  that  the  Defender's 
defender  applied  for  and  obtained  an  interdict,  which  was  after-  ^^^•** 
wards  recalled  by  the  Court,  and  tiierefore  damages  are  due.     The 
damages  are  claimed  merely  in  consequence  of  the  interdict  having 
been  first  granted,  and  afterwards  recalled,  and  upon  no  other 
ground.     Applying  for  an  interdict  is  one  of  the  most  common  ways 
of  trying  the  question  of  right,  as  in  a  possessory  question ;  but  it 
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16  Not.  ia^.  by  no  means  follows,  that  when  a  party  ultimately  succeeds  in  g^t- 
^y"^^    tinganinterdictrecalled,  which  had  been  granted,  he  shall  be  entitled 

^irv.    uo-  iio  (]|mi3ges  from  the  party  who  obtained  the  interdict*  The  feet  itself 
is  not  sufficient ; — more  must  be  alleged ; — it  must  be  averred  that 

Fleuk  ^  '  ^^^  party  maliciously,  or  without  probable  cause,  applied  for  the  in*- 
terdict,  for  the  purpose  of  injuring  the  other  party,  and  by  which 
injury  was  sustained.  There  is  no  allegation  here  of  malice  or  want 
of  probable  cause.  The  record  contains  no  such  allegation,  and  the 
proposed  issue  is  silent  upon  that  point  If  the  defender  bona  fide 
applied  for  the  interdict,  if  he  had  probable  cause  for  doing  so,  there 
can  be  no  relevant  ground  of  damage,  where  malice  and  want  of 
probable  cause  are  not  averred. 

The  defender's  right  of  ferry  is  admitted*  After  the  introduction* 
of  steam-boats,  he  had  been  in  the  exclusive  practice  of  conveying 
passengers  to  and  from  these  steam-boats.  This  had  continued  for 
more  tiian  seven  years,  before  the  interference  of  the  other  party 
took  place.  He  was  entitied,  therefore,  in  a  possessory  question,  to 
apply  for  an  interdict;  and  it  was  only  in  consequence  of  the  pos- 
session tiiat  the  interdict  was  granted  by  the  Sheriff,  reserving  to 
the  party  to  establish  his  right  in  a  declarator.  The  interdict  was 
recalled,  not  in  the  advocation  of  the  possessory  question,  but  in 
the  declarator.  It  was  recalled  entirely  in  respect  of  the  finding^ 
on  the  merits  of  the  declarator,  and  not  on  the  ground  that  the  in^ 
terdict  ought  not  to  have  been  applied  before  the  matter  of  right 
was  decided  in  the  declarator.  There  could  not,  in  such  circum* 
stances,  be  any  allegation  of  malice  or  want  of  probable  cause;  and  no 
such  allegation  was  made.  Without  such  allegation  there  could 
be  no  claim  for  damages.  In  many  cases,  interdicts  have  been 
granted,  and  afterwards  recalled,  without  subjecting  the  party  to 
damages.  Indeed,  no  claim  of  the  kind  was  ever  brought  forward 
before  the  introduction  of  the  Jury  Court ;  Roebuck  Garbut  and 
Company  r.  Stirlings  and  Company,  10  March  1774;  Broumy  Sup. 
5,  522 ;  Gordon  v.  Bank  of  Scotland,  19  Dec.  1826 ;  Graham  r. 
Writers  to  the  Signet,  9  July  1829. 

Among  the  first  cases  where  such  a  claim  was  made,  was  in  Ro* 
berts  V.  Earl  of  Rosebery,  7  Dec  1825,  Murrmfs  Rep.  ;  but  there 
the  interdict  applied  for  was  in  violation  of  a  missive  of  lease,  and 
the  issue  expressly  bore  so. 

Agdn,  in  a  later  case  from  Stirling,  where  an  interdict  had  been 
obtained  against  certain  buildings  proceeding,  which  was  afterwards 
recalled,  an  action  of  damages  was  then  brought,  and  the  issue  in 
that  case  was,  ^  Whether  the  defenders,  or  any  of  them,  maliciously, 

<  and  without  reasonable  or  probable  cause,  had  applied  for  and  ob* 

<  tained,'  &c. 


1 
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AnBDered — ^The  pursuer  does  not  maintain,  that  in  all  cases  where  16  Not.  1938. 
an  interdict  has  been  granted,  and  afterwards  recalled^  damages  are 
due.    Every  case  must  be  regulated  by  its  own  particular  circum-  ^^ 


stances.     But  where  a  party  applies  for  an  interdict,  he  does  it  suo     — 7- 
periculo.     Every  interdict  is  granted  periculo  petentis ;  and  fre-  •p[^^ 
quendy  caution  is  required,  for  the  purpose  of  meeting  any  damages 
that  may  occur. 

It  is  not  a  necessary  protection  against  such  a  claim,  that  the  in- 
terdict was  obtained  on  probable  cuase,  where  damage  actually  oc- 
ean by  the  interference  of  one  party  with  the  right  of  another,  and 
tliat  by  applying  for  an  interdict,  which  is  an  extraordinary  remedy 
in  law.  The  general  rule  is,  that  where  damages  have  arisen,  they 
most  be  repaired  by  the  party  who  occasioned  them.  The  proper 
coarse  in  all  such  cases  is  to  send  the  case  to  a  jury,  not  merely  to 
assess  the  damages,  but  to  determine  whether  the  interdict  has  been 
wrongfully  obtained  or  insisted  in,  to  the  loss  and  damage  of  the 
party  interdicted.  There  are  many  cases  where  damages  have  been 
awarded  for  proceedings  of  a  judicial  nature ;  Clarke  t;.  Thomson, 
8  Nov.  1816,  Murraj/s  Rep.;  Paterson  t>.  Blair,  14  July  1819, 
Murrm^s  Bep.  ;  Roberts  v.  Earl  of  Rosebery,  7  Dec.  1825,  ilfur- 
rm^s  Rep, 

Lord  Craigie  thought  there  was  here  a  competent  claim  of  da-  Opinion  of 
mages,  at  least  for  indemnification  for  the  loss  which  had  been  sus-  Court. 
tamed  by  the  pursuer  being  prevented  from  using  his  boats.     His 
Lordship  thoiight  this  might  be  ascertained  by  a  remit  to  some  per- 
son of  skill,  rather  than  by  a  remit  to  the  jury  court. 

Lord  Balgray* — We  must  consider  whether,  in  such  a  case,  the 
law  would  entertain  a  claim  for  damages,  and  then,  whether  the  pur- 
suer has  condescended  sufficiently  to  entitle  him  to  seek  damages, 
or  even  to  go  to  a  jury  for  that  purpose.  I  have  always  understood 
it  to  be  the  principle  of  our  law,  taken  from  the  civil  law,  that  when 
an  interdict  is  applied  for,  it  is  granted  periculo  petentis.  This  must 
be  so.  It  is  an  extraordinary  remedy ;  and  from  the  summary  way  in 
which  it  is  granted,  the  party  applying  for  it  must  be  aware  that  he 
does  so  suo  periculo,  and  that  he  may,  in  consequence  of  it,  be  lia- 
blc)  if  not  in  damages,  at  least  in  indemnification  of  any  loss  that 
may  be  sustained.  A  party  cannot  be  relieved  from  this  responsi- 
bility merely  because  the  interdict  is  a  judicial  act,  granted  by  ju- 
dicial authority.  He  is  responsible  for  having  applied  for  that  autho- 
rity. I  bold  that  to  be  the  general  law.  But  then,  whether  any, 
or  what  degree  of  responsibility  there  may  be,  is  always  a  question 
of  eircamstances.  In  the  present  case,  I  think  the  pursuer  ought 
to  hare  applied  for  a  recal  of  the  interdict ;  but  he  did  not  do  so. 
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16  Not.  163?.  And  OD  carefully  considering  all  the  drcumstances  ef  this  CMe,  I 
^^^V^^    cannot  find  any  tanirible  irround  on  which  indemnification  oonld  be 

^  oir  V.    un-  giy^Q^  m^d  therefore  I  do  not  think  this  case  should  be  sent  to  the 
jury  court. 

qJJJJJ^"  ^"^^  Gfiffiw, — I  concur  with  Lord  Balgray,  that  a  party  apply- 

ing for  an  interdfct  does  so  at  his  own  peril,  and  takes  upon  himself 
the  responsibility  of  the  consequences.  But  it  by  no  means  fel- 
lows, that  in  all  cases  where  an  interdict  has  been  granted  and  af- 
terwards recalled,  damages  must  necessarily  be  due.  They  may  in 
some  cases,  and  not  in  otihers.  In  the  present  case  I  see  no  groimd 
for  damages*  It  is  admitted  that  the  defender  not  only  had  the 
right  of  ferry,  but  had,  for  more  than  seven  years,  the  right  of  carry- 
ing passengers  and  goods  to  and  from  the  steam-boats.  The  inter- 
dict is  granted  upon  this  possession,  and  it  is  not  recalled  till  the 
pursuer's  right  is  declared  in  a  separate  process  of  declarator.  The 
pursuer  might  perhaps  have  got  the  interdict  recalled  in  the  mean- 
time, if  he  had  made  proper  application  for  that  purpose ;  but  he  did 
not  do  so ;  and  the  only  effect  of  the  interdict  was  to  allow  the  pos- 
session to  remain  as  it  had  been,  until  the  rights  of  the  parties  were 
determined.  I  do  not. think  this  a  case  for  damages,  and  therefore 
it  should  not  be  sent  to  the  jury  court 

Lard  PresidevU  was  of  the  same  opinion.  Where  there  had  been 
possession  for  seven  years,  the  Sheriff  could  not  do  otherwise  than 
continue  the  interdict. 

Judgment.  The  Court  assoilzied  the  defender  from  the  conclusion  of  the  libel 

for  damages. 

Lori  CoraAoiiMyOrdinary.         Act.  P.  iUhertmm*        DugaU  Cfrimt,  Agent.         Alt. 
DeanqfFac.  (Hope,)  Skene.  Graham  jr  AndenoHf  W.  S.  Agents.  J9. 

Clerk. 


SECOND  DIVISION. 
No.  VIII.  16  November  1882. 

ADAMSON 

offoinst 
INGLIS,  &c. 

Passive  Title. — Stat.  1695,  c.  24. — A  disposition  mortis  causa^ 
proceeding  on  the  narrative  of  love  and  favour,  *  and  in  consideratioH 
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<  rftonig  servuxs  and  attenHori  of  the  dvsponee  to  the  granJter^  being  16  Not.  1832. 
executed  by  an  heir^apparent  in  possession  of  the  subject  disponed^     '^'^V^^ 
was  held  to  be  onerous  in  the  sense  of  the  statute  1696,  c.  24,  so  as  f^'^^c'!' 
noito  be  reducible  by  a  subsequent  heir  passing  by  the  granter  and 
saving  to  their  common  ancestor.     But  in  this  case^  the  ^  services? 
rendered  by  the  disponee  to  the  granter  of  the  deed  were  not  denied j 
Ae  subject  was  of  small  value^  and  the  reductian  was  not  brought 
HU  many  years  after  the  death  of  the  granter^  so  that  it  was  now  al- 
most impossible  to  ascertain  the  proportion  which  the  value  of  the  ser- 
wees  rendered  might  bear  to  the  subject  disponed. 

This  was  an  action  of  reduction  at  the  instance  of  James  Adamson, 
die  heir  in  general  served  and  retoured  of  two  Robert  Adamsons, 
senior  and  junior,  successive  proprietors  of  a  house  and  yard  situa- 
ted in  the  burgh  of  Loehmaben,  in  which  he  sought  to  reduce  and 
set  aside  the  titles  made  up  to  these  subjects  by  Janet  Adamson,  the 
immediate  heir  of  these  persons,  and  also  a  mortis  causa  disposition 
granted  by  her  in  &vour  of  Jean  Bushby,  on  the  ground  that  the 
titles  of  Janet  Adamson  were  improperly  made  up  by  burgage  in* 
stead  of  feu  holding,  and  diat  the  disposition  by  her  to  Jean  Bushby 
was  inept,  as  proceeding  a  non  habente  potestatem,  in  respect  of 
the  bcompetency  of  the  granter's  title. 

Janet  Adamson,  who  was  unquestionably  the  immediate  heiress  of 
both  the  Robert  Adamsons,  (her  father  and  brother,)  with  whom  the 
porsoer  now  connected  himself,  had  possessed  the  subjects  upon  her 
titles  under  reduction  for  more  than  nineteen  years ;  and  the  mor-. 
tb  causa  disposition,  by  which  she  conveyed  the  subjects  to  Jean 
Bushby,  proceeded  on  the  narrative  of  ^  the  love,  favour  and  affection 
^  I  have  and  bear  to  Jean  Bushby,  residing  in  Loehmaben,  my  niece, 
^  and  in  consideration  of  the  long  services  and  attention  of  the  said 
'  Jean  Bushby  to  me,  and  for  other  good  and  weighty  causes,'  &c. 
This  disposition  was  dated  in  18^14.  William  Inglis,  the  defender, 
was  the  gratuitous  disponee  of  Jean  Bushby,  by  mortis  causa  siet*- 
tlement  in  1825. 

The  pursuer  alleged  generally,  in  the  record,  that  the  disposition 
by  Janet  Adamson  to  Jean" Bushby  was  gratuitous ;  but  he  did  not' 
eipressly  deny  that  the. latter  had  lived  in  family  with  the  granter, 
and  performed  the  ^  long  services'  mentioned,  as  the  onerous  con* 
sideration  in  the  narrative  of  the  deed. 

The  defender  pleaded — That  the  pursue^  had  no  title,  under  the 
general  services  libelled,  to  pursue  the  action ;  and  that  he  was  bar- 
red, as  representing  Robert  Adamson,  from  challenging  the  prior 
titles,  which  were  confirn^ed  in  the  charter  in  favour  of  Janet  Adam* 
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16  Not.  183S.  son ;  besides  several  other  pleas  on  the  merits,  which  it  is  unne- 
cessary to  notice. 


Adamson  v. 
Inglit,  &c. 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note :  ^  The  Lord  Orctinary  having  considered  the  closed  record, 
with  the  writs  produced,-  and  having  heard  parties'  procurators, 
and  made  avisandum  with  the  process,  finds,  that  the  disposition 
by  Janet  Adamson,  in  £ftvour  of  Jean  Bnshby,  must  be  consider- 
ed as  a  conveyance  for  onerous  causes,  in  any  question  on  the  act 
1695,  c.  24 :  Therefore  finds,  that  as  the  said  Janet  Adamson 
was  the  undoubted  heir  of  Robert  Adamson  senior,  and  of  Robert 
Adamson  junior,  and  hiui  been  in  possession  of  the  property  Aanng 
at  least  nineteen  years,  whether  her  title,  by  the  charter  and  seisin 
in  1795,  produced,  was  good  or  not,  the  pursuer  making  up  tides 
to  Robert  Adamson  senior,  passing  by  the  said  Janet,  must  be 
bound  to  fulfil  the  obligation  created  by  the  disposition  to  the  said 
Jean  Bushby,  and  the  defender,  as  her  disponee :  Therefore  finds, 
that  the  pursuer  has  no  legal  title  and  interest  to  insist  in  the  pre- 
^  sent  action ;  sustains  the  defences  on  this  ground ;  assoilzies  the 
defenders ;  finds  expenses  due,'  &c« 

Note. — *  This  cause,  on  its  merits,  is  of  a  perplexed  natore.  The 
Lord  Ordinary  pronounces  the  above  interlocutor  under  very  con- 
siderable doubt.  He  would  have  ordered  cases,  and  probably  re- 
ported the  cause,  if  it  were  not  that  the  pursuer  is  on  the  poor's 
roll.  But  as  some  of  the  most  in^portant  deeds  were  not  produced 
till  after  the  record  was  closed,  the  state  of  the  cause  would  hard- 
ly be  understood  without  some  connected  view  of  the  titles ;  and 
as  the  Court  may  take  a  different  view  of  the  whole  matter,  the 
following  statement  may  be  useful : 

<  By  feu-contract,  (80  January  1748,)  John  Henderson  dis- 
poned a  tenement  of  house-steads  and  yard,  ^  lying  in  the  middle 

<  of  the  burgh  of  Lochmaben,'  to  Robert  Adamson.     There  is  a 
quaequidem,  bearing  that  the  subject  formerly  belonged  to  John- 
ston of  Elchiesheils,  and  was  acquired  by  John  Henderson,  by 
disposition  in  1729,  on  which  he  was  infeft     Henderson  binds 
himself  to  infeft  Adamson,  <  by  a  single  infeftment  only,  to  be  hol- 
'  den  of  the  said  John  Henderson,  his  heirs  and  successors,  in  feu- 
'  farm  and  heritage,  for  payment  yearly  of  the  feu-duty  after  men- 
^  tioned,'  &c.,  which  is  five  shillings  sterling.     There  is  a  precept 
of  seisin,  with  the  symbol  of  earth  and  stone. 

<  By  instrument  of  seisin,  (6  May  1751,)  infeftment  was  given 
to  Robert  Adamson,  in  presence  of  '  John  Dickson,  notary-pub- 
•  lie,'  James  Chambers,  ^  one  of  the  present  magistrates  of  Loch- 
maben,' acting  as  bailie.     A  certificate  of  registration  indorsed. 
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*  bears,  that  the  instrument  was  recorded  in  ^  the  register  of  sei-  16  Not.  1832. 
"  dnSy  &C.,  for  the  burgh  of  Liocbmaben,  kept  by  me,  notary-pub-    ^^^V^ 

"  He  and  keeper  of  the  said  register,  John  Dickson.'     Dickson  pro-  i^^^^l^' 

*  bably  was  the  town-clerk  of  the  burgh.  The  register  is  not  ex- 
•tant' 

<  This  Robert  Adamson  (senior)  died  before  1788,  leaving  a  son, 
'  Robert,  and  a  daughter,  Janet.  It  is  stated  that  Robert  (junior) 
'  expede  a  general  service  to  his  father,  but  no  evidence  of  the  fact 
'  is  produced.     He  died  before  1795. 

'  The  pursuer  is  served  heir  in  general  both  to  Robert  Adam- 
'  ton  senior,  and  Robert  Adamson  junior,  and  these  are  the  titles 
^  00  which  he  founds. 

*  The  following  are  the  defender's  titles :  A  deed,  called  a  pre- 

*  cept  of  clare  constat,  and  charter  of  novodamus  and  confirmation 
^  by  the  magistrates  of  Lochmaben,  in  favour  of  Janet  Adamson, 

*  dated  18  July  1795,  is  produced.  It  comprehends  certain  lands, 
'  besides  the  tenement  and  yard  here  in  question.  It  bears,  that 
'  Janet  Adamson  was  the  eldest  daughter  and  only  child  in  life  of 

*  her  &tber,  Robert  Adamson  senior ;  and,  on  this  narrative,  the 
^  magistrates  give,  grant  and  dispone  to  the  said  Janet  the  tene- 

*  meot  and  yard  in  question,  and  other  subjects,  to  be  holden  of 

<  them  ^  burgage,  for  service  of  burgh  used  and  wont.'  Then  it  con- 
'  firms  die  titles  in  the  person  of  the  said  Robert  Adamson,  and  spe- 
'  daily  the  seisin  of  6  May  1751,  as  recorded  in  the  burgh  register. 

<  It  subjoins  a  precept  for  infefting  her  by  earth  and  stone,  <  and 
**  all  odier  symbols  requisite  and  necessary.' 

'  Seisin  was,  on  the  same  day,  given  to  Janet  by  one  of  the  bai- 
'  lies  of  Lochmaben,  in  presence  of  the  depute^clerk  of  the  burgh, 
'  by  delivering  earth  and  stone,  *  and  all  other  symbds,'  &c.,  in  the 

*  very  words  of  the  charter.      The  instrument  was  recorded  in  the 

*  burgh  register. 

'  Janet  Adamson  (13  May  1814)  executed  a  disposition  of  the 
^  tenement  and  yard  (but  nothing  more)  in  favour  of  Jean  Bushby, 

*  on  the  narrative  of  the  *•  love,  favour  and  aflfection  I  have  aiid 
"  bear  to  Jean  Bushby,  residing  in  Lochmaben,  my  niece,  and  in 
**  consideration  of  die  long  services  and  attention  of  the  said  Jean 
**  Bushby  to  me,  and  for  other  good  and  weighty  causes  and  con- 
^'  stderations  me  hereunto  moving.'  The  subject  is  disponed  to 
'  be  holden  of  the  King,  in  free  burgage,  for  service  of  burgh  used 

*  and  wont  The  deed  contains  a  procuratory  for  resigning  the  sub- 
'  jeet  in  the  hands  of  the  magistrates  of  Lochmaben,  for  new  in- 

*  Ceftmeot  to  Jean  Bushby.     It  reserves  the  grantor's  liferent,  and 

*  power  to  alter,  and  dispenses  with  delivery. 

*  Jean  Bushby  was  not  infeft.     On  the  25  February  1825,  she 
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A  damson  v* 
Inglis,  &c. 


16  Not.  1832.  <  gratuitously  disponed  this  subject  to  the  defender,  William  In- 
^  glis,  assigning  the  procuratory  in  Janet  Anderson's  disposition. 
<  She  died  soon  after,  and  the  defender  was  Infeft  on  the  procura- 
*  tory. 

<  The  pursuer  challenges  all  the  titles  posterior  to  the  seisin  1751. 

*  The  chief  source  of  perplexity  in  these  titles  lies  in  a  doubt, 
whether  the  subject  was  originally  feu  or  burgage.  The  earlier 
titles  hare  not  been  produced  ;  but  the  subject  is  always  descri- 
bed as  in  the  middle  of  the  burgh  of  Loehmaben.  It  belonged 
to  Johnston  of  Elchiesheils ;  and,  from  the  reported  case,  June 
17.  1743,  Edgar  against  Maxwell,  (Monboddo^  Broum,  5,  730,) 
it  appears  that  Johnston  bad  held  burgage  property  in  Loehma- 
ben. This  may  have  been  part  of  it,  though  it  bad  passed  from 
the  family  in  1720. 

*  But  whether  the  property  was  burgage  or  not,  the  disposition 
by  Henderson  to  Adamson  was  a  feu-disposition,  with  a  single 
holding  of  the  grantor.  This  is  the  basis  of  the  title  of  both  the 
parties. 

<  Laying  aside  the  seisin  of  old  Robert  Adamson,  (in  respect  of 
the  inept  registration,  if  the  defender's  title  is  onerous,)  he  had  a 
good  personal  right  by  the  disposition  of  Henderson,  even  reject- 
ing all  the  objectionable  clauses.     That  personal  right  is  carried 
by  the  pursuer's  service  to  him,  unless  this  was  excluded  by  the 
title  made  up  by  Janet  Adamson.     But  it  is  thought  that  tliis  last 
title  cannot  be  good.     Ist,  Because  it  has  not  yet  been  shewn  that 
the  magistrates  of  Loehmaben  were  superiors  of  the  ground.     2d, 
Because,  at  any  rate,  Henderson's  disposition,  be  it  apt  or  inept^ 
was  a  disposition  in  feu,  to  be  held  solely  of  4iimself.     And,  dd» 
Because  it  is  at  least  very  doubtful,  whether,  in  modern  practice, 
the  magistrates  of  a  burgh  can  give  an  entry  by  precept  of  clare 
constat.     The  only  ground  of  doubt  is,  that  if  it  were  proved  that 
the  holding  was  truly  burgage,  the  charter  of  novodamus,  with 
seisin,  might  be  effectual  against  any  feu-right  made  contrary  to 
the  nature  of  tlie  tenure.     But  the  novodamus  is  to  Janet,  as  heir 
of  Robert,  and  he  had  no  title  but  the  feu.     For  the  same  reason, 
there  is  no  room  for  negative  prescription,  because  the  title  of 
the  defender,  under  the  charter  of  1795,  depends,  by  the  terms 
of  it,  on  the  title  of  old  Robert  Adamson. 

<  Although,  therefore,  it  is  a  severe  thing  to  disturb  a  right  de- 
rived from  the  true  heir,  and  covered  by  more  than  thirty-three 
years  of  undisturbed  possession  since  Janet's  succession,  the  Lord 
Ordinary  apprehends  that  there  is  no  good  defence  to  the  action 
on  the  abstract  merits  of  the  titles. 

f  But  if  the  disposition  by  Janet  Adamson  is  to  be  considered 
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an  onerous  conveyance,  to  the  effect  of  creating  a  passive  title,  un-  16  Nor.  1832. 
der  tke  act  1695,  c.  24,  the  pursuer  cannot  take  up  the  estate  as  ^^V^ 
lieir  of  Robert  Adamson  senior,  passing  by  Janet,  without  being  i„g]-,g,  ^' 
liable  to  make  good  her  deed  in  fiivour  of  Jean  Bushby,  The  pur- 
suer objects,  that  there  is  no  plea  to  this  effect  in  the  record.  The 
Lord  Ordinary  thinks  that  it  is  covered  by  the  first  plea,  which  is 
A  general  objection  to  the  pursuer's  title ;  the  Lord  Ordinary 
having  only  sustained  the  title,  so  &r  as  to  find  that  it  was  not  ne- 
cessary to  produce  a  special  service.  On  the  merits  of  the  plea, 
be  thinks,  though  with  hesitation*  that  it  is  well  founded.  There  is 
here  no  question  as  to  the  deed  being  revocable  or  not.  A  power 
of  revocation  is  reserved,  but  it  hds  not  been  exercised.  The 
question  is,  whether  the  narrative  makes  the  grant  an  onerous  ob- 
ligation agaiflst  the  grantor's  heirs,  in  a  question  on  the  act  1695. 
Hiat  it  is  mortis  causa  will  not  avail,  if  it  imports  an  onerous 
obligation;  Kennedy  v.  Kennedy,  Feb.  11.  1829;  Duguid  v. 
Caddal's  Trustees,  June  29.  1831.  -  The  question,  therefore,  de- 
pends on  the  words  of  the  narrative,  in  consideration  of  the  long 
services  and  attention  of  the  said  Jean  Bushby  to  me,  and  other 
good  and  weighty  considerations,  &c.  Though  the  deed  was  re- 
vocable, the  consideration  must  be  taken  to  be  true ;  and  if  it  had 
been  revoked,  an  action  for  the  service  might  have  lain.  Perhaps 
it  may  be  assumed  that  the  granter  knew  this ;  and  the  delay  in 
challenging  the  deed  must  here  have  some  weight,  because,  by 
means  of  it,  the  opportunity  of  establishing  the  claim  is  lost.  If 
Jean  Bushby  had  not  relied  on  the  conveyance  given  to  her,  the 
presumption  is,  that  she  would  have  advanced  her  claim  for  remu- 
neration of  service. 

^  It  is  settled  by  the  old  case  of  Clydesdale,  (Branch  5,)  and  by 
the  case  of  Carmichael  and  others,  (M.  1274,)  that  a  settlement  by 
marriage-contract  is  within  the  act  1695  ;  and  it  is  implied  in  the 
case  of  Kennedy,  that  rational  provisions  to  children  are  within  the 
prindple  of  it.  The  bonds,  indeed,  in  that  case,  were  legally  deli- 
vered, in  so  far  as  infeftment  was  taken.  But  delivery  would  not 
have  availed,  if  the  deeds  had  not  been  considered  as  onerous  in 
the  sense  of  the  act.  If  this  principle,  therefore,  be  received,  the 
Lord  Ordinary  is  strongly  inclined  to  think  that  the  present  is  an 
equally  favourable  case.  The  subject  was  held  in  fee-simple ;  and 
the  settlement  is  made  in  consideration  of  positive  services,  which 
goes  beyond  mere  natural  obligation. 

*  But  if  it  should  be  held  that  the  pursuer  is  not  barred  by  the  act 
1695,  the  Lord  Ordinary  can  see  no  good  defence  to  this  action. 

'  It  has  been  stated  that  this  cause  has  been  raised,  in  order  to 
try  more  important  rights  as  to  the  titles  of  superiority  of  the  burgh 
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16  Nov.  1832. 


Adamson  u. 
Inglisi  &c. 


of  Lochmaben.  The  Lord  Ordinatry  doubts  wbetker,  in  any 
view,  as  hitherto  conducted,  it  can  settle  any  such  question*  An 
atteinpt  was  made  to  shew  that  feu-duty  has  been  paid  to  the 
Marquis  of  Queensberry.  The  &ct  is  but  doubtfully  proved,  the 
58.  being  called  rent  ih  the  rental<-book.  But  taking  it  to  be  the 
5s.  of  feu*duty  expressed  in  Henderson's  disposition,  the  question 
would  remain,  by  what  tenure  Henderson  or  his  author,  Johnston, 
held  the  property  ?* 


Pursuer's 
Fleas. 


Defender's 
Fleas. 


Judgment. 

Opinion  of 
Court. 


The  pursuer  reclaimed  and  pleaded — That  as  this  disposition  wa^ 
revocable  atid  undelivered,  it  could  not  have  afforded  any  ground 
of  action  to  Jean  Bushby  against  the  granter  on  account  of  her  al- 
leged services;  and  that  the  mere  insertion  of  these  words  in  the 
narrative  of  the  deed  bearing  otherwise  to  be  for  love  and  favour, 
could  not  be  held  to  prove  its  onerosity,  so  as  to  make  it  a  burden 
on  the  subsequent  heir,  in  terms  of  the  statute  1695. 

• 

The  defender  answered — That  the  disposition,  though  revocable, 
was  not  revoked ;  that  the  services  rendered  by  Jean  Bushby  to  the 
granter  were  not  denied  on  the  record,  and  were  sufficienUy  in- 
structed by  the  admission  in  the  narrative  of  the  deed;. and  that 
the  defender  could  not,  at  this  distance  of  time,  be  called  upon  to  go 
into  a  proof  of  their  value,  as  compared  to  diat  of  the  subject  dis- 
poned in  consideration  of  them. 

The  Court  adhered  to  the  interlocutor,  and  refused  the  note. 

The  Lord  JusticerClerh. — The  first  question  is,  whether  the  de- 
fender is  now  entitled,  by  the  pleas  which  he  has  placed  on  the  re- 
cord, to  avail  himself  of  this  defence  on  the  statute  1695;  and  on  tbb 
point,  on  looking  at  his  pleas  in  law,  I  concur  with  the  Lord  Ordi- 
nary. Then  the  second  question  arises,  whether  a  disposition  like 
this,  proceeding  on  a  narrative  of  love  and  &vour,  but  also,  in  con- 
sideration of  <  long  services'  rendered  to  the  grantor,  and  no  offer 
being  made  on  the  record  to  disprove  this  narrative,  or  to  shew  that 
no  services  were  rendered,  is  not  to  be  considered  as  an  onerous 
deed,  binding  upon  the  subsequent  heir  in  terms  of  the  statute*  If 
the  narrative  of  the  disposition  had  proceeded  on  the  consideration 
of  <  attention,'  which  is  the  other  word  used,  alone,  that,  no  doubt, 
would  have  altered  the  case  very  materially ;  for  attention  can  only 
mean  offices  of  duty  or  kindness,  but  long  <  services'  must  be  held 
to  mean  services  for  which  the  disponee  had  a  claim  for  remunera- 
tion. Therefore,  on  the  whole,-  although  the  case  is  certainly  ra- 
ther narrow,  I  do  not  think  that  this  deed  can  be  excluded  from  the 
benefit  of  the  statute.     Finally,  holding  that  the  disposition  is  en- 
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tided  to  the  benefit  of  the  statute,  how  can  tke  value  of  the  services  16  Not.  1632. 
be  investigated  at  tins  distance  of  time,  otherwise  than  by  the  ad-    ^■^y^'' 
■uanonof  the  granter  of  die  deed,  that  they  were  equal  to  the  value  1^!^^^^' 

ef  the  suhject  wliich  is  given  in  consideration  of  them  ?  and  frMs     y-; 

tke  description  of  the  property  contained  in  the  disposition,  diis  q^^^  ^^ 
estimate  is  prdbably  not  very  eactravagant.  I  therefore  feel  myself 
compelled  to  adhere  to  the  interiocutor  of  the  Lord  Ordinary.  The 
case  of  Kennedy  v.  Kennedy,  in  1829,  is  very  important  as  a  pre* 
cedent,  as  it  shews  that  a  rationd  deed,  granted  in  fulfilment  of  a 
acre  natural  obligation,  will  be  held  to  be  onerous  in  the  meaning 
ef  the  statute. 

Lard  CringleHe  concurred. 

Lord  MeadawbanL^My  only  difficulty  arises  from  the  mixed 
character  of  the  narrative  of  the  deed,  w^ich  purports  to  be  granted 
both  fpr  love  and  favour,  and  also  in  consideration  of  long  services ; 
and  my  doubt  is,  whether  we  must  not  therefore  hold  it  to  be  partly 
onerous,  and  partly  gratuitous.  There  can  be  no  doubt,  that  the 
narrative  of  the  deed  proves  the  value  of  the  services  in  the  most 
satisfiMStory  manner  possible,  viz.  by  the  admission  of  the  party  to 
whom  they  were  rendered ;  but  the  difficulty  is^  that  she  has  appa- 
rently not  given  the  subject  solely  on  that  account.  Considering, 
however,  the  small  value  of  the  whole  subject,  and  the  utter  impos- 
ability,  at  this  distance  of  time,  of  ascertaining  with  any  accuracy 
the  amount  of  the  onerous  services  rendered  by  the  disponee,  I  think 
it  is  probably  safest  to  adhere  to  the  judgment  of  the  Lord  Ordi- 
nary, and  I  concur  with  your  Lordships  accordingly. 

Lord  Ordinary,  Moncraff.       Act.   WM.  Alt.  A.  MacneiU,  aod  P.  BoberUon. 

A.  C.  Howdeny  W.  S.  and  Jas,  Stuart,  S.  S.  C.  Agents.         T.  Clerk. 

U. 


SECOND  DIVISION. 

No.  IX.  17  November  1832. 

KINNEARS 

againit 
WATSONS. 

PoiNniNG  THE  GROUND. — BANKRUPT. — SEQUESTRATION. — Found 

competent  to  proceed  vrith  a  poinding  of  &e  ground^  raised  of  the 
same  date  uriHi  a  eequeitration,  of  the  dAUn'e  estate. 
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Kinneara  v. 
Watsoos. 


17  Nov.  183S.  KiNNEAns  having  brought  a  suxQmons  of  poinding  the  ground 
.against  Watsons,  whose  estates  were  sequestrated  of  the  same  date, 
the  defenders,  along  with  the  trustee  named  by  the  creditors,  but 
not  yet  confirmed  by  the  Court,  objected  to  the  competency  of  pro- 
ceeding with  the  diligence,  on  the  ground  that  the  sequestration 
operated  as  a  conveyance  of  the  baiUcrupt's  whole  property  to  the 
general  body  of  their  creditors^  to  the  exclusion  of  separate  diligence 
at  the  instance  of  individuak. 

The  Lord  Ordinary  and  the  Courts  in  respect  that  the  plea 
founded  on  the  sequestration  act  will  not  be  affected  by  decree  of 
poinding,  repelled  the  defences ;  reserving  to  the  trustee,  when  con- 
firmed, his  right  to  object  to  the  debt  and  diligence. 


Judgment. 


Lard  Medwyn,  Ordinary.      For  the  Pursuers,  Dean  o/Fac,  (Hope, J  Ptimey.     SmiA 
jr  Xinnear,  W.  S.  Agents.  For  the  Defenders,  Skene,  Innes.  DdUae  jf 

Innety  W.  S.  Agents.         /?.  Clerk. 

S. 


SECOND  DIVISION. 


No.  X. 


17  November  1832* 


TATE  AND  Others 
offainst 
PRINGLE. 


Cautioner. — The  accourdi  of  a  judicial  fiuctor  hxiving  been  taxed 
loithout  his  cautioner  being  made  a  party  to  t/ie  proceeding^  suspen^ 
sion  of  a  threatened  charge  against  the  cautioner ^  for  payment  of  a 
balance  found  due  by  thefactor^  passed  witfiout  caution. 

In  the  case  between  these  parties,  reported  6  July  1832,  the  Court 
having  <  granted  warrant  to  the  clerk  o^  Court  to  transmit  the  bond 
<  of  caution  to  the  record  of  deeds,  in  order  that  the  petitioners  may 
*  obtain  an  extract  thereof,  reserving  to  the  respondent,  Pringle, 
^  any  objections  that  he  may  have  against  the  execution  thereon,' 
Pringle  presented  a  suspension  of  a  threatened  charge,  but  without 
caution  or  consignation.  The  order  for  answers  was  accompanied 
by  a  note,  in  which  the  Lord  Ordinary  (Moncreiff)  stated,  that  if 
the  chargers  had  intended  to  proceed  against  the  cautioner,  not  by 
ordinary  action,  but  by  diligence,  *  the  cautioner  should  have  been 
^  made  a  party  to  the  petition  for  auditing  the  accounts'  of  the  ju- 
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didal  fiictor.     The  bill  being  afterwards  considered  with  the  an^  17  Nov.  183?. 
sweis,  was  passed  without  caution.  ^^•^y^^ 

Tate  and 
Others  v. 

This  interlocutor  being  reclaimed  against,  the  Courty  upon  the  Pringie. 
gioimd  that  no  notice  was  ^ren  to  the  cautioner  to  attend  to  his  judgment, 
ioterest  b  the  auditing  of  the  factor's  accounts,  adhered. 

Lonb  Ordiiiaiy,  Monertiffand  Maekmsie,  For  Chargers,  Walker.  Walker, 

BlduBrdmm  {■  MdmBe,  W.  S.  Agents.  For  the  Suspender,  Dean  ofFac, 

{Hope,;  Whiffham.  Jos.  Bridges,  W.  S.  Agent. 


FIRST  DIVISION. 

No.  XI.  20  November  1832* 

LORD  LYNEDOCH  and  WILLIAM  MACDONALD 

against 
JOHN  OCHTERLONY. 

Trust. — A  trustee  having  refused  to  concur  with  his  co-trustees  in  a 
discharge  for  a  sum  of  money  due  to  the  trust'Cstate^  and  cfierwards 
having  been  compelled  to  do  so  by  a  judgment  of  the  Court  of  Ses* 
ticnj  and  it  being  found  that  the  debtor  was  not  liable  in  interest^ 
as  he  had  been  all  along  ready  to  pay ^  found,  that  the  trustee  who 
had  refused  to  concur  in  the  discharge  was  liable  fir  the  interest  on 
Ae  dAtj  and  all  expenses. 

Upon  the  death  of  Colonel  Kinloch,  on  17  May  1824,  the  trus- 
tees of  Mr  John  Kinloch  became  entitled  to  a  sum  of  L.  2500  from 
the  Royal  Exchange  Assurance  Company  of  London,  under  a  po- 
licy of  insurance  on  Colonel  Kinloch's  life.  The  insurance  com- 
pany offered  to  jpay  the  money,  on  receiving  a  discharge  sioiied  by 
all  the  trustees.  Mr  Ochterlony,  one  of  these  trustees,  refused  to 
sign  the  discharge.  He  had  first  accepted  the  trust,  but  afterwards 
declined  acting.  As  the  insurance  company  refused  to  pay  unless 
all  the  trustees  concurred  in  the  discharge,  the  other  trustees  brought 
an  aedon  against  Mr  Ochterlony,  to  compel  him  to  sign  the  discharge. 
The  Court  found  that  the  defender  was  not  entitled  to  withdraw, 
hot  was  bound  to  concur  with  the  other  trustees  in  the  discharge  ; 
(see  case,  reported  of  date  15  Feb.  1827,  Fac.  Coll.  ii.  207.)  This 
judgment  was  affirmed  in  the  House  of  Lords^  7  July  1830.    In  the 
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20  Nov.  1838.  mean  time  (14  March  1828)  the  money  had  been  paid  by  the  in* 
^  ^t'^     suranee  company,  the  defender  haying,  upon  being  direateaed  wiA 

Lord  LiHBedoch  j«,«  •         j  ^i      -■•     i 

and  Maodontid  diligence,  Signed  the  discharge. 

V.  Ocfatsriooy.  The  insurance  company  refused  to  pay  luterest  on  the  sum ;  and 
from  the  opinion  <if  English  counsel,  it  appeared  they  were  not 
liable  in  intei«Bt,  as  they  had  intimated  that  they  were  ready  to 
pay. 

The  pursuers  then  insisted  that  the  defender  was  liable  for  that 
interest  to  the  trust-estate,  as  it  was  from  his  blame  alone  the  mo- 
ney had  been  so  long  of  being  recovered.    They  pleaded — 

Pursuers'  1.  The  defender  having  unwarrantably  refused  to  concur  with  the 

^^  pursuers  in  uplifting  the  money  in  question,  is  liable  in  damages  to 

the  trust- estate  for  this  dereliction  of  his  duty. 

2.  The  measure  of  the  damage  is  the  legal  interest  during  the 
period  when  it  was  rendered  irrecoverable  and  unproductive  by  the 
defender*^  dereliction  of  his  duty,  and  the  expense  occasioned  to 
the  estate  in  compelling  him  to  perform  his  duty. 

Answered — The  defender,  if  liable  at  all,  cannot  be  liable  in  legal 
interest,  but  only  in  the  market  rate  of  interest,  and  that  only  frt>m 
the  date  of  the  ultimate  decision  of  the  Court  till  his  concurrence 
in  the  dischazge. 

The  Lord^  Ordinary  found  the  defender  liable  <  in  interest  at  the 

<  rate  of  4  per  cent.,  on  the  principal  sum  of  L.2500,  from  5  October 

<  1824  to  14  Mardi  1828 ;  finds  him  liable  im  the  es^enses  oi  pro- 

<  cess  in  this  Court  since  15  February  1827,  with  the  expense  of 

<  e^ttract ;  also  in  the  expense  of  diligence  incurred  in  compelling 

<  him  to  sign  the  discharge  to  the  Royal  Elxchange  Assurance  Com- 

<  pany  of  London,  of  which  allows  an  account  to  be  given  in,'  &c. 

Judgment  The  defender  reclaimed^  but  the  Court  unanimously  adhered 


Defender's 
Pleas. 


Li9rd  JMw|^  Oidinary .  AcU  Jcmmm, 

Ihithe^fiirtL  Wnu  Mumfy,  W.  S.  Agent 


Watnn^  Agent        Ah. 
B,  Clerk. 

T. 
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FIRST  DIVISION. 

No.  XII.  20  November  1682. 

THOMAS  BOOKLESS 

affainst 
JOSEPH  NORMAND. 

Apprentice. — Masteh  and  Servant. — Summary  Diligence. 
— iln  apprentice^  battnd  by  indeniure^  wWi  cautioners^  penaUy^  and 
douse  of  registration^  having  deserted  his  service^  and  the  jnaster^ 
upon  summary  application  to  the  Sheriffs  having  obtained  warrant 
af  imprisonment  against  him^  UUhefoundcaution^foramuch  larger 
sum  them  the  stipulated  penalty^  to  return  and  complete  the  term  of 
his  engagement ;  held  by  the  Court  Aat  such  warrant  was  iUegal, 

In  1827,  Bookless  was  bound  apprentice  to  the  respondent,  Nor- 
mand,  for  sereA  years.  A  regular  indenture  was  entered  into,  in 
wUeh  Joseph  Bookless,  the  father,  and  Charles  Stobie,  were  cau«- 
tioners.  The  indenture  required  performance  of  the  usual  obliga- 
tions, <  under  the  penalty  of  L.lOO  Scots,  to  be  paid  by  the  party 

<  fiiilii^  to  the  party  obserring,  or  willing  to  observe  the  slune ;' 
and  contained  a  cUuse  of  registration. 

Bookless  having  absented  himself  fW>m  his  service,  Normand, 
without  serving  any  requisition  on  the  cautioners  in  the  indenture, 
presebted  a  summary  application  to  the  Sheriff,  narrating  the  inden- 
ture, and  stating  that  the  suspender  had  absented  himself  for  three 
days';  and  praying  the  Sheriff  to  *  graiit  warrant  and  authority  to 
'  officers  of  court  to  search  for,  seize,  take  and  apprehend  the  person 

*  of  the  foresaid  Thomas  Bookless,  nxki  to  bring  him  for  examina- 

*  tion ;  thereafter,  on  his  admitting  the  facts  above  set  forth,  or  their 

*  being  j^reved,  to  gratit  warrant  to  officers  of  court  to  incarcerate 
'  and  imprison  the  petson  of  the  said  ThonHUs  Bookless  within  the 
'  tolbooth  of  Edilfiburgh^  or  other  sure  warding  place,  therein  to  re- 
'  main  uiideir  sur6  wa^d,  fiHnance  and  captivity,  on  his  own  charges 

<  and  expenses,  ay  and  Until  he  find  good  and  undoubted  cautioUi 

*  to  die  amount  of  L.80  sterling,  to  return  to  die  service  of  the  pe- 
'  titioner,  and  to  continue  therein,  in  terms  of  the  foresaid  articles  of 
'  indentute,  until  tiie  expiry  of  tfa^  titaie  stipulated  therein,  and  to 

*  find  him  liable  in  expenses.' 

Upon  this  petition  warrant  was  granted,  and  the  suspender  was 
apprehended  and  brought  up  for  examination.     He  admitted  that 
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Bookless  V. 
NornuiDd. 


20  Not.  1833.  he  had  absented  himself,  and  declared  his  readiness  to  return  to  his 
service.  Upon  this  declaration,  the  SheriiSf  pronounced  the  follow- 
ing interlocutor :    <  The  Sheriff-substitute  having  considered  this 

*  petition,  with  the  defender's  declaration,  grants  warrant  to  officers 
^  of  court  to  incarcerate  the  person  of  the  said  Thomas  Bookless, 

*  defender,  within  the  tolbooth  of  Edinburgh,  the  keepers  whereof 

<  are  hereby  ordered  to  receive  and  detain  him,  ay  and  until  he 

<  find  sufiBcient  caution,  acted  in  the  SheriiSf-court  books  of  £din- 

<  burgh,  to  the  extent  of  L,  30  sterling,  to  return  to  the  service  of 

*  the  petitioner,  and  to  continue  therein,  in  terms  of  the  articles  of 
'  indenture  produced  with  the  petition,  until  the  expiry  of  the  time 

<  stipulated  therein ;  finds  the  defender  liable  in  expenses,'  &c. 


SuBpender*! 
Pleas. 


Bookless  being  imprisoned  upon  this  warrant ,  presented  a  bill  of 
suspension  and  liberation,  in  which  he  pleaded — 

I.  It  was  not  competent  for  the  charger  to  apply  for  or  obtain 
additional  caution  to  what  had  been  found  in  the  indenture.  Cau- 
tion had  already  been  found,  not  only  for  obedient  service,  but  ^  for 
^  all  that  may  follow  upon  his  fietiling  in  any  part  thereof/  The 
charger  might  have  recorded  the  indenture,  and  given  a  charge  for 
the  penalty ;  but  when  caution  has  once  been  found  for  the  perfor- 
mance of  certain  prestations,  it  is  illegal  to  require  additionsd  secu- 
rity under  the  same  contract*  In  the  indenture,  parties  had  agreed 
as  to  the  amount  of  the  caution  to  be  required,  and  caution  to  that 
amount  was  found*.  The  party  was  not  entitled  afterwards  to  re- 
quire additional  caution ;  he  could  only  enforce  the  cautionary  obli- 
gation already  entered  into.  The  charger  might  have  proceeded 
summarily  against  the  suspender,  by  charging  him  to  return  to  his 
service,  and  upon  his  failing  to  do  so,  to  get  him  imprisoned  for  a 
limited  period,  and  his  wages  forfeited,  under  the  4  Geo.  IV.  c.  34, 
§  1.     But  that  was  not  the  form  of  the  present  application. 

II.  The  warrant  was  illegal.  It  has  been  decided,  that  warrants 
of  imprisonment,  granted  against  apprentices  until  they  find  caution 
to  fulfil  their  indentures,  are  illegal ;  Wright  t;.  McGregor,  9  Feb. 
1826;  Stewart  v.  Stewart,  21  June  1832.  In  both  of  these  cases 
there  were  no  cautioners  in  the  indentures ;  yet  the  warrants  of  im- 
prisonment, granted  till  caution  was  found,  were  declared  illegal, 
much  more  so  must  that  be  the  case  where  caution  has  already  been 
found  in  the  indentures.  It  is  different  in  the  case  of  servants  or 
artificers,  where  there  is  no  indenture  or  contract,  and  where  the 
master  has  no  other  mode  of  compelling  implement  of  the  engage- 
ment. This  was  found  in  Reid  v.  Raebum,  4  June  1824 ;  but  there 
was  no  contract,  nor  had  caution  been  previously  found,  as  has  been 
done  here. 
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III.  Eren  if  it  had  been  competent  to  require  the  suspender  to  SO  No?.  1832. 
find  caution  a  second  time,  the  caution  required  in  this  case  is  ex-     ^^•v^ 
orbitant  and  oppressive,  being  nearly  four  times  the  amount  of  what  ^^^d." 
bad  been  agreed  to  by  the  parties  in  the  indenture ;  and  would 
indeed  amount  to  a  sentence  of  perpetual  imprisonment  against  the 
suspender,  who  has  already  found  cautaon  to  the  utmost  extent  he  is 
able  to  offer. 

AnoDcred — L  It  has  been  repeatedly  decided  by  the  Court,  that  charger's 
it  is  competent  to  grant  summary  warrants  of  imprisonment,  to  com-  ^^^ 
pel  servants  and  apprentices  to  find  security  to  return  to  the  service 
from  which  they  have  deserted.  This  was  settled  in  the  case  of 
Reid  r.  Raebum,  4  June  1824,  and  in  Gentle  v.  M^Lellan,  9  July 
1825.  While  the  Court  will  sustain  warrants  of  imprisonment  till 
the  servant  find  caation  to  return  to  the  service,  and  complete  the 
tenn  of  bis  engagement,  it  will  not  sustain  such  warrants  to  the  ef- 
fect of  enforcing  any  other  engagement  in  the  indenture,  which 
most  be  enforced  by  regular  process ;  and  this  is  the  distinction  hi- 
flierto  recognised  in  such  cases ;  Stewart  v.  Stewart,  21  June  1882 ; 
Campbell  o.  Anderson,  15  Feb.  1826 ;  Wright  v.  McGregor,  9 
Feb.  1826.  These  were  cases  of  apprentices ;  and  although  the 
warrants  of  imprisonment  were  not  sustained  to  compel  implement 
of  ail  the  obligations  in  the  indenture,  yet  the  competency  of  such 
wamnts  to  compel  apprentices  to  find  caution  to  return  to  the  ser- 
vice was  distincdy  admitted.  In  the  present  case,  the  charger  does 
not  wish  to  punish  the  suspender  criminally  under  the  4  of  Geo.  IV, 
All  he  wants  is,  tha(  the  apprentice  shall  return  to  his  service,  and 
complete  the  period  of  his  engagement ;  and  he  has  adopted  the  only 
coarse  known  in  Scotland,  by  which  that  legal  object  can  be  at- 
tained. 

II.  The  caution  required  is  not,  in  the  circumstances  of  the  case, 
exorbitant  The  suspender  is  now  in  the  last  year  of  his  appren- 
ticeship, when  his  services  are  much  more  valuable  to  his  master 
than  at  any  former  period,  and  when  alone  the  master  can  expect 
to  get  any  return  for  the  expense  he  has  been  at  with  his  appren- 
tice during  the  first  years  of  the  indenture.  The  caution  would 
not  amount  to  the  actual  damage  which  the  charger  will  sustain,  if 
the  suspender  does  not  return  and  complete  his  engagement. 

The  bill  and  answers  were  reported  to  the  Court. 

Lard  President. — This  is  different  from  other  similar  cases  we  Opinion  of 
have  had  before  us.     Here  is  a  regular  indenture,  with  cautioners,  Court, 
and  a  clause  of  registration.     The  competent  and  regular  way  of 
proceeding  was  to  record  the  indenture  and  give  a  charge  upon  it. 
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Bookless  V, 
Nonnand. 

Opinion  of 
Court 


I 

k 


20  Nov.  183?.  Where  there  is  no  penalty  and  no  cauUonera,  then  a  summary 
warrant  may  be  oompetenti  because  the  party  has  no  other  reme- 
dy ;  but  here  the  indenture  fixes  the  penalty  for  non-performance. 
Lord  Craiffie  was  for  refusing  the  bilL  The  roaster  was  bound 
to  do  all  he  couid  to  protect  die  cautioners  in  the  indenture,  and 
that  could  only  be  done  in  the  form  which  had  been  used. 

Lard  Bcdgray. — I  have  always  understood,  that  whenever  a  par- 
ty entered  into  such  indentures,  it  was  the  duty  of  the  master  to  do 
every  thing  in  his  power  to  protect  the  cautioners.  If  the  appren- 
tice was  running  away,  the  master  is  entitled  to  lay  hold  of  him, 
and  to  bring  him  back  tohis  work.  I  do  not  think  the  appli- 
cation went  beyond  that  which  I  consider  legal.  At  first  sight, 
the  terms  of  the  prayer  of  the  petition  may  appear  rather  broad ; 
but  on  a  fair  construction  of  it,  it  was  plainly  only  for  the  piirpose 
of  bringing  the  apprentice  back  to  his  service ;  there  could  be  no 
hardship  in  asking  him  to  find  caution  to  do  that  which  he  was 
bound  to  do ;  and  I  do  not  think  the  warrant  can  be  recalled,  with- 
out altering  what  is  the  understood  law  of  the  land.  At  the  same 
tinie,  I  think  the  caution  required  here  is  too  high.  I  think  L.dO 
exorbitant  in  the  circumstances  of  the  case. 

Lord  GiUies. — I  remember  the  case  of  Reid  very  well.  I  was 
then  of  opinion,  that  it  was  not  competent  to  compel  implement  of 
a  civil  contract  by  a  criminal  warrant ;  but  it  is  now  understood 
to  be  law,  that  a  master  can  compel  his  servant  by  summary  impri- 
sonment to  complete  his  engagement.  But  this  is  not  the  case  of 
a  master  and  servant  where  there  is  no  regular  or  formal  contract 
or  agreement.  This  is.  a  case  between  a  m^ter  and  his  appren- 
tice, where  there  is  a  regular  indenture,  with  penalty  and  caution- 
ers, and  containing  a  clause  of  registration.  Notwithstanding  what 
-  has  been  said  as  to  the  practice,  I  am  not  aware  that  the  Court  has 
ever  yet  said  that  it  was  competent  to  grant  a  summary  warrant  of 
imprisonment  to  fulfil  a  civil  contract.  When  a  party  enters  into 
a  regular  contract,  containing  many  obligations  and  a  clause  of  re- 
gistration, that  gives  the  party  a  right  to  enforce  the  whole  obliga- 
tion by  a  charge  of  horning.  The  parties  have  agreed  on  that 
form ;  tliey  have  fixed  their  mutual  obligations,  and  provided  the 
means  of  enforcing  these  by  the  clause  of  registration.  That  be- 
comes then  the  only  competent  way  of  enforcing  these  obligations. 
What  is  the  use  of  a  master  applying  for  a  summary  Mrarrant  in 
circumstances  like  the  present  ?  If  he  wants  to  do  more  than  the 
indenture  allows,  he  acts  illegally.  If  he  wants  only  what  is  in  the 
contract,  he  has  ahready  provided  himself  with  the  means  of  obtain- 
ing that,  by  putting  the  indenture  upon  record,  iihd  giving  a  charge 
of  horning.     If  he  wants  any  thing  else,  he  must  bring  an  ordinary 
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aelioii.    I  think  a  summery  af^lieation  altogether  incompetent  to  so  Nov.  1832. 
enforce,  brevi  mano,  implement  of  the  contract      It  is  said  the  pe-    ^^*V^^ 
aalty  in  the  indenture  is  not  sufficient ;  but  who  is  to  blame  for  ^rnumd.' 
tkat?  it  was  the  penalty  which  the  charger  himself  agreed  to ;  he     — — 
fixed  that  himself.      Are  we  entitled  to  alter  the  bargain  which  court?"  ° 
both  parties  deliberately  entered  into? 

Lord  PrendenL — I  am  very  clearly  of  the  same  opinion.  In  the 
mt  of  Reid  there  was  no  other  mode  of  proceeding — no  regular 
ooDtnet^  bat  merely  a  rerbal  agreement.  If  the  master  had  fisdi- 
ed  in  teaching  the  apprentice  his  work,  could  the  apprentice  ap- 
ply to  the  Sheriff  for  a  summary  warrant  of  imprisonment  against 
Us  master?  He  could  only  proceed  under  the  indenture. 

Upon  the  opinion  of  the  Court  being  thus  expressed,  the  coun*  Judgment, 
sei  for  the  cha^^  consented  to  the  liberation  of  the  suspender,  and 
tlie  bill  was  passed. 


MFwkrton,  Ordinary.         Act.  Wm.  BO.      T^^ohmu  M.  Mifffht^  Agent.       Alt. 
CyKughame.         M.  jr  J»  Lothian,  Agents. 
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No.  XIII.  2*2  November  1832. 

MARGARET  GOW 

against 
ROBERT  DUNMORE  NAPIER. 

Process. — The  Court  having  remitted  to  the  Lord  Ordinary  to  pass 
a  hm  cf  suspension^  on  caution  being  found  within  a  certain  time, 
and  the  Lord  Ordinary  having  ajierwards  refused  the  bill  in  re- 
fpeet  satisfactory  caution  had  not  been  founds  a  second  bill  ofsus- 
pension^  in  which  Juratory  caution  was  afferedy  refused  as  incompe- 
tent 

Th£  Judge  Ordinary  having  pronounced  decree  of  removing  s^ainst 
the  sospender  Mrs  Gow,  she,  after  finding  caution  in  the  inferior 
court  for  violent  profits,  presented  a  bill  of  suspension  of  a  threat- 
ened charge,  praying  for  suspension  without  caution ;  but  if  cau- 
tion should  be  required  by  the  Lord  Ordinary,  she  offered  to  find 
it.  A  sist  was  granted  for  fourteen  days,  and  the  bill  was  ordered 
to  be  answered,  on  caution.  After  a  lapse  of  nineteen  days,  the 
complainer  having  failed  to  find  caution,  the  respondent  presented 


J 


Gow  V,  Na- 
pier. 
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22  Nov.  1832.  a  note  to  have  the  bill  refused  for  want  of  caution ;  but  on  appliea* 
tion  of  the  complainer,  the  Lord  Ordinary  prorogated  the  time  for 
lodging  caution  for  six  days  more.  The  complainer  then  lodged 
a  bond  of  caution ;  but  both  the  cautioner  and  the  attester  were  ob*- 
jected  to  as  insufficient ;  and  after  a  lapse  of  two  months,  counter 
notes  were  presented,  that  by  the  respondent  praying  to  have  the 
bill  refused,  and  the  other  by  the  complainer  praying  to  have  the 
bill  passed  without  further  caution,  or  to  be  allowed  to  give  juratory 
caution.     The  Lord  Ordinary,  on  advising  these  notes,  ^  refused 

<  this  bill,  in  respect  no  sufficient  caution  has  been  found,'  &c. ;  but 
in  a  note,  his  Lordship  suggested,  that  the  proper  course  was  to 
apply  to  the  Court,  if  it  was  thooght  that  there  were  grounds  to 
satisfy  their  Lordships  that  caution  ought  to  be  dispensed  with. 

In  a  reclaiming  note,  accordingly,  to  the.  Second  Division,  the 
complainer  prayed  the  Court  ^  to  alter  the  interlocutor  complained  of, 

*  and  remit  to  the  Lord  Ordinary,  with  instructions  to  find  that,  in 

<  the  circumstances  of  the  case,  &c.,  Uie  additional  cautiop  found  in 

<  the  Bill-Chamber  is  sufficient ;  or,  at  all  events,  with  instructions 

*  to  his  Lordship  to  allow  the  bill  to  be  answered  <m  juratory  cau- 
« tion.' 

The  respondent  having,  at  the  advising,  consented  that  the  bill 
should  be  passed,  on  sufficient  caution  being  found  for  the  exp«:ises 
in  this  Court,  the  comphiiner  agreed  to  this,  but  craved  the  Court 
to  allow  her  a  few  days  additional  for  this  purpose. 

The  Court,  accordingly,  on  the  last  day  of  the  Session,  (11  July 
1832,)  ^  remit  to  the  Lord  Ordinary  to  allow  the  suspender  still  to 

<  find  caution,  within  ten  days  from  the  date  of  this  interlocutor,' 
&c. 

Under  this  remit,  answers  to  the  bill  were  ordered,  on  the  com- 
plainer finding  caution  within  ten  days ;  but  the  cautioner  produ- 
ced being  an  undischarged  bankrupt,  the  Lord  Ordinary  refused 
the  bill,  with  expenses,  in  respect  that  satisfactory  caution  had  not 
been  found. 

The  complainer  then  presented  the  present  bill  of  suspension, 
which  she  prayed  to  have  passed  on  juratory  caution,  being  unable 
to  give  any  other.  The  Lord  Ordinary  reported  the  bill^  with  an- 
swers, to  the  Court. 

It  was  objected,  that  the  interlocutor  of  the  Second  Division,  (11 
July  1832,)  remitting  to  the  Lord  Ordinary  to  pass  the  bill  on  cau- 
tion, was  final;  that  it  was  then  decided  that  juratory  caution  ought 
not  to  be  received,  the  prayer  of  the  reclaiming  note  of  the  sus- 
pender being  alternative,  to  pass  the  bill,  either  with  caution,  or  on 
juratory  caution,  whereas  the  Court  remitted  to  the  Lord  Ordinary  to 
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pM  only  <m  omtioii^  and  that)  in  these  circumstances,  the  present  22  Nov.  1882. 
bill  of  snqiensiw  waB  incompetent. 

Gow  V.  Na- 
pier. 

It  ivifti«H<tfem{-r*Th$t  the  judgment  of  the  Court,  in  remitting  to 
tke  Lord  0](dinaKy  to^pflss  one  hill  on  caution,  did  not  preclude  a 
jutf-fmrn  offering  a  second  bill  on  juratory  caution,  a  bill  offered 
ODcautioD  being  enturely  different  from  one  presented  without  cau- 
tion, or  on  juratory  caution.  i 

•  r 

•         '  1  I  .  • 

.  A^  the  advising  the  L(^d  President  observed,  that  it  was  a  mat-  Opinion  of 
tff  jof  daSy  praptioe,  when  a  case  oame  from  the  Bill-Chamber  to  ^""' 
tke  Inner-House  as.  to  passing,  a  bill  on  caution,  for  the  Court  to 
jm  either  o»  caution,  or  without' caution,  or  on  juratory  caution, 
» they  thought  proper.  It  was  a  matter  of  discretion  for  the  Court ; 
uid  in  the  present  case,  if  the  Second  Division  had  thought  juratory 
cmAm.  was  sufficient,  they  would  have  found  so ;  but  having  held 
tint  the  bill  eould  only  be  passed  on  caution,  their  judgment  was 
final;  and  the  interlocutor  of  the  Lord  Ordinary  under  their  remit 
WM  their  interlocutor,  the  Inner«-House  never  passing  a  bill  itself, 
botaliQijrs  remitting  to  the  Lord  Ordinary  to  do  so. 

The  Mer  Judges  having  concurred,  the  Court  refused  the  bill  as  Judgment 
iaeoiBpetent* 

For  the  Suspender,  SoL-Gen,  (Cockbum^J  WUaon*  M,  Mercer,  Agent.  Alt. 

DeoM  ofFac,  fHopey)  Handyside.         Ker  jf  Dickson^  W.  S.  Agents. 
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SECOND  DIVISION. 

No.  XIV.  22  November  1832. 

NEWLAND'S  EXECUTORS 

against 
CHALMERS'  TRUSTEES. 

Foreign. — Husband  and  Wife. — Succession. — Axooman^  mar- 
ried and  domiciled  in  Scotland^  having  succeeded^  by  the  death  and 
intestaty  of  her  brother^  domiciled  abroad^  to  his  personal  estate,  in-- 
duding  certain  foreign  bonds  bearing  interest,  which,  by  the  law  of 
&e  foreign  country,  fell  under  the  marital  rights  of  her  husband, — 
foundf  in  a  question  between  the  respective  representatives  of  the  hus- 
vol.  yiii.  d 
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Kewland's 
Executors  9* 
Chalmers' 
Trustees. 


band  atid  wife^  that  tliese  bands  were  goods  in  communion^  and  con' 
sequently  afimd  of  equal  division  between  the  parties. 

John  Newland,  a  native  of  Scotland,  died  in  Jamaica,  leaving  real 
and  personal  estates  of  considerable  value  in  that  island,  where  he 
had  been  long  domiciled.  He  was  survived  by  his  nephew  and 
heir-at-law,  Patrick  Newland,  and  by  his  sister  and  next  of  kio, 
Margaret  Newland. 

John  Newland  left  a  will,  which  became  the  subject  of  dispote^le- 
fore  the  Court  of  Chancery  in  Jamaica,  and  afterward%  by  appeal 
before  the  Privy  Council,  between  Patrick  Newland^  as  heir-at-law, 
and  certain  persons  named  in  the  will^  as  troftiees  for  endowing  a 
free  school  in  the  parish  of  Bathgate.  Go  the  suggestion  of  the 
Privy  Council,  Margaret  Newland  alio  made  appearance,  as  next  of 
kin ;  and  afterwards,  in  1815,  it  was  finally  adjudged  that  the  profits 
and  produce  of  the  whole  estate,  for  the  period  of  ten  years  frcmi 
the  testator's  death,  in  1799,  belonged  to  the  trustees  for  the  pur* 
poses  of  the  charity ;  ^  and  that,  so  subject,  the  real  estate  has  de- 

*  scended  to  the  said  Patrick  Newland,  heir-at-law  of  the  said  tes- 
<  tator,  and  Uie  personal  estate  belongs  to  the  said  Margaret  New- 

*  land,  as  the  sole  next  of  kin  of  the  said  testator,  John  Newland,  at 

*  the  time  of  his  death.'  This  judgment  proceeded  on  the  footing, 
that  the  only  effectual  devise  contained  in  the  will  related  to  the 
endowment  of  the  free  school,  and  consequently,  as  to  thereversion 
of  his  succession,  John  Newland  died  intestate.  Margaret  New- 
land  was  married,  in  Scotland,  to  John  Chalmers,  butcher  in  Alloa; 
and  powers  of  attorney  were  granted  by  them  to  persons  in  Jamaica, 
to  recover  and  remit  to  Great  Britain  that  portion  of  the  succession 
which  had  been  found  to  belong  to  her.  Considerable  remittances 
were  accordingly  made,  and  ultimately  invested  in  securities  in 
Scotland,  taken  in  the  names  of  trustees  in  a  postnuptial  contract, 
executed  by  Chalmers  and  his  wife,  but  which  was  afterwards  set 
aside  on  the  head  of  facility,  &c.  on  the  part  of  the  husband.  No 
part  of  the  remittances,  however,  was  actually  received  by  either  of 
the  spouses,  except  certain  small  annuities  paid  to  them  by  their 
trustees. 

Margaret  Newland  and  her  husband  died,  without  issue,  in  Scot- 
land, where  they  had  constantly  resided, — the  former  in  1818,  and 
the  latter  in  1626. 

Thereafter,  John  Newland's  personal  property,  to  which  his  sis- 
ter succeeded,  became  the  subject  of  competition  between  her  near- 
est of  kin  and  certain  trust-disponees  of  her  husband;  the  former 
claiming,  besides  her  share  of  the  goods  in  communion  at  the  dis- 
solution of  the  marriage,  an  exclusive  right  to  the  bonds  bearing  in- 
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iKest,  island  certificates,  and  island  paper,  of  which  John  Newland's  32  Nor.  1832. 
persMdL  estate,  in  part,  consisted ;  and  the  latter  claiming  the  whole     ^^^y^^ 
of  that  perMoal  estate,  including  these  securities,  as  having  passed  ^x^^^^rs^  ^^ 
to  him  by  the  law  of  England.  Chalmers* 

Contradictor}'  aFerments  being  made  by  the  parties  with  re-  '^"'**®*** 
ference  to  the  rales  of  that  law,  supposed  to  afiect  the  questions  at 
iasae,  the  Lord  Ordinary,  before  answer,  directed  a  case  to  be  pre* 
pared,  at  the  sight  of  the  parties,  for  the  opinion  of  English  coun- 
lel,  *  in  relation  to  the  points  raised  on  the  record,  with  regard  to 

*  the  nature  of  the  property  to  which  Margaret  Newland  was  found 

*  (0  have  succeeded  by  decree  of  the  Privy  Council,  and  to  the  re- 

*  spective  rights  and  interest  therein,  which  accrued  or  belonged  to 

*  the  said  Margaret  Newland  and  John  Chalmers  by  the  law  of 
« England.' 

The  following  questions  were  accordingly  submitted  to  English 
coonsel :  Whether  bonds  bearing  interest,  island  certificates,  and 
idand  paper,  are  to  be  held,  according  to  the  law  of  England,  as  ha- 
ving, on  the  opening  of  the  succession  to  Margaret  Newland,  fidlen 
ander  the  marital  rights  of  John  Chalmers  *  ?  2.  Whether,  if  they  did 
not  at  first,  they  ultimately,  by  the  law  of  England,  fell  under  such 
rig[kts,  in  consequence  of  the  proceedings  in  Jamaica,  and  the  remit- 
tbg  of  the  money  to  this  country,  under  the  powers  of  attorney  grant- 
ed by  .Chalmers  and  his  wife  ?  3.  Whether,  on  the  death  of  Margaret 
Neiriand,  (domiciled  at  the  time  in  Scotland,)  her  representatives 
would,  by  the  law  of  England,  have  been  entitled  to  succeed  to  the 
fimds  above  specified,  or  to  any  of  them,  independently  of  the  marital 
lights  of  Chalmers?  To  these  questions  the  counsel  consulted  answer- 
ed as  follows :  <  The  law  of  England,  in  relation  to  the  right  of  the 

*  wife  by  survivorship  to  her  choses  in  action,  not  reduced  into  posses- 

*  sion  by  her  husband,  has  no  application  to  this  case,  because  the  hus- 

*  band  survived  the  wife.  By  tiie  law  of  England,  the  husband  is  enti- 
<  ded  to  letters  of  administration  of  his  wife's  personal  estate,  and, 

*  (in  the  absence  of  any  settlement  or  trust  affecting  his  right,)  to 

*  receive  the  whole  of  his  wife's  personal  estate  for  his  own  bene- 

*  fit.    If  he  died  without  having  possessed  the  whole  of  her  perso- 

*  nal  estate,  and  without  taking  out  letters  of  administration,  his 

*  personal  ri^presentative  is  nevertheless  entitled  to  the  whole  of 
'  her  personal  estate  remaining  unrecovered ;  and  if  her  next  of  kin 
'  should  obtain  administration  of  her  personal  estate,  and  thereupon, 
"     '  I  1,11111.  ■ 

*  Tlie  Uxt  of  Mai^garet  Newknd's  marriage  with  Chalmers  having  been  contracted 
in  Sootlaiid  waa  not  brought  under  the  notice  of  counsel,  nor  were  they  asked  whether 
the  detennination  of  the  question  in  an  £nglish  court  would  be  affected  by  any  pecu- 
liaiities  of  the  municipal  law  of  Scotland,  in  relation  to  the  rights  of  husband  and  wife 
aader  a  Scotch  marrii^. 

d2 
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^  as  her  legal  representatiyes,  collect  her  outBtanding  personal  es* 
^  tate,  they  would  hold  it  only  as  trustees  for  her  husband's  perwH 
^  nal  representative.  L  With  reference  to  the  facts  of  this  case, 
^  we  are  of  opinion,  that  the  particulars  enumerated,  vis.  bonds  bear- 

*  ing  interest,  island  certificates,  and  island  paper,  are  to  be  held,  ac» 

*  cording  to  the  law  of  England,  as  having,  on  the  opening  of  the 

<  succession  to  Margaret  Newland,  fidlen  under  the  marital  rights  of 

<  John  Chalmers.    2.  It  is  immaterial  in  any  question  between  the 

*  representatives  of  the  husband  and  the  next  of  kin  of  the  wife, 
'  whether  the  personal  estate  of  the  wife  was  actually  received  by 
c  the  husband  in  his  lifetime  or  not.    3.  The  property  in  question 

<  having  come  to  the  wife  by  the  intestacy  of  her  brother,  and  not 

*  being  affected  by  any  settlement  or  trust,  cannot  be  con^dered 
^  independently  of  the  right  of  the  husband  surviving  her.     We 

<  are  therefore  of  opinion,  that,  on  the  death  of  Margaret  Newland, 

<  (domiciled  in  Scotland,)  her  next  of  kin  were  not  entitled  to  sac- 

<  ceed  to  the  funds  above  specified,  or  any  of  them.' 

Thereafter  the  Lord  Ordinary  pronounced  the  following  inter- 
locutor: <  Having  heard  parties'  procurators  as  to  the  goods  in 

<  communion.  Finds,  that  bonds  bearing  interest,  island  certificates, 

*  and  island  paper,  fall  to  be  reckoned  as  part  of  the  goods  in  com- 

<  munion,  and  Uiat  the  fund  in  medio,  including  these  bonds,  certifi- 

*  cates,  and  paper,  fall  under  the  jus  mariti  of  the  said  now  decea* 

*  sed  John  Chalmers,  the  husband  of  the  said  Margaret  Newland  or 

*  Chalmers,  also  deceased  :  Finds  the  trustees  of  the  said  John  Chal- 

<  mers  entitled  to  be  ranked  on  the  said  fund  in  medio  quoad  oiie<^ 

<  half  of  the  goods  in  communion  accordingly,  and  decerns ;  sustains 

<  the  decree-dative,  of  date  the  15th  day  of  January  1880,  in  favour 
'  of  William  Newland  (and  others,)  cousins  and  executors  qua  near* 

*  est  of  kin  of  the  said  deceased  Mrs  Margaret  Newland :  Finds  them 

<  entitled,  in  virtue  thereof,  to  be  ranked  on  the  said  fund,  quoad  the 
^  other  half  of  the  said  goods  in  communion  accordingly,  and  de- 

<  cems  in  the  preference,  and  for  payment  accordingly ;  all  with- 

<  out  prejudice  to  any  question  that  may  arise  touching  the  amount 

<  of  the  fiind  in  medio,  or  of  the  goods  in  communion.' 

This  interlocutor  being  submitted  to  review,  some  of  the  Judgres 
doubted  the  soundness  of  the  principle  of  decision,  especially  in  re- 
ference to  a  new  view  of  the  question,  founded  on  the  allegation, 
(which,  however,  did  not  appear  in  the  record,)  that  the  succession 
had  not  opened  to  Margaret  Newland  till  long  after  her  marriage 
with  Chalmers.  Additional  argument  was  therefore  ordered  in 
cases,  in  which  it  was 
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the  law  of  Sootland,  that  bonds,  and  similar  obligations  bearing  in-  82  Nor.  1832* 
teresty  remain  the  exclusive  property  of  the  wife,  whether  acquired  ^^•V^ 
before  marriage  or  during  its  subsistence,  is  applicable  to  all  such  ^^ecu^'  v. 
Amdst  without  reference  to  the  country  where  they  are  situate,  the  Chafanen* 
oatnre  of  the  obligation  being  alone  regarded  by  the  law.  No  op^  ^^^'^^^ 
poeite  aotbority  can  be  produced ;  and  the  reason  of  the  rule  is  at  Execaton* 
variance  with  the  assumpticA,  that  it  is  limited  to  property  in  Sco^  ^'^^ 
land.  Margaret  Newland's  marriage  with  Chalmers  being  a  Scotch 
marriage,  there  is  no  room  here  for  reference  to  a  foreign  law.  No 
question  is  involyed  affecting  the  distribution  of  John  Newland's 
nioceasion.  That  distribution  has  already  been  made  by  the  law  of 
FaiglanAy  within  whose  province  it  undoubtedly  fell,  being  the  law 
of  the  deceased's  domicil ;  but  having  made  it,  all  occasion  for  its 
further  interference  ceased.  The  personal  estate  being,  by  the  Privy 
Council,  declared  to  belong  to  Margaret  Newland,  as  sole  next  of 
kin,  the  claim  of  her  husband  to  that  estate  must  necessarily  be  by 
and  through  his  marriage  alone.  But,  of  course,  the  marital  rights  of 
C3ialmers  are  not  to  be  ascertained  by  the  law  of  Jamaica,  as  if  this 
were  a  marriage  contracted  there,  but  by  the  law  of  Scotland,  where 
the  marriage  was  entered  into,  and  by  which-  law  the  respective  ma* 
trimonial  rights  and  obligations  of  the  spouses  were  then  as  complete- 
ly defined  and  fixed  as  they  could  have  been  by  any  written  contract 
of  marriage.  Now,  suppose  there  had  been  such  a  contract,  exclud- 
ing the  funds  in  dispute  from  the  jus  mariti,  could  it  be  maintained, 
as  any  reason  for  the  courts  of  this  country  refusing  to  enforce  this 
provision,  that  the  opinions  of  foreign  lawyers  might  be  obtained 
to  shew  that  the  English  courts,  disregarding  the  contract,  would 
have  given  the  property  to  the  husband  ?  In  short,  the  opposite 
daimants  are  in  effect  attempting  to  supplant  the  law  of  Scotland, 
with  reference  to  a  Scotch  civil  contract,  by  the  municipal  law  of  a 
foreign  country  in  relation  to  the  like  contract,  when  entered  into 
under  the  authority  of  that  foreign  law.  For  the  question  just  is, 
does  the  law  of  Scotland  propose  to  regulate  the  rights  of  parties 
married  under  its  jurisdiction,  in  relation  to  their  property,  where* 
soever  situate,  or  only  that  part  of  it  which  hi^pens  to  be  situate 
within  Scotland  ?  and  yet,  for  the  solution  of  that  question,  refe* 
rence,  according  to  the  plea  on  the  other  side,  must  be  made  to  the 
Bumicipal  law  of  England. 

It  is  said  that  the  claim  of  Chalmers  does  not  involve  any  ques- 
tion of  the  rights  of  the  spouses  consequent  on  their  marriage  by 
the  law  of  Scotland,  but  wholly  relates  to  the  presumed  will  of  John 
Newhmd  in  regard  to  the  disposal  of  his  personal  property.  But, 
in  the  first  place,  any  presumed  intention  to  favour  Chalmers  is  ex- 
cluded by  the  &ct,  that  his  marriage  with  Margaret  Newland  did 
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»2  Not.  1832.  not  take  place  till  after  her  brother's  death ;  *  and  although  this  be 
not  stated  in  the  record,  it  is  competent  to  the  Court  still  to  have 
the  fact  ascertained.  Independently  however  of  this,  the  opposite 
claimants  mistake  the  nature  of  the  question,  when  they  represent 
it  as  confined  to  the  distribution  of  John  Newland's  succession,  with 
which  it,  in  fact,  has  nothing  whatever  to  do.  That  matter  has  been 
wholly  and  finally  settled  by  the  decree  of  the  Privy*  Council ;  and 
the  sole  point,  therefore,  necessarily  must  be,  had  Chalmers  a  legal 
right  to  appropriate,  as  his  absolute  property,  what  his  wife  succeed- 
ed to  by  her  brother's  intestacy  ?  which,  so  far  from  being  a  que&^ 
tion  of  presumed  will  of  John  Newland,  presupposes,  by  its  very 
terms,  that  such  will  has  already  received  full  effect  in  the  person  of 
Chalmers'  wife. 

The  unreported  case  of  Brown,  founded  on  by  the  opposite  claim- 
ants, is. totally  inapplicable,  the  question  there  being,  whether  a 
bequest  to  a  father,  contained  in  a  will  executed  in  a  foreign  coun- 
try, vested  in  him,  to  the  effect  of  entitling  his  children  to  legitim, 
which  was  plainly  a  question  depending  on  the  import  of  the  be- 
quest, as  construed  by  the  law  of  the  country  in  which  the  will  was 
made. 


Trustees* 
Fleas. 


Pkaded  for  Chalmers'  trustees — This  case  relates  solely  to  the 
distribution  of  John  Newland's  succession,  and  the  question  to  be 
determined  is.  What  did  his  sister,  Margaret,  acquire  by  his  death, 
— did  the  funds  in  dispute  vest  jn  her  absolutely,  in  consequence 
of  her  brother's  intestacy,  or  did  they  vest  in  her  subject  to  the  ma-* 
rital  rights  of  her  husband?  Had  John  Newland  left  a  will,  dispo- 
sing of  these  funds,  the  allegation  would  have  been  undoubtedly  re- 
levant, that,  construed  by  the  law  of  England,  the  will  gave  the  pro- 
perty to  the  husband.  In  such  a  case,  the  law  of  Scotland  would 
have  been  totally  excluded,  the  lex  domicilii  being  the  admitted  rule 
touching  all  questions  of  succession.  The  intestacy  of  Newland, 
however,  makes  no  difference.  He  must  be  presumed  to  have  in-* 
tended,  that  his  sister's  interest  in  the  reversion  of  his  personal  es* 
tate  should  be  disposed  of  according  to  the  law  of  his  domidl,  in 
the  courts  of  whatever  country  the  question  might  come  to  be  tried. 
In  short,  the  law  of  England  must  be  the  interpreter  of  his  pre- 
sumed will,  equally  as  of  his  expressed  intention  in  the  case  sup- 
posed. But  according  to  the  opinion  of  English  counsel,  that  law 
gave  the  bonds  and  other  securities  in  question  to  Chalmers,  in  re- 
spect he  was  the  lawful  husband  of  Margaret  Newland,  without  any 
regard  to  the  law  of  the  country,  by  force  of  which  he  acquired  that 
character.  The  principle  of  decision  in  the  case  of  Black  v.  Brown, 
28  Feb.  1828,  is  precisely  that  for  which  the  claimants  here  con- 
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lend.    With  regard  to  the  new  ayerment,  that  Margaret  Newland  82  Vow.  ISSH, 
was  unmarried  when  the  personal  succession  of  her  brother  opened    ^^V^ 
to  her,  the  claimants  are  not  bound  to  deny  or  disprove.it;  for  not  Executore'ir. 
merely  is  there  no  such  statement  in  the  record,  but  the  contrary  is  Chaimen* 
plainly  taken  for  granted,  both  there  and  in  the  queries  put  to  the 
Eng^sh  counsel. 

At  finally  advising  the  cause,  Lard  Glenlee  said,  that  this  was  a  Opinion  of 
particnlar  case,  and  he  did  not  know  that  the  point  ever  had  been 
decided.  He  was,  however,  disposed  to  concur  with  the  Lord  Ordi* 
nary,  though  not  without  some  hesitation,  that  the  lex  rei  sitae  must 
setde  whether  the  funds  in  dispute  are,  in .  this  question,  to  be  con* 
sidered  heritable  or  moveable.  His  Lordship  put  th^  case,  that 
Margaret  Newland  had  succeeded  to  the  real  as  well  as  personal 
estate  of  her  brother ;  and  asked,  whether  her  husband  could  have 
daimed  negroes  left  by  the  deceased,  because  considered  moveable 
by  the  law  of  Scotland,  though  forming  part  of  the  heritable  estate 
by  the  law  of  Jamaica  ?  In  like  manner,  bonds  bearing  interest  are 
heritable  here,  but,  according  to  the  opinion  of  the  English  counsel, 
they  are  moveable  in  Jamaica ;  and  it  seemed  to  be  the  Lord  Ordi- 
nary's view,  that  the  law  of  that  country  must  fix  to  which  class  the 
fimds  in  question  belong.  He  saw  no  inconsistency  in  giving  this  ef- 
fect to  the  law  of  England,  and  the  finding  in  the  interlocutor,  that 
these  fidl  to  be  reckoned  as  part  of  the  goods  in  communion,  in  place 
of  being  accounted,  in  conformity  to  the  rule  of  English  law,  the  ab- 
solute property  of  the  husband's  representatives.  And  he  referred 
to  the  cases  of  Egerton,  27  Nov.  1812,  Craigie,  12  June  1817, 
and  the  later  case  of  MiUigan,  as  settling  a  principle  that  bore  on 
the  present  question. 

Tlie  Lord  Jmtice^Clerh  was  of  opinion,  tjiat  in  order  to  deter- 
mine what  were  the  rights  of  the  husband  and  wife  as  to  John 
Newland's  succession,  as  arising  out  of  the  rules  of  the  law  of  Scot- 
land, it  was  right  to  ascertain,  by  the  opinion  of  English  counsel, 
what  did  actually  devolve  upon  the  wife  by  the  law  of.  England. 
And  it  being  thus  ascertained  that  the  funds  in  question  were  not 
distinguishable,  in  this  respect,  from  any  other  part  of  the  personal 
estate  to  which  Margaret  Newland  succeeded,  but  fell  under  her 
husband's  marital  rights,  the  Lord  Ordinary,  with  perfect  consis- 
tency, applied  the  rules  of  the  law  of  Scotland  to  the  succession  of 
the  married  parties,  by  finding  that  these  funds  fell  under  the  goods 
in  communion,  and  consequently  sufiered  an  equal  division  between 
the  claimants.  His  Lordship  was  further  of  opinion,  that  the  new 
averment,  with  regard  to  the  date  of  the  marriage,  could  not  be  lis- 
tened to,  both  because  it  was  inconsistent  with  the  statement  of 
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t2  Nov.  1832.  facts  prepared  at  the  sight  of  the  parties  for  the  opinion  of  counsel, 
and  was  not  •stated  in  any  part  of  the  record. 

Lard  Meadowbank  concurred  in  the  opinion  last  delivered  ;  and 
further  observed,  that  he  did  not  think  the  case  of  Egerton  applied 
to  the  present. 

Lard  Cringletie  had  expressed  considerable  doubts  when  the  case 
was  formerly  before  the  Court,  but  now  concurred  in  the  interlo- 
cutor ;  only  he  wished  that  the  question  put  to  the  English  counsel 
had  been,  whether  the  subjects  in  dispute  were,  by  the  law  of  Eng- 
land, heritable  and  moveable,  and  not,  whether  they  fell  under  the 
marital  rights  of  the  husband ;  but  he  understood  that  the  law  ef 
England  and  Scotland  were  the  same  in  this,  that  the  property  of 
the  wife  which  passes  by  the  marriage  to  the  husband  is  moveable, 
whereas,  whatever  does  not  so  pass  is  heritable. 

The  Caurt^  accordingly,  adhered  to  the  interlocutor  reclaimed 
against 

» 

Lord  Mackawe,  Ordinary.         For  M.  Newland's  Executors,  Dean  of  Foe*  fHope,) 
More,  Ad.  Anderson.         W.  A.  G.  (f  R  EOU,  W.  S.  Agents.  For  Cbal- 

mers*  Trustees,  Sol' Gen.  ^ CockbumJ  Maithnd,         Eduford  M*MiUan,  Agent. 
F.  Clerk. 

S. 


Judgment. 


FIRST  DIVISION. 


No.  XV. 


23  November  1832. 


JAMES  CORMACK 

against 

JOHN  CAMPBELL— Competing. 

Bankrupt. — Sequestration. — Stat.  54  Geo.  IIL  c.  137,  §  24. 
— I.  Circumstances  in  whichj  where  the  same  act  of  sequestratian 
was  awarded  against  a  compam/^  and  the  partners  compasing  itj  iJie 
Court  confirmed  one  trustee  an  the  estates  of  the  company  asid  the 
individual  partners^  and  rejused  to  confirm  a  different  trustee  on  the 
individual  estate  of  one  of  the  partners : — II.  Heldj  that  in  ckdmr 
ing  an  the  sequestrated  estate  of  a  bankrupt  company ^  it  is  not  neceS" 
^^fo^  a.  crediior,  in  his  affidavit^  to  value  and  deduct  ihe  security 
of  the  individual  partnersy  whose  estates  are  also  sequestrated* 


Sequestration  was  awarded  (12  September  1832)  of  the  estates  of 
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David  Harley  and  Company^  as  a  company,  and  of  David  Harley,  23  Not.  1832* 
Walter  Buchanan,  and  John  Workman,  the  individual  partners    ^^*^V^^ 
thereof;  and  thereafter,  (21  September,)  an  interim  factor  was  elect-  q^*^*^ 
ed  upon  the  company  and  individual  estates. 

At  the  statutory  meeting  for  the  election  of  the  trustee,  (5  Oc* 
tober,)  James  Cormack  was  put  in  nomination ;  and  the  minutes 
bear, '  that  the  meeting  proceeded  to  the  election  of  a  trustee,  when 

<  the  said  creditors,  with  the  exception  of  Messrs  Muir  and  Brown, 
'for  themselves  and  their  constituents,  unanimously  voted  and 
^  elected  the  said  Mr  James  Cormack  to  be  trustee  6n  the  company 

<  and  individual  estates  of  the  bankrupts.' 

No  counter  motion  was  made  before  this  vote  was  come  to,  and 
no  objection  stated  to  the  eligibility  of  Cormack,  or  to  the  votes  of 
the  creditors  who  supported  him ;  but  after  his  election,  and  with 
the  view  of  electing  a  separate  trustee  on  the  individual  estate  of 
John  Workman,  the  minutes  bear,  that '  Mr  Brown  moved  that  Mr 
Alexander  Campbell,  residing  in  Primrose  Street,  Leith  Links,  be 
elected  trustee  on  the  individual  estate  of  John  Workman ;  which 
motion  was  seconded  by  the  said  Mr  Muir.*  No  vote,  however, 
was  taken  on  this  motion ;  but  Brown  and  Muir  <  declared  Mr 
Alexander  Campbell  to  be  duly  elected  trustee  on  the  individual 
estate  ci  the  said  John  Workman,  with  all  the  powers  conferred 
by  the  statute;  and  Mr  Brown,  for  himself  and  for  those  voting 
with  him,  protested  against  all  tiie  votes  in  favour  of  the  said  Mr 
CormadE,  as  trustee  on  the  individual  estate  of  the  said  John 
Workman,'  for  reasons  to  be  afiterwatds  stated,  and  took  instru* 
mentB  in  the  clerk's  hands.' 
Upon  advising  mutual  petitions  for  Cormack  and  Campbell  for 
eonfinnation  as  trustee,  the  Lord  Ordinary  on  the  Bills  appointed 
flmtnal  obfectkms  to  be  given  in  and  printed,  in  order  that  tiie  case 
m^t  be  reported. 

Campbell  objected  to  tiie  confirmation  of  Cormack  as  trustee  Campbeirs 
upon  the  individual  estate  of  John  Workman,  upon  the  ground,  Objections, 
that  aU  the  claims  in  Cormack's  fisnrour  were  applicable  to  the  com* 
pany  of  David  Harley  and  Company ;  and  that,  in  claiming  upon 
the  mdividnal  estates,  the  daimakits  wer^  under  the  bankrupt  sta< 
tntes,  bound  to  have  ^ut  a  value  upon  the  claims  against  the  com- 
pany's estate,  and  deducted  the  same ;  Nicol  n.  Christie,  30  June 
1827 ;  tiiat  not  having  done  so,  the  claims  in  question  could  not 
support  any  vote  in  relation  to  tlie  individual  estates,  and  thftt  the 
votes  carried  only  the  trusteeship  on  the  company  estates.  On  the 
other  hand,  he  contended,  tiiat  the  claims  in  his  favour  were  by  the 
individual  creditors  of  Workman,  and  £ramed  as  such ;  that  conse- 
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83  Mot.  1832.  quently  tliey  carried  the  trusteeship  on  the  individual  estate ;  and 
^^«^V^i^    that  separate  trusteeships  were,  in  the  particular  circumstances  of 
C^^l^'      the  case,  essentially  requisite,  as  conflicting  claims  might  and  pro- 
bably would  arise,  which  would  create  an  interest  on  the  part  of  the 
company  creditors  adverse  .to  the  interest  of  the  individual  creditors. 


Cormack*8 
Answen. 


Cormack  anstoered^— That  he  had  been  duly  elected  trustee  on 
the  sequestrated  estates  of  David  Harley  and  Company,  and  of  the 
individual  partners  of  that  company,  including  John  Workman ; 
that  there  was  here  but  one  act  of  sequestration,  whereby  the  Court 
had  sequestrated  the  estates  of  the  company,,  and  of  the  individual 
partners ;  and  that,  in  such  circumstances,  there  were  no  termini  ha- 
biles  for  electing  one  trustee  on  the  company  estates,  and  a  different 
trustee  on  the  estates  of  one  or  more  of  the  individual  partners ; 
that  the  creditors,  both  under  the  bankrupt  statute,  and  under  the 
particular  act  of  sequestration,  were  empowered  merely  to  elect  a 
trustee  or  trustees  in  succession,  but  not.  to  elect  two  or  more  trus- 
tees to  act  simultaneously  under  one  and  the  same  sequestration. 
As  to  the  objection,  tliat  the  creditors  who  had  voted  in  the  election 
of  Cormack  were  claimants  on  the  company  estate  only,  and  not  on 
the  individual  estate  of  John  Workman,  it  was  answered,  1st,  That 
this  was  not  true  in  point  of  iact,  inasmuch  as  Cormack  himself,  who 
had  been  the  sequestrating  creditor,  claimed  both  oir  the  company 
estates  and  on  the  estates  of  the  individual  partners;  and  his  claim 
exceeded  in  amount  the  aggregate  of  the  claims  of  the  two  creditors 
who  had  voted  for  Campbell  as  trustee  on  the  individual  estate  of 
John  Workman.  2dly,  That  it  was  a  mistake  to  suppose,  that  where  a 
company,  and  aH  the  individual  partners  of  that  company,  were  bank- 
rupt and  sequestrated,  it  was  incumbent  on  the  creditors  of  the 
company,  in  claiming  under  the  sequestration,  to  value  and  deduct 
the  security  of  the  individual  partners,  seeing  that  both  the  com- 
pany and  the  individual  partners  were  primarily  liable,  conjunctly 
and  severally,  for  the  company  debts. 

With  regard  to  the  allegation  that,  in  the  peculiar  circumstances 
of  this  case,  it  was  expedient  that  John  Workman's  estate  should 
be  wound  up  under  a  separate  trust-mani^ement  from  that. of  the 
estates  of  the  company,  and  of  the  other  creditors,  it  was  denied  ; 
and  it  was  farther  averred,  that  Campbell,  who  claimed  the  trustee-^ 
ship  on  John  Workman's  estate,  was  truly  the  nominee  of  two  cre^ 
ditors  on  that  estate,  who  had  a  material  interest  adverse  to  the  in- 
terests of  the  other  creditors  of  David  Harley  and  Company,  and 
of  the  individual  partners. 

Independently,  however,  of  these  answers  to  the  objections  in 
point  of  law,  it  was  contended  for  Cormack,  that,  in  point  of  fornix 
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Campbell  actually  had  not  been  elected.  From  the  minutes  of  the  23  Nov.  183^ 
meedng  for  election,  it  appeared  that  Cormack  had  been  put  in  no-  ^^^V^^ 
nination  for  the  office  of  trustee  on  the  sequestrated  estate  of  Da-  ^^™!1m^* 
vid  Harley  and  Company,  and  on  the  estates  of  the  individual  part- 
neis  of  that  company ;  that  no  other  person  had  been  put  in  nomi- 
nation ;  and  that  the  creditors  present,  (with  the  exception  of  two, 
who  were  claimants  on  Mr  Workman's  individual  estate,  and  not 
on  the  company  estates,)  had  elected  him  unanimously.  No  doubt 
it  appeared  from  the  same  minutes,  that  after  Cormack's  election 
ms  over,  one  of  the  two  creditors,  claiming  on  Workman's  estate 
only,  had  proposed  that  Campbell  should  be  elected  trustee,  not  on 
the  company  estates,  but  on  the  individual  estate  of  John  Work- 
man ;  and  that  this  motion  was  seconded  by  the  other  creditor,  also 
Aiming  on  Workman's  estate  only.  But  the  minutes  did  not  set 
forth  that  any  vote  had  been  taken  on  this  motion ;  and,  at  any  rate, 
it  was  contended  for  Cormack,  that  it  was  too  late,  after  he  had 
been  elected  trustee  both  on  the  company  estates  and  on  the  es- 
tates of  all  the  individual  partners,  and  when  the  election  was  thus, 
in  effect,  concluded  without  opposition,  or  an  adverse  nomination, 
to  make  a  modon,  which,  if  carried,  must  have  had  the  effect  of 
stultifying  the  immediately  preceding  vote  of  the  meeting. 

Campbell  replied — That  the  two  creditors  who  proposed  him  as  Campbeirt 
trustee  on  the  sequestrated  estate  of  John  Workman  not  being  ^P^^*- 
claimants  on  the  company  estate,  had  no  tide  to  interfere  in  the 
elecdon  of  the  trustee  on  that  estate,  whereas  the  other  creditors, 
not  being  daimantB  on  the  individual  estate  of  John  Workman,  had 
no  right  to  nominate  a  trustee  on  that  estate,  the  mere  circumstance 
of  Workman  being  an  individual  partner  of  the  company  not  be- 
ing sufficient  to  warrant  the  company  creditors  in  nominating  a 
trustee  on  his  individual  estate. 

At  the  advising,  the  Lord  President^  after  reading  the  mihutes  of  Opinion  of 
the  meedng  of  die  creditors,  observed,,  that  they  appeared  to  him 
to  be  decisive  in  favour  of  Cormack ;  and  that  supposing  it  compe- 
tent and  proper,  (as  in  many  cases  it  might  be,)  to  appoint  a  sepa- 
rate trustee  on  die  estates  of  an  individual  partner  of  a  company,  the 
proper  steps  for  this  purpose  had  not  been  taken  at  the  meeting  for 
election. 

Xjord  Bcdgray. — This  is  a  sequestration  of  the  company  and  in- 
diTidual  partners. by  one  act  of  sequestration,  and  the  sequestration 
18  awarded  without  objection.  Then  die  creditors  are  appointed 
to  meet  to  name  an  interim  £etctor,  and  one  factor  for  all  the  estates 
18  named.    Then  they  meet  to  elect  a  trustee,  and  it  does  not  ap- 
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83  Not.  1832.  pear  from  the  minutes  that  any  thing  was  said  previous  to  the  vote 
being  taken.  Cormack  is  proposed  as  trustee,  both  on  the  com- 
pany estates,  and  on  the  estates  of  the  individual  partners.  Heiqp- 
pears  to  have  been  unanimously  elected ;  and  he  is  accordingly  de- 
clared trustee.  But  then,  after  all  is  over,  up  gets  one  of  the  two 
creditors  on  Workman's  individual  estate  and  says,  we  want  to 
have  a  trustee  on  his  individual  estate  different  from  the  trustee 
on  the  company  estate,  and  on  the  estates  of  the  other  partners. 
Perhaps  there  may  have  been  good  reasons  for  this ;  but  these  cre- 
ditors have  not  taken  the  right  way  of  attaining  this  object  The 
way  was  to  have  proposed  separate  trusteeships  before  the  vote  was 
taken,  or  they  should  have  applied  to  the  Court,  stating  the  circum- 
stances. As  to  the  valuing  of  the  securities,  the  case  referred  to 
by  Campbell,  (Nicol  v.  Christie,  30  June  1827,)  was  a  case  where 
the  company  had  not  been  sequestrated.  Here  the  company  and  the 
individual  partners  are  all  sequestrated ;  and  there  is  no  occasion,  in 
such  circumstances,  to  value  the  securities  of  any  of  the  obligants, 
all  of  whom  are  bound  primarily  to  the  creditors. 

Lard  Gillies  thought  the  minutes  of  the  meeting  were  quite  ded- 
sive.  It  was  not  there  said  that  Campbell's  nomination  was  ever 
put  to  the  vote.  The  motion  was  merely  made  and  seconded,  but 
for  aught  that  appears,  not  disposed  of;  and  the  minutes  did  not  bear 
tiiat  he  was  elected  trustee,  even  on  tiie  individual  estate  of  John 
Workman,  while  such  an  election,  had  it  been  made,  would  have 
amounted  to  a  contradictor  pro  tanto  of  the  vote  or  resolution, 
whereby  the  meeting  had  nominated  Cormack  trustee  on  the  es- 
tates both  of  the  company  and  of  all  the  individual  partners. 

Lord  Om^>.-«-There  seem  to  be  strong  reasons  stated  here 
why  there  should  be  one  trustee  on  tiie  company  estates,  and  a 
different  trustee  on  Workman's  individual  estate ;  but  the  parties 
have  not  taken  the  right  course.  They  ought  to  have  proposed' the 
separate  trusteeships  before  the  vote  was  taken,  or,  if  necessary,  they 
ought  to  have  applied  to  the  Court. 

Judgment.        The  Courty  therefore,  confirmed  Cormack  as  trustee  on  both  estates. 


For  Campbell,  Mmdmad.         Bnwn  4*  ShAel^  W.  S.  Agents.         Por' Cormack,  J. 
A.  Murrtaf^  Cunmghamt^  Wm.  BdL       A.  Kaaeify,  W.  S.  Agent.      B.  Oeriu 

C. 
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SECOND  DIVISION. 
No.  XYI.  23  Ncvember  1832. 

JANET  KYLE  and  Her  Trustees 

agairut 
WILLIAM  ALLAN,  ADAM  WHITE  and  Others. 

Minor. — Homologation. — A  minar^  uritkin  a  few  months  of  ma* 
jorUfy  having  granted^  for  onerous  causes^  a  discharge  of  certain 
dooms  (of  a  very  doubtfid  description)  which  she  had  upon  part  of 
an  heritable  estate  belonging  to  her  brother y  fir  the  purpose  of  en^ 
ablbyf  Ae  trusteesy  to  wham  he  had  conveyed  ity  to  sell  the  property y 
and  hamng  some  years  qfterwardsy  when  she  had  attained  majorityy 
granted  a  discharge  to  the  trusteesy  who  had  in  the  meantime  sold  the 
property  for  their  intromissions^^-^fiundy  thaty  in  the  circumstances 
of  the  casoy  Ae  was  barred  from  afterwards  reducing  the  former  dis^' 
Aargcj  an  die  head  of  minority  and  lesion* 

Janet  or  Jessie  Ktle  had  a  claim  to  the  property  of  about  forty- 
seven  acres  of  the  lands  of  Fens,  which  belonged  to  her  brother 
Thomas.  The  daim  vnm  of  very  disputable  validity,  and  could  only 
have  been  rendered  effectual  by  success  in  a  law-suit,  in  which  very 
plausible  defences  might  have  been  stated  against  her  demand. 
Thomas  Kyle,  in  the  mean  time,  was  infeft  in  the  whole  property, 
and  found  it  convenient  to  convey  it,  together  with  the  rest  of  his 
estate,  to  the  late  Mr  Allan  of  Glen  and  his  son,  as  trustees  for 
himself  and  his  creditors,  for  the  purpose  of  being  sold.  The  estate 
was  accordingly  sold  by  the  trustees  in  1811,  to  the  other  defender, 
Mr  White,  for  L.15,000. 

On  the  20  April  1811,  Thomas  Kyle,  and  his  sister,  the  pur- 
suer, (the  latter  being  then  between  twenty  and  twenty-one  years 
of  age,)  with  a  view  apparently  of  removing  any  questions  which 
might  be  raised  as  to  the  right  of  Thomas  to  dispose  of  the  lands, 
and  also  to  give  his  sister  a  large  daim  as  a  creditor  against  his  es- 
tate, exchanged  the  following  missives  :   ^  Fens,  April  20.  1811. 

*  My  Dear  Sister,  I  hereby  bind  and  oblige  myself  to  pay  you, 
'  for  givmg  up  your  right  to  the  East  Haugh  land,  left  you  by  my 

*  late  friend  David  Kyle  of  Hiltonhall,  the  sum  of  Two  thousand 
'  pounds  sterling ;  and  if  you  require  me  to  give  you  a  bond  for  said 
'  sum,  I  will  do  it  either  over  the  land  of  Hiltonhill,  or  the  estate  of 
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23  Nov.  1832.  c  Yitth ;  and  bind  myself  to  allow  you  five  per  cent  till  you  are 

*  paid  in  fiilL     I  am,'  &c. 
TVu8t^  V,  Ai-  Signed        «  Thomas  Kyle.' 

Ian,  White  and      Addressed,  *  To  Miss  Kyle,  Fens: 

Others. 

<  Fens,  April  ^0,  1811. — Dear  Brother,  Although  you  have 

<  this  day  given  me  your  letter,  binding  yourself  to  pay  me  Two 

<  thousand  pounds  sterling,  I,  on  the- other  band,  oblige  myself  to 
'  return  the  equal  half  of  the  two  thousand  pounds  sterling,  or  what- 

<  ever  sum  I  receive  of  said  sum,  and  will  hot  take  any  advantage 

<  of  the  letter  but  for  one  half  of  the  sum.     This  I  declare  to  be 
^  binding.     I  am.  Dear  Brother^  your  affect  sister, 

(Signed)         <  JesIsie  Ktle.* 
Addressed,  *  To  Mr  Thomas  KyU,  FemJ 

More  than  two  years  afterwards,  viz.  in  October  1813,  the  pur- 
suer, being  then  twenty-three  years  of  age,  granted  a  regrular  dis- 
charge, along  with  her  father,  to  the  Messrs  Allan  as  trustees,  de- 
claring that  they  were  fully  satisfied  with  their  conduct  and  manage- 
ment as  trustees,  and  that  whatever  claims  they  might  still  have 
against  the  trust-funds,  they  had  none  against  them  as  trustees  or 
otherwise.  The  Messrs  Allans,  at  this  time,  denuded  of  the  trust 
to  other  persons ;  and  some  time  thereafter,  viz.  on  the  4  Novem- 
ber 1814,  the  pursuer  transmitted  her  brother's  letter  to  her  of 
20  April  1811  to  the  new  trustee,  in  order  that  it  might  be  opera- 
ted on  as  a  voucher  in  her  fetvour  of  a  debt  against  her  brother's 
estate. 

Some  years  afterwards,  Janet  Kyle  raised  an  action  of  reduction 
of  the  sale  of  Fens,  in  so  far  as  her  forty-seven  acres  were  included 
in  it,  against  the  purchaser ;  and  being  met  by  this  transaction  with 
her  brother,  of  date  20  April  1811,  she  afterwards  brought  into 
Court  the  present  action,,  in  which  she  sought  to  reduce  these  two 
letters,  on  the  ground  of  minority  and  lesion.  In  this  action  she 
called  her  brother  as  a  defender  along  with  Mr  Allan  and  Mr 
White,  but  she  did  not  take  decree  against  him,  although  he  made 
no  appearance ;  and  a  letter  was  produced  from  him  to  Mr  White, 
dated  in  October  1831,  during  the  dependence  of  the  action,  which 
gave  the  whole  case  very  much  the  appearance  of  a  conspiracy  be- 
tween him  and  the  pursuer  to  extort  money  from  the  other  de- 
fenders. 

Defenders*  Messrs  Allan  and  White  pleaded — That  the  discharge  in  Octo- 

^"'  ber  1813,  and  the  use  made  of  Thomas  Kyle's  letter  in  1814,  after 

the  pursuer  was  of  age,  were  acts  of  homologation,  which  prevented 
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haftomimbSng  on  the  redaction  of  the  transaction  in  I8II9  on  23  Not.  183^ 
lk$  kad  of  minority.  ^^V^^ 

^     .  KyUftod 

Trustees  v.  Al* 

The  pursuer  cpuwered — That  in  order  to  make  the  discharge  in  Ud>  White  and 
1813  effectual  as  an  act  of  homolc^^on  of  the  transaction  in  181 19       ^"' 
it  would  be  necessary  to  show^  that,  at  the  time  of  granting  it,,  she  Punuen' 
VBS  fiilly  cognisant  of  the  fall  nature  of  her  rights  and  claim  as  it 
itood  previous  to  1811. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note :  <  The  Lord  Ordinary  having  heard  parties'  procurators,  and 

*  diereafter  considered  the  closed  record  and  whole  process,  repeb 

*  aU  the  reasons  of  reduction,  except  the  want  of  stamping  of  the 
'writings  dated  the  20th  of  April  1811,  and  appoints  the  cause  to 
'  be  enrolled,  that  it  may  be  fieuther  proceeded  in.' 

Nott. — <  The  agreement,  20  April  1811,  is  said  to  have  been 

*  granted  by  the  pursuer  while  she  was  a  few  months  short  of  full 
^  age.  But  it  is  not  averred  that  she  was  non  compos,  or  subject 
'  to  mental  incapacity  of  any  kind ;  and  therefore  she,  at  that  i^e, 

<  having  written  over  with  her  own  hand  the  counter-obligation, 
^  most  have  known  and  understood  the  nature  of  the  agreement  in- 
'  to  which  she  had  entered,  and  that  her  claim  to  a  portion  of  land 

*  was  thereby  converted  into  a  claim  for  a  sum  of  money.     The 

*  agreement,  on  the  face  of  it,  seems  intended  to  defraud  the  credi-< 
'  tors  of  Thomas  Kyle,  by  giving  her  a  claim  on  his  estate  for 
'  L.2000,  while  she  agreed  to  pay  back  to  him  the  half  of  what  she 

*  was  to  draw  by  that  claim.  Her  writing  out  her  part  of  tiiat 
'  agreement, — when  past  twenty  years  of  age,^ — ^affords  no  great  ap- 

*  pearance  of  simplicity.     But^  at  any  rate,  there-is  no  averment  of 

<  mental  incapacity,  but  only  of  minority.  Now,  supposing  she  had 
'  been  grossly  lesed  by  this,  and  had  right  to  reduce  it  on  the  ground 
'  of  minority  and  lesion,  does  she,  after  coming  of  full  age,  act  in 

*  such  a  manner  us  to  preserve  that  right,  or  the  reverse?  It  ap- 

*  pears  to  the  Lord  Ordinary  that,  there  being  no  averment  of  men- 
'  tal  incapacity  on  her  part,  she  acted  in  such  a  manner  as  to  bar 
( any  chaJlenge  on  that  ground ;  for,  independently  of  all  that  ap- 
'  pears  against  her,  rebus  et  factis,  in  the  admissions  contained  in 
'the  record,  particularly  the  total  absence  of  the  slightest  indica- 

*  tion  of  any  complaint  on  her  part  against  what  she  agreed  to  in 

*  1811,  or  of  any  attempt  to  vindicate  her  right  to  the  land  for  so 

<  many  years,  and  while  so  much  was  doing  about  that  land, — she, 

*  after  she  was  of  full  age,  granted  the  probative  writing  9  October 

*  1813,  and  wrote  with  her  own  hand  the  letter  4  November  1814. 

*  Tbese,  or  either  of  them,  standing  probative  and  operative  against 
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her,  it  seems  impossible  she  can  pretend  to  reduce  the  agreement 
1811  on  the  ground  of  minority  and  lesion.  Nor  does  the  Lord 
Ordinary  see  how  tliey  are  to  be  got  rid  of.  As  to  the,/&^, 
she  does  not  aver  mental  incapacity.  And  then,  what  do  her 
averments  come  to  ?  Just  that  she  signed  it  without  knowing  its 
contents.  But  if  a  party,  who  is  of  sound  mind,  and  capable  of 
managing  her  own  affairs, — who  can  hear  and  ^e,  read  and  write^ 
— admits  that  she  signed  a  probative  instrument,  a  plea  of  this 
sort  is  of  no  relevancy.  As  to  the  second^  it  being  holog^ph  of 
herself,  she  must  have  known  the  contents  of  it ;  and  as  she  could 
not  have  forgotten  the  agreement  1811,  she  must  have  understood 
that  it  referred  to  that  agreement.  What  then  do  her  averments 
as  to  this  letter  come  to  ?  Really  to  nothing  but  to  ihis^  diat  her 
brother  prevailed  on  her  to  write  it.  But  is  that  relevant  in  the 
mouth  of  a  woman  of  sound  mind,  and  twenty-four  years  of  age  ? 
In  these  circumstances  the  Lord  Ordinary  does  not  see  any  ground 
stated  on  which  a  verdict  in  her  favour  could  be  obtained  con- 
sistently with  law ;  and  therefore  he  cannot  send  the  case  to  the 
Jury  Roll,  but  holds  himself  bound  to  assoilzie* 
^  As  to  the  objection  of  want  of  stamping,  the  only  on^  of  the 
writings  referred  to,  to  which  this  seems  applicable,  is  the  writing 
1811,  the  other  being  only  used  as  evidence  of  homologatioti. 
And  ad  to  the  writing  1811,  it  appears  to  be  stampable,  and  there- 
fore not  reducible  from  want  of  stamp,  unless  the  defenders  refuse 
to  stamp  it' 


Judgment. 

Opinion  of 
Court. 


The  pursuer  reclaimed^  but  the  Court  unanimously  adhered. 

The  Lord  Jugtice'(3erk.^l  never  saw  a  case  in  which  I  have 
been  led  to  form  a  more  clear  opinion.  It  has  certainly  every  ap- 
pearance of  a  conspiracy  between  the  pursuer  and  her  brother  to 
extort  terms  from  the  purchaser.  We  must,  nevertheless,  proceed 
in  it  according  to  the  rules  of  law;  and  as  to  these  I  am  quite  clear 
that  the  interlocutor  of  the  Lord  Ordinary  is  well  founded,  and  that 
both  the  defenders  fall  to  be  assoilzied. 

The  other  Judges  concurred. 


Lord  Ordinary,  Maehame^         Act  Shane  and  A,  MaenaU.  Alt.  For  Mr  Allan, 

Dean  of  Fat,  (Hope.)  For  Mr  White,  P.  Eobertson  and  D,  MaamtL 

Wm.  Allan,  John  Thorbum  and  Robert  White,  Agents.        F,  Clerk. 

u. 
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SECOND  DIVISION. 

No.  XVII.  23  November  1832. 

PATRONS  OF  COWAN'S  HOSPITAL 

ijtgainst 
ROBERTSON  and  Oihers. 

Cautioner. — Ccadumars  for  the  faithful  administration  and  intro- 
murions  of  a  factor  of  a  public  hospital  were  not  liberated  from 
Aeir  oNiffotionj  although  the  constituents  had  occasionally  authorised 
the  factor  to  raise  money^  by  discounting  billsy  to  meet  the  ordinary 
expenditwre  of  the  hospital^  in  anticipation  of  the  current  rents,  and 
also  for  outlays  on  the  estate,  which,  in  die  ordinary  case,  should  be 
paid  out  of  the  current  rents  in  hand, 

« 

In  October  18259  John  Anderson,  one  of  the  defenders,  was  ap- 
pointed master  or  factor  of  Cowan's  Hospital  in  Stirling,  under  the 
authority  of  the  patrons,  the  Magistrates  of  the  bui^h ;  and  Ro- 
bertson and  Carmichael,  the  other  defenders,  joined  with  him  in  a 
bond  to  the  Magistrates,  as  cautioners  for  his  faithful  discharge  of 
tke  office,  for  his  doing  doe  diligence  for  the  recovery  of  arrears, 
and  for  rendering  a  faithful  and  true  account,  both  for  bygone  rents, 
and  f(Mr  all  his  intromissions  with  the  rents  and  revenues,  ^  until  his 
^  account  should  be  made  up  and  presented  to  the  said  patrons.' 
The  appointment  of  a  factor  was  annual ;  and  the  bond  of  caution- 
Tj  was  accordingly  to  last  only  for  one  year,  .till  Michaelmas  1826. 
But  it  was  then  renewed  along  with  the  appointment  of  Mr  Ander- 
son as  factor,  without  any  examination  of  his  accounts,  for  another 
year,  till  Michaelmas  1827. 

Mr  Anderson's  accounts  for  the  administration  of  these  two  years 
were  not  finally  rendered  and  examined  till  October  1828^  when  a 
balance  appeared  against  him,  as  at  the  end  of  his  factory  in  Oc- 
tober 1827,  of  L.4i0 :  14 :  4;  for  which  sum,  Mr  Anderson  being 
now  insolvent,  the  patrons  raised  the  present  action  on  their  bond 
against  his  cautioners. 

The  cautioners  objected,  to  their  liability  under  the  bond  upon 
nrioQs  grounds.  First,  Because  the  patrons  had  suffered  the  be- 
tor  to  keep  a  grocer's  store,  in  which  he  dealt  with  the  pensioners, 
and  ran  accounts  with  them  on  the  credit  of  their  pensions,  which 
the  cautioners  called  encouraging  a  system  of  truck.    Secondly,  Be- 

VOL,  VIII.  £ 
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23  Nov.  1832..  cause  tbey  had  allowed  the  factor,  by  entries  in  their  minutes,  oc- 
^^<^V^^    casionally  to  raise  money,  by  discounting  bills  at  the  bank,  on  the 
Cowan'a**Hos    ^^^^^  ^^  ^^^  hospital,  to  take  up  other  bills  outstanding  against  it, 
pitalv.  Robert,  and  to  repay  advances  made  to  the  weekly  and  quarterly  pension- 
son  and  othm.  ^^  j^  ajyance  of  the  current  rents.     Thirdly,  Because  they  had 
allowed  him,  in  a  similar  manner,  to  raise  money  by  bonds,  to  pay 
off  other  bonds  and  debts  of  the  hospital,  and  to  make  outlays  for 
buildings  and  other  permanent  improvements  on  their  estates  :  It 
being  proved,  by  examination  of  the  accounts,  that  all  these  mo- 
ney transactions  were  regularly  accounted  for,  and  made  no  diffe* 
rence,  by  being  subtracted  from  both  sides,  on  the  amount  of  the 
balance  due  by  Anderson  on  his  intromissions  with  the  current 
rents.     Fourthly,  Because  they  had  not  examined  his  accounts,  and 
brought  out  the  balance  against  him  at  the  end  of  the  first  year  of 
his  factory,  so  as  to  put  the  cautioners  on  their  guard  before  they 
renewed  their  obligation  for  another  term.    AxiA^Jifthly^  On  account 
of  the  delay  which  had  taken  place  in  examining  the  accounts  from 
October  1827  to  October  182a 


Opinion  of 
Court. 


The  Judges  were  unanimously  of  opinion,  that,  in  the  dreum- 
stances  of  the  case,  there  was  nothing  in  any  of  the  grounds  plead- 
ed that  could  relieve  the  cautioners  of  their  obligation. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  :  <  The 
Lord  Ordinary  having  considered  the  revised  cases  for  the  parties, 
and  advised  the  cause,  repels  the  defences,  and  decerns  against 
the  defenders  for  four  hundred  and  ten  pounds  fourteen  shillings 
and  fourpence  eleven-twelfths,  with  interest  from  the  term  of 
Michaelmas  Eighteen  hundred  and  twenty-seven ;  finds  expenses 
due,  allows  an  account  thereof  to  be  given  in,  and  remits  the  same 
to  the  auditor  to  be  taxed,  and  to  report' 

Note. — <  It  does  not  appear  to  the  Lord  Ordinary,  that,  consist- 
ently with  our  form  of  process,  it  is  possible  to  take  into  view  any 
statements  not  mentioned  on  the  record.  Even  if  this  were  con- 
sented to  by  the  parties,  there  would  be  difficulty  in  doing  so ; 
but  there  is  none  where  there  is  no  such  consent ;  and  there  is 
the  less  regret  for  enforcing  this  necessary  rule  of  law  in  the  pre- 
sent instance,  as  it  i4;>pears  that  the  circumstance  about  the  fish- 
ings was  known  and  explained  at  the  meeting  of  Anderson's  cre- 
ditors. 

<  The  Lord  Ordinary  does  not  see  any  room  for  applying  to  this 
case  the  principles  which  have  in  some  cases  prevented  the  en- 
forcing of  bonds  of  cautionry.  lie  sees  nothing  in  the  circum- 
stance of  the  pursuers  (pensioners)  purchasing  their  groceries  from 
the  factor;  nor  in  his  being  authorised  to  raise  money  by  bills  till 
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the  rents  oome  round ;  nor  that  one  bill  was  at  the  termination  of  23  Nov.  1B3S: 
the  said  bond  lying  over  dishonoured,  as  it  was  duly  retired  soon    ""^^V"^ 
after;  nor  that  his  books  were  not  very  regularly  kept,  as  none  of  q^^^^  Ho«. 
die  accountants  have  reported  any  difficulty  arising  from  this  cause ;  pital  v.  Robert- 
Boria  not  having  sooner  called  him  to  account,  considering  that  '°°^ 
his  appointment  continued  only  for  two  years. 
<  The  last  point  is  that  on  which  the  Lord  Ordinary  has  fett  most 
tlifficulty.    His  office  ceased  in  November  1827  :  he  makes  con-* 
aiderable  payments  to  the  Magistrates  for  fishings  after  this  period, 
and  his  accounts  are  examined  by  the  Patrons  of  Cowan's  Hospi- 
tal ooly  in  October  1828,  immediately  on  the  eve  of  his  bank^ 
niptcy.    But  some  time  would  necessarily  elapse  before  his  ac- 
counts could  be  rendered.     This,  indeed^  is  taken  for  granted  in* 
the  bond  itself.     Besides,  the  pursuers  state,  and  it  is  not  denied, 
Dcr  likely  to  be  untrue,  that  they  repeatedly  made  demands  for 
his  accounts,  that  he  constantly  a^ured  them  there  was  no  balance 
dae  by  him,  which  would  naturally  throw  them  more  oiF  their 
guard*    Farther,  as  to  this  matter  of  rendering  accounts,  it  seemsi 
scarcely  possible  to  hold  that  nothing  is  incumbent  on  the  can-' 
tioner  himself.     He  is  entitled  to  see  that  the  party  for  whom  he 
\b  cautioner  does  his  duty  in  this  respect ;  and  to  this  extent  he 
fleems  bound,  at  least,  to  share  with  the  other  party  the  trouble  of 
attending  to  his  own  interest.     It  is  in  those  particulars  chiefly, 
vhere  he  has  not  the  same  means  of  information  as  the  other  party, 
and  where  this  party  ought  to  supply  that  information  to  him,  that 
this  party  has  been  held  not  entitled  to  operate  on  his  bond,  where 
diere  has  been  any  failure  on  his  part  as  to  such  particulars. 
'  As  to  the  defences  on  which  the  cautioners  mainly  rely,  the 
Lord  Ordinary  entertains  no  doubt     By  the  bond  they  became 
bound  that  Anderson  *  should  truly  and  faithfully  exercise  the 
'  foresaid  office  of  factor  on  the  foresaid  hospital.'     And  as  it  was 
customary  to  meet  the  weekly  payments  to  the  pensioners  and 
other  current  expenses  by  raising  money  by  discounting  bills  till 
the  half-yearly  rents  became  payable,  it  does  not  seem  a  sound 
plea  that  all  payments  are  to  be  charged  against  the  rents,  and  that 
the  money  raised  by  discount,  though  paid  away  for  the  purposes 
of  the  hospital,  are  not  to  be  taken^into  view.     On  the  contrary, 
the  Lord  Ordinary  is  of  opinion,  that  when  the  factor  was  autho- 
rised to  discount  a  bill  when  he  was  in  advance  for  the  hospital, 
that  he  must  be  held  to  have  discharged  the  debt  then  due  to  him- 
self out  of  the  money  so  received  from  the  bank,  just  as  if  he  had 
received  it  directly  from  his  employers.     And  further,  that  al- 
though outlays  on  building  form-offices  and  repairs  should  in  the 
ordinary  case  be  advanced  by  the  factor  out  of  the  rents,  yet  mo* 
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Patrons  of 
Cowan's  Hos- 
pital 9.  Robert- 
■Mr  and  CMiersi 


ney  may  either  be  given  or  raised  by  discount  for  that  porpese,  if 
there  be  other  claims  to  exhaost  the  rents,  and  the  &etor  and  his 
cautioner  must  be  liable  for  the  due  application  of  die  money  so 
raised.  Thus  it  appears,  that,  at  31  December  18S^,  the  factor 
was  in  adviuice  L.  164  :  1  :  1|§ ;  but,  of  that  date,  he  obtained 
authority  to  dbcount  a  bill  for  L.  500,  on  the  narratLve  that  the 
patrons  understood  he  was  short  of  funds  to  carry  on  ihe  expendi- 
ture of  the  hospital,  until  the  Candlemas  rents  came  in.  He  dis- 
counted, this  bill  accordingly ;  and  the  patrons  are  entitled  to  hold, 
not  only  that  the  L.164  was  discharged  by  it,  but  also  all  the  pay- 
ments till  the  ClBtndlemas  rents  came  in ;  and  for  these  rents  ac- 
cordingly then  paid,  a  discharge  must  be  found — not  in  the  pre- 
rious  payments,  but  in  subsequent  ones.  In  like  manner,  by  a 
minute,  11  August  1826,  he  is  authorised  to  dbcount  a  bill  for 
L.800,  to  take  up  another  bill  of  L.  300,  and  to  meet  *  demands 
^  upon  the  hospital  chiefly  from  the  expense  of  the  fsurm-steadings 
^  BOW  in  progress.'  The  latter  payments  seem  as  legitimate  ar- 
ticles of  discharge  for  the  sum  raised  by  discount  as  the  bill  for 
1^800.  This  was  the  view  of  the  case  originally  pleaded,  and  the 
remit  was  liiade  to  the  accountant  to  ascertain  the  effect  of  it.  The 
report  did  not  fiilly  meet  the  object  of  the  remit — probably  from 
some  inaccuracy,  by  the  Lord  Ordinary,  in  the  expression  of  the 
terms  of  the  remit.  But  the  statement  in  the  case  for  the  pur- 
suers, which  seems  fully  warranted  by  the  accounts  in  process, 
renders  it  unnecessary  to  put  the  parties  to  the  expense  of  a  se- 
cond remit 

*  The  bond  covers  the  payment  of  anticipated  rent  actually  re- 
ceived. 

*  As  to  the  small  sum  of  unrecovered  arrears,  L.  4  :  17  :  5,  the 
obligation  to  do  diligence  is  clear,  and  no  good  defence  is  stated 
for  not  doing  it.' 


Judgmenti 


The  defenders  reclaimed^  but  the  Court  unanimously  refused  the 
note. 


Lord  Ordinary,  Medicffn.  Act  Ktay  «tod  A,  Duadop. 

Shaw*-       John  Paton  and  John  CampbeUf  Agents* 


Alt  Dtan  iff  Foe*  and 
r.  Clerk. 
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FIRST  DIVISION. 

No.  XVIII.  27  November  1832. 

Mrs  JANET  BROWN,— Petitioner. 

Factor  loco  tutoris.  —  Mrs  Brown  having  presented  a  peti- 
tioo  for  the  appointment  of  a  factor  loco  tutoris  to  her  childEen,^ 
containing  a  prayer  that  the  Court  would  grant  power  to  the  foe-* 
Cor  to  be  appointed  to  make  up  titles  in  favour  of  the  petitioiier's 
am,  as  Jieir  of  his  &ther,  tlie  Court  refused  to  grant  any  special 
power  under  this  application,  leaving  it  to  the  factor,  to  presenta 
petition  in  his  own  name  for  that  purpose,  if  he  should  £nd  it  lie- 


For  Petidonert  Nuwet.         CampbeU  jr  Macdoual,  Agents.        j^,  Ckrk. 

T. 

Asimilar  judgment,  was  given  on  the  application  of  Mrs  Mary 
Dyoe  or  Mathewson,  for  the  appointment  of  a  curator  bonis,  with 
special  powers. 

For  Petitioner,  Cunmgkame.         Grieg  ^  Minion^  W.  S.  Agents.        B.  Clerk. 


FIRST  DIVISION. 
No.  XIX.  27  Nov&nber  1882. 

THE  MAGISTRATES  OF  DYSART 

agoMMst 
THE  EARL  OF  ROSSLYN. 

Tailzie. — The  Magistrates  of  a  burgh,  having  a  servitude  ever 
moer,  part  of  an  entailed  estate,  cmd  a  eubmissian  having  been  eutt 
ed  into,  in  which  it  was  decided,  that  the  Magistrates  were  to  gei 
small  portion  of  the  moor  in  property,  and  renounce  their  right  oj 
vitude  over  the  remsdnderf  and  this  having  been  acted  upon  for  more 
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27  Not.  1832.  than  forty  years^— founds  that  the  transaction  being  beneficial  to  the 

M  ^raiM  f  estate,  was  not  a  contravention  of  the  prohibitions  of  the  entail  against 

Dysart  v.  The  selling^  Sfc,  and  that  therefore  the  heir  of  entail  teas  bound  to  grant 

Earl  of  Rosa-  ^  charter  in  terms  of  the  decreet^arbitral, 

Th£  Magistrates  and  Town-Council  of  the  burgh  of  Dysart  had  a 
servitude  over  an  extensive  moor  then  belonging  to  Lord  St  Clair, 
proprietor  of  the  estate  of  Dysart.  In  1694,  a  contract  and  agree- 
ment was  entered  into,  by  which  one-half  of  the  moor  was  declared 
free  from  the  servitude,  which  was  restricted  to  the  remaining  half; 
and  in  return  for  which  restriction,  Lord  St  Clair  gave  to  the  burgh 
sixty  acres  of  that  remaining  half  in  absolute  property.  At  the 
time  this  agreement  was  entered  into  the  estate  was  held  upon  fee- 
simple  titles.  A  regular  feu-disposition  of  these  sixty  aeres  was 
granted,  in  1728,  by  General  St  Clair,  who  had  succeeded  his&ther, 
Lord  St  Clair,  in  the  estate  of  Dysart. 

In  1753,  General  St  Clair,  by  procuratory  of  resignation  and 
deed  of  tailzie,  took  a  renewal  of  the  investitures  of  the  estate  in 
&vour  of  himself  and  the  heirs  whatsoever  of  his  body,  and  fmling 
them,  of  a  certain  order  of  heirs  therein  specially  mentioned.  The 
deed  contained  all  the  usual  clauses  of  a  strict  entail,  and  contained 
an  express  prohibition  against  selling  or  disponing  the  lands,  or  any 
part  of  them*  The  prohibitions  were  guarded  by  irritant  and  reso* 
tive  clauses. 

General  St  Clair  died  in  1 762,  and  was  succeeded  by  his  ne- 
phew. Colonel  James  St  Clair,  who,  seeing  how  much  the  estate  had 
been  benefited  by  the  transaction  entered  into  with  the  burgh  as 
to  the  restriction  of  the  servitude  over  the  moor,  wished  to  get  the 
servitude  removed  altogether. 

With  this  view,  he,  in  1770,  entered  into  a  submission  with  the 
Magistrates  of  the  burgh  ;  and,  in  1771,  it  was  decided  by  a  de- 
cree t-arbitral,  pronounced  by  the  arbiters,  that  forty-six  acres  of  that 
part  of  the  moor,  which,  in  terms  of  the  previous  contract,  still  re- 
mained affected  with  the  servitude,  should  be  conveyed  to  the  Ma- 
gistrates, Town-Council  and  Community  of  the  burgh  of  Dysart,  in 
absolute  property  in  all  time  coming,  in  lieu  and  place  of  every  right 
of  servitude  they  had  or  could  claim  over  the  moor ;  Colonel  James 
St  Clair  being  bound  to  grant  a  feu-charter  of  the  forty-six  acres, 
and  the  Magistrates  to  grant  a  discharge  and  renunciation  of  all  the 
claims  hitherto  competent  to  them. 

Both  parties  immediately  proceeded  to  possess  under  this  decree. 
But  no  feu-charter  haying  been  granted  of  the  forty-six  acres  by 
"Colonel  St  Clair  during  his  life,  application  for  such  charter  was 
made  to  Lord  Rosslyn,  who  succeeded  to  the  estate ;  but  his  Lord- 
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ship  doubdng  whether  the  transaction  was  not  in  contravention  ofJ^T  Not,  i6St. 

the  entail,  the  present  action  was  brought  by  the  Magistrates  to  j^T^^^^'^  - 

compel  implement  Dysart  v.  The 

While  the  defender  admitted,  that  the  transaction  was  one  high-  K*"^*  ^f  Rom. 

IvQ 

)y  beneficial  to  the  estate,  and  that  he  was  very  willing  to  imple- 
ment it,  if  it  could  be  done  consistently  with  the  restrictions  and 
Ae  prohibitions  of  the  entail,  he  j)leaded — 

I.  TTiat  it  was  ultra  vires  of  Colonel  James  St  Clair,  even  with  Defender's 
a  view  to  the  advantage  of  the  entailed  estate,  to  enter  into  the 
contract  of  submission,  by  the  decree  following  on  which  he  was 
ordained  to  grant  to  the  Magistrates,  Town-Council  and  Commu- 
nity of  the  burgh  of  Dysart  a  feu-charter  of  a  portion  of  the  en- 
tailed estate,  very  greatly  exceeding  that  which  the  entail  per- 
mitted, in  certain  circumstances,  to  be  feued,  in  consideration  of 
their  relinquishment  of  certain  rights  of  servitude  competent  to 
them  over  another  part  of  the  property. 

IL  That  as  the  defender's  only  title  to  the  estate  of  Dysart  is  the 
entail,  he  would  incur  an.  irritancy  of  his  right  were  he  now,  in 
compliance  with  the  desire  of  the  pursuers,  to  grant  them  a  charter 
in  impiement  of  the  decreet-arbitral. 

AnMwered — The  transaction  was  carried  through  in  the  most  fair  Punuen* 
and  equitable  way,  and,  as  is  admitted,  was  of  advantage  to  the  es-  *^' 
tate.  The  burgh  got  no  more  than  a  iair  equivalent  for  their  right 
of  servitude*  It  would  be  singular,  if,  after  the  lapse  of  about  sixty 
yearS)  matters  should  be  thrown  loose,  and  the  moor  returned  to 
its  original  state  of  nature.  This  could  never  be  the  view  of  the 
entailer,  and  the  prohibitions  must  be  understood  in  the  sense  in 
which  they  must  have  been  intended  by  him.  The  division  of  a 
commonty,  when  fairly  made,  and  each  party  receives  a  iair  equi- 
valent, cannot  be  held  to  infer  such  an  alienation  as  can  fall  within 
Ae  prohibitory  clause  of  an  entail ;  and  the  transaction  in  this  case 
was  truly  the  same  as  a  division  of  a  commonty. 

The  Lord  Ordinary  reported  the  question  to  the  Court  on  cases. 

Lord  Balgrajf, — Interpreting  the  transaction  and  clause  of  the  Opinion  of 
entul  strictly,  this  ipay  no  doubt  be  considered  an  alienation.  But  ^^^ 
an  heir  of  entail  is  entitled  to  exercise  all  acts  of  ordinary  adminis- 
tration ;  and  although  he  cannot  do  any  thing  to  injure  the  estate, 
he  is  entitled  to  benefit  it.  There  can  be  no  doubt  that  this  trans* 
iction  was  not  only  a  wise  and  prudent  oqe,  but  highly  beneficial 
(0  the  estate.  It  was  entered  into  bona  fide ;  it  has  been  acted  up- 
on by  all  pardes  for  half  a  century ;  and  therefore  I  think,  in  the 
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27  Not.  1832.  drcumstances  of  the  case,  the  Coart  are  entitled  to  inteipone  their 

authority,  and  sanction  the  transaction, 
•  Dyurt  V.  The      J-^^d  President  and  Lord  Craigie  concurred. 

Earl  of  Ross-  Lord  GiUies. — I  think  it  was  quite  right  to  bring  this  action  to 
obtain  the  authority  of  the  Court,  but  I  concur  with  your  Lordships 
in  thinking  that  authority  should  be  given.  Although  this  trans- 
action might  be  strictly  interpreted  as  a  contravention  of  the  words, 
it  is  plainly  not  contrary  to  the  spirit,  of  the  entail ;  and  I  think 
an  act  must  be  contrary  both  to  the  terms  and  spirit  of  the  entail 
before  it  can  be  declared  a  contravention. 

Judgment.  The  Court  decerned  in  terms  of  the  libel. 


lyn. 

Opinion  of 
Court. 


Lord  Medwyn,  Ordinary.  Act.  More^  Waller  Cook,  W.  S.  Agent. 

George  Dundae,        John  Ihmdae,  W.  S.  Agent.        B,  Clerk. 


Alfr 


T. 


FIRST  DIVISION. 


No.  XX, 


•  27  November  1882* 


DAVID  CLYNE 

against 

JAMES  G.  BARR  and  JOHNSTONE. 


Process. —  Proof. — A  record  being  closed^  and  copies  JumUhed  to 
the  Lord  Ordinary  and  to  the  counsel^  but  the  record  -copies  being 
afienoards  lost,  held,  thai  an  action  of  proving  of  their  tenor  was 
cessary  at  the  instance  of  the  party  whoH  reiseipt  stood  for  them. 


In  an  action  brought  by  Clyne  against  the  defenders,  ^or  payment 
of  the  ezpen$Qs  of  a  litigation  carried  on  by  him  for  their  behoof  in 
the  Admiralty  Court,  the  record  was  closed  upon  re*revised  conde- 
scendences and  answers,  copies  of  which  were  furnished  to  the  Lord 
Ordinary,  and  to  the  counsel  for  the  parties ;  and,  after  hearing 
counsel,  the  Lord  Ordinary  found  the  defenders,  <  jointiy  and  se- 
<  Ferally,  liable  for  the  account  libelled.' 

The  defenders  reclaimed — but  did  not  print  the  record,  on  the 
ground  that  the  record  copies,  a  receipt  for  which  stood  in  the  name 
of  Clyne's  clerk,  were  missing.  Clyne,  however,  printed  the  record 
from  the  copies  which  had  been  lodged  with  the  Lord  Ordinary ; 
but  when  -the  case  came  before  the  Court,  their  Lordshipe  held, 
that  as  Clyne's  receipt  stood  for  them,  he  was  bound  to  produce 
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tbem ;  ancU  therefore,  superseded  the  advising,  and  granted  a  dili-  27  Nov.  1832. 

gence,  which  Clyne  executed.     But  from  the  report,  after  an  exa-    V^y^»^ 

mioatioii  of  havers,  it  appeared  that  no  traces  of  the  papers  were  ^^J^^  ^'"^ 

to  be  found ;  and  in  these  circumstances,  when  the  case  came  again 

tobeadvised^  Clyne  maintained,  that  the  papers  boxed  to  the  Court 

being  printed  from  those  lodged  with  the  Lord  Ordinary,  which 

were  correct  copies  of  the  record,  must  be  held  pro  veritate,  and 

as  equivalent  to  the  record  copies,  those  furnished  to  the  counsel 

being  also  in  precisely  similar  terms.     A  majority  of  the  Court, 

bowever,  were  of  opinion,  that  as  the  papers  which  were  missing 

formed  part  of  the  record,  they  were  material  to  the  determination 

of  tbe  cause,  and  that  unless  they  were  produced,  a  proving  of  the 

tenor  was  necessary.    They  therefore  superseded  advising  the  cause 

finally,  till  such  a  process,  should  be  brought. 

Lord  Craiffiey  however,  dissented,  and  thought,  that  as  the  evi- 
dence afforded  to  the  Court  of  the  contents  of  the  record  would  be 
sufficient  in  an  action  of  proving  of  the  tenor,  their  Lordships  might 
bold  it  sufficient,  in  the  present  instance,  without  exposing  the  par- 
ties to  the  expenses  of  such  an  action.  This,  according  to  his  re- 
collection, had  often  been  done  in  causes  similar  to  the  present, 
when  th^  docliments  were  of  a  secondary  or  collateral  nature,  and 
not  essential  to  the  determination  of  the  cause  in  which  they  were 
prodooed. 

Lard  JVbotoi,  Onlinarj.      Act  BonotO.      Partyt  Agent.      Alt  Ommghame,  Pyptr, 
Pcr^i,  AgMit         &  Clerk. 

C. 


SECOND  DIVISION. 
No.  XXL  .  27  November  1032. 

HENRY  CHARLES  RUTHERFURD 

offainst 
Sir  JOHN  NISBETPS  TRUSTEES. 

Res  inter  alios* — [Res  judicata.] — JVIien  an  estate  stands  des* 
tmed  hy  fee^sivfifie  titles^  and  a  jperson  is  served  heir  of  provision 
^"^  ^^  OM  being  the  lawjvl  son  of  the  deceased  proprietor^  and 
the  immediate  heir  of  provision^  failing  such  lawful  issue^  challenges 
the  iervice  on  the  ground  of  illegitimacy  and  decree  of  absolvitor fd" 
lotoif  a  subsequent  heir  ofprovisiony  not  representing  the  pursuer  of 
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tfiat  action,  is  barred  by  the  exceptio  rei  judicata  from  maintaining 
an  auction  to  the  same  effect. 

The  facts  of  this  case,  and  previous  procedure,  are  stated  in  the 
report  of  the  judgment,  12  Nov.  1830,  Fojc.  CoU,,  which  disposed 
of  the  defence  of  want  of  title  to  pursue.  A  second  preliminary 
plea,  afterwards  insisted  in,  was  res  judicata,  founded  on  the  action 
of  reduction  brought  by  John  Edgar,  as  trust-disponee  of  the  pre- 
sent pursuer's  grandfather,  against  the  late  Sir  John  Nisbett,  and 
in  which  the  question  of  Sir  John's  legitimacy,  and  the  consequent 
validity  of  his  special  service  and  infeftment,  were  finally  determined 
in  his  favour,  by  decree-absolvitor. 

In  support  of  this  defence  it  was  pleaded — As  the  pursuer's 
grandfather  was,  by  virtue  of  his  apparency,  in  pleno  jure  to  insist 
in  the  action  for  vindication  of  his  claim  to  the  estate  of  Dean,  the 
absolvitor  obtained  by  the  defender  in  that  action  was  necessarily 
an  effectual  decree,  excluding,  of  course,  the  trial  of  the  question 
over  again  with  the  same  or  any  other  party.     In  no  case  can' a  de- 
fender be  compelled  to  join  issue  with  a  party  against  whom  such 
decree  could  not  be  obtained.    In  other  words,  a  true  test  of  a  title 
to  pursue  is,  whether  the  defender  can  obtain  an  effectual  absolvi- 
tor.    It  is  said  that  the  pursuer  does  not  represent  his  grandfather; 
but  the  defence  of  res  judicata  is  totally  independent  of  aby  such  re- 
presentation, the  decree  in  question  being  founded  on  as  an  absolute 
extinction  of  the  jus  actionis.     In  reference  to  the  effect  of  the  de- 
cree in  this  view,  there  is  no  distinction  between  the  right  to  bring 
an  action  such  as  the  present,  and  any  other  right  which  vests  ipso 
jure  in  an  heir-apparent ; — as,  for  example,  the  right  to  sue  the  te- 
nants of  his  predecessor  for  payment  of  their  rents, — to  reduce,  if  be 
is  the  heir  of  the  marriage,  all  deeds  granted  in  fraudem  of  his  rights 
under  the  marriage-contract, — and,  as  heir  of  line  and  provision,  to 
reduce  all  deeds  granted  to  his  prejudice  by  his  ancestor  on  death- 
bed ;  yet  his  renunciation  or  discharge  of  any  of  these  rights  will  be 
effectual  against  all  succeeding  heirs,  though  they  should  not  repre- 
sent him :  And,  in  like  manner,  such  heir  has  the  power,  by  enter- 
ing into  the  contract  of  litiscontestation,  to  peril  the  existence  of 
the  claim  upon  the  decision  of  a  court,  and,  by  consequence,  that  of 
all  succeeding  heirs ;  Shawr.  Catderwood,  21  Jan.  1668,  Stair ^  M* 
8196;  Grayt?.  Gray,  &c.  16  July  1672,  Stoir,  Jlf.8196;  Kennedy 
t7.  Arbuthnot,  18  July  1722,  Karnes^  M.  8198.;  Craigs  v.  Maltmen 
of  Glasgow,  Feb.  1739,  JKtt.,  M.  8199 ;  Gordon  v.  Ogilvie,  17 
Feb.  1761,  Karnes,  M.  14,074;  Kame^  Elucidations^  Art  28.     In 
short,  there  is  no  class  of  rights  that  vest  successively  in  apparent 
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hein  whicb  are  not  afFected  by  the  legitimate  acts  and  deeds  of  87  Not.  1832, 
the  different  apparent  heirs  in  whom  they  are  so  vested*     The     ^"^^y^^ 
case  of  the  minister  of  Dunfermline,  referred  to  on  the  other  side,  ^"jjUbett'i 
bas  not  been  understood  as  affording  any  argument  of  analogy  for  Tnittcet. 
the  opposite  doctrine ;  Smith  v.  Hunter  and  Others,  5  March  1823, 
Foe,  ColL  App,  No.  1.     The  great  injustice  and  hardship  of  which 
the  pursuer's  doctrine  must  necessarily  be  productive  shew  that  it 
never  would  have  been  adopted  by  the  law.     It  is  no  answer,  that 
a  former  adjudication  of  the  question  must  be  always  recognised 
as  a  governing  precedent  or  authority.     Th*e  plain  object  of  the 
law,  in  sustaining  the  defence  of  res  judicata,  is  ut  finis  sit  litium ; 
and,  accordingly,  that  defence,  as  well  as  the  defence  of  prescrip- 
tion, obviously  implies  that,  by  possibility,  the  defender's  title  will 
not  bear  a  strict  scrutiny.     But,  at  all  events,  the  answer  is  appli- 
cable only  to  pure  questions  of  law.     In  questions  of  mere  fact, 
nothing  can  be  more  practically  unjust,  than  that  the  same  inquiry 
should  be  renewed  with  every  successive  heir,  with  regard  to  facts 
finally  determined  with  the  proper  party  forty  or  fifty  years  before, 
and  of  which  the  evidence  has  been  for  ever  lost 

Answered — As  the  pursuer  does  not  represent  the  party  against  Punocr*! 
whose  trustee  the  decree  of  absolvitor  was  obtained,  either  gene- 
Tally  or  in  reference  to  the  subject-matter  in  question,  there  can 
be  no  room  for  the  plea  of  res  judicata ;  L.  9,  sec.  2,  de  ezcep.  rei 
jnd. ;  L.  12,  13, 14,  eod.  tit ;  L.  28,  eod.  tit ;  L.  2,  de  excep.  seu 
pnncript  C. ;  L.  2,  quibus  res  jud.  non  nocet.  C. ;  jStotV,  4,  40,  16 ; 
BcaikL  4,  25,  7  ;  Ersk.  4,  3,  8 ;  Kame^  Elucid.  Art  d ;  Gordon  v. 
Ogilvie,  17  Feb.  1761,  Fac.  CoU.  M.  14,070 ;  Edmonston,  6  Jan. 
1665,  Stair^  M.  14,057 ;  Minister  of  Dunfermline  v.  The  Heritors, 
19  Nov.  1805,  M.  Manse,  App.  No.  1. 

When  a  landed  estate  is  settled,  in  proper  legal  form,  upon  a 
series  of  substitutes,  there  is  constituted  a  feudal  dominium,  which 
must  open  to  each  of  the  substitutes  in  succession,  so  long  as  the  in- 
vestiture IB  not  altered  by  some  individual  proprietor,  who,  by  be- 
ing properly  and  technically  vested  in  the  feudal  right,  is  in  titulo 
to  make  the  alteration.  If  the  heir-apparenfs  entry  is  barred  in 
point  of  form  by  an  infeftment  illegally  constituted,  he  is  entitled, 
by  virtue  of  his  apparency,  to  remove  that  obstacle.  To  reduce 
such  infeftment,  to  the  special  and  limited  effect  of  preparing  the 
way  for  his  own  entry,  is  as  much  the  privilege  of  an  heir-apparent 
as  to  datm  the  rents  during  his  life,  or  to  institute  an  action  ad  de- 
liberandum. None  of  these  privileges,  however,  are  based  upon  the 
firandation  of  dominium  or  real  right  in  the  party,  but  arise  from 
mere  apparency,  and  are  competent  to  each  heir-apparent  in  succes- 
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97  Not.  1838.  gion,  independently  of  former  and  subsequent  heirs-apparent  Each 
heir-apparent  may  renounce  them  for  himself;  but  he  has  no  power 
to  renounce  them  for  subsequent  heirs,  any  more  than,  as  heir*appa- 
rent,  and  without  making  up  a  regular  title,  he  could  gratuitoiuly 
alter  the  destination  to  the  estate.  By  the  common  law,  and  inde- 
pendently of  the  passive  title  introduced  by  the  act  1693,  c.  24,  no 
heir-apparent,  while  he  remains  unentered,  has  power  to  affect  the 
dominium  of  the  estate ;  and,  by  consequence,  no  One  has  power  to 
renounce  or  annihilate,  or  at  all  affect  any  of  the  privileges  alluded 
to,  which  are  the  necessary  accessories  of  the  real  right,  in  refe- 
rence to  future  heirs  who  are  not  his  representatives. 

No  real  danger  or  hardship  can  arise  from  allowing  the  renewed 
trial  of  the  same  question  by  parties  vested  with  independent  inte- 
rests, since  there  exists  a  suflBcient  check  to  such  attempts  in  the 
authority  of  the  previous  adjudication  of  the  question  as  a  prece- 
dent, the  effect  of  which  will  always  be  proportioned  to  the  extent 
of  the  grievance  which  it  is  calculated  to  remedy.  If  the  former 
decision  have  been  fully  and  fiedrly  tried,  its  authority  must  be  irre- 
sistible, although  not  absolutely  exclusive  in  point  of  form.  If  the 
former  decision  have  been  pronounced  in  circumstances  which  ren- 
der it  unsatisfactory,  the  weight  of  the  precedent  is  diminished  in 
proportion  to  the  reasonableness  of  a  second  trial. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
opinion  :  <  The  Lord  Ordinary  having  considered  the  summons  and 

*  defences,  with  the  interlocutor,  now  final,  as  to  the  first  preliminary 

<  defence ;  and  having  heard  parties'  procurators  on  the  second  pre- 

*  liminary  defence ;  and  thereafter  considered  the  revised  cases  now 

<  lodged ;  Finds,  that  the  decree  of  this  Court  of  the  20  June  and 

<  11  July  1797,  of  which  an  extract  is  produced,  constitutes  res 

<  judicata  against  the  pursuer,  in  regard  to  the  object  and  oonclu- 

<  sions  of  the  present  action ;  sustains  the  same  as  a  tide  to  exdude; 

<  finds  that  the  defenders  are  not  bound  to  produce  the  writs  called 
<for  by  the  summons ;  assoilzies  the  defenders  from  the  whole  oon- 

*  elusions  of  the  action :  Finds  the  defenders  entitled  to  the  expense 

<  of  this  part  of  the  discussion.' 
Note, — *  It  has  been  decided  that  the  pursuer,  by  his  propinquity, 

<  and  by  the  destination  of  the  estate  of  Dean,  has  a  good  tide  to 

<  insist  for  reduction  of  the  service  of  the  late  Sir  John  Nisbett,  as 

<  heir-male  and  of  provision  of  his  father  Sir  John  Nisbett,  on  the 
^  ground  that  he  was  not  of  lawful  birth — of  the  precept  from 

<  Chancery,  and  the  seisin  which  followed  thereon««*and  of  the  tmst- 

<  deed  exeeuted  by  the  last  Sir  John,  8tc.     The  summonsrconeliides 

*  to  have  these  titles  reduced,  and  to  have  it  found  that  the  pursuer 
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18  entided  to  be  served  beir-in^special  in  that  estate,  as  nearest  97  Nov.  163S. 
heir-male  and  of  provision,  under  the  same  destination  to  which  Sir     -*t"^^ 
John',  aenrice  related.  fj^^. 

*  The  defender  refuses  to  satisfy  the  production,  and  produces  TmstMi. 
die  extract  of  a  decree  in  1797,  in  an  action  insisted  in  by  John 
Edgv,  as  adjudger  on  a  trust-bond  by  John  Rutherfurd,  the  pur* 
goer's  grandfather,  as  a  title  to  exclude,  founding  upon  it  the  ex* 
eeptio  rei  judicatae^     The  summons  in  that  action  concluded  for 
redaction  of  the  same  service,  precept  and  infeftment,  and  to  have 
it  found  that  neither  Sir  John  Nisbett,  nor  his  brother  Alexander, 
liad  any  right  to  the  estate,  and  that  it  belonged  to  Mr  Edgar  by 
luB  adjudication ;  which  was  substantially  the  same  thing  as  if 
it  bad  borne  that  John  Rutherfurd^  the  granter  of  the  trust-bond, 
was  the  true  heir,  and  entitied  to  be  served.     The  main  ground 
of  reduction  was  an  iiverment  of  illegitimacy  against  Sir  John  and 
his  brother ;   the  decree  is  a  decree  in  foro  upon  proof  and  debate^ 
tbe  process  having  been  in  dependence  from  1791  till  1797. 
^  The  pursuer  meets  this  plea  of  res  judicata,  by  stating  that  he 
does  not  represent  his  grandfather  John  Rutherfurd,  and  that  the 
decree  is  res  inter  alios  acta.     The  statement  that  he  does  not  re* 
present  is  denied ;  but  the  defender  joins  issue  with  the  plea 
founded  on  the  assumption  of  it,  and  maintains,  that  still  the  de- 
cree is  res  judicata  against  tiie  pursuer.     The  pursuer,  while  he 
resists  the  plea  of  res  judicata  on  legal  grounds,  alleges  that  the 
proceedings  in  the  former  action  were  collusive,  and  that  the  case 
was  not  fairly  tried.     And  he  says  particularly,  that  he  can  now 
prove,  that  Sir  John  Nisbett,  the  defender  in  that  action,  was  born 
at  Canterbury.     The  meaning  of  this  statement  seems  to  be,  that 
as  there  was  no  proof  of  any  celebration  of  marriage  between 
the  former  Sir  John  and  the  French  lady,  whom  he  first  brought 
to  England^  and  then  to  Scodand,  the  judgment  of  the  Court,  if 
it  depended  upon  the  cohabitation  of  the  parties  as  man  and  wife 
m  Scotland  posterior  to  tbe  birth  of  their  eldest  son,  was  uiywar* 
ranted  in  law,  on  the  ground  that  a  marriage  so  constituted  would 
not  be  effectual  to  l^itimatise  a  son  born  in  England.     And  the 
Lord  Ordinary  supposes  that  the  source  of  the  present  action  may 
probably  be  found  in  the  views  which  have  been  recentiy  put  forth 
on  this  point. 

*  The  question  at  present  does  not  relate  to  any  question  of  col- 
loaon,  or  of  res  noviter  veniens  ad  notitiam.  It  may  be  doubtful 
whether  the  first  could  be  maintained  without  a  reduction,  though 
periiaps  it  migfat.  Tbe  Lord  Ordinary,  however,  has  read  the 
extract  of  the  decree,  and  in  doing  so  has  not  seen  any  marks  of 
cetlosion,  thou^  there  may  be  omissions  of  what  the  pursuer 
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might  think  material  to  have  been  done.  But  as  to  the  supposi^ 
tion  of  res  noviter,  he  must  observe,  that  it  was  quite  clearly  proved' 
in  that  process,  that  John  Nisbett,  the  eldest  son,  was  bom  in 
England.  It  may  be  doubtful  whether  this  was  at  Canterbury 
or  in  London.  The  late  Mr  Andrew  Wood,  surgeon,  who  was 
surgeon  in  the  Scots  Greys,  to  which  regiment  Sir  John  Nisbett 
belonged  in  1768,  swears  that  the  lady  was  delivered  of  a  child  at 
Canterbury,  and  he  thinks  it  was  a  son.  But  Sir  John's  servant, 
James  Winter,  says  that  it  was  a  daughter  that  was  born  at  Can- 
terbury, and  that  she  soon  after  died ;  but  then  he  swears  that  a 
son  was  afterwards  botn  in  a  precise  house  in  Piccadilly,  London ; 
that  he  was  present  at  the  christening ;  and  that  that  son  was 
John  Nisbett,  the  defender,  who  was  afterwards  brought  with  the 
parties  to  Scotland.  It  is  farther  proved  by  other  witnesses,  speak- 
ing from  reputation,  that  the  eldest  of  the  two  sons  was  bom  in 
England.  Whatever,  therefore,  might  be  the  merits  of  the  judg- 
ment, the  proof  shews  that  both  the  parties  and  the  Court  must 
have  been  fully  aware  of  the  fact  that  John  Nisbett  was  born  in 
England,  before  the  residence  of  the  parents  in  Scotland.  The 
birth  of  Alexander,  the  second  son,  was  probably  in  Scotland. 

'  Laying  these  things  aside  at  present,  the  question  of  law  is, 
Whether,  where  an  estate  stands  destined  by  fee-simple  titles, 
and  a  person  is  served  heir  of  provision  and  infeft,  as  being  the 
lawful  son  of  the  deceased,  and  the  immediate  heir  of  provision, 
failing  such  lawful  issue,  challenges  the  service  on  the  ground  of 
illegitimacy,  and  decree  of  absolvitor  follows,  after  full  proof  and 
debate,  a  subsequent  heir  of  provision,  not  representing  the  pur- 
suer of  that  action,  may,  at  the  distance  of  years,  maintain  an  ac- 
tion to  the  same  effect,  and  is  not  barred  by  the  exception  of  res 
judicata? 

<  The  Lord  Ordinary  has  not  seen  any  precise  decision  of  the 
point,  and  the  argument  on  abstract  principles  is  somewhat  diflBcult 
and  subtle.  He  is  clear  that  the  case  of  Gordon  v.  Ogilvie  in 
1761  is  materially  different ;  because  in  that  case  the  pursuer  was 
obliged  to  found  on  the  former  action,  in  order  to  elide  prescript 
tion ;  and  the  same  was  the  case  in  Maule  v.  Maule.  But  here 
prescription  is  not  pleaded,  and  it  would  be  excluded  by  minori- 
ties. 

^  The  general  rule  of  the  law  is  clear,  that  in  order  to  found  the 
exception  of  res  judicata,  (for  it  is  an  exception  to  be  pleaded,  not 
a  ground  of  incompetency  in  the  action,)  it  must  appear  that  the 
former  suit  was  between  the  same  persons,  concerning  the  same 
thing,  and  on  the  same  cause  of  action.  But  the  question  here 
is,  whether  the  pursuer,  insisting  as  heir-apparent  under  a  special 


No.  21.  COURT  OF  SESSION.  79 

destination,  is  not  to  be  considered  as  the  successor  of  tbe  former  97  Not.  183^. 
apparent  heir  in  this  matter,  whether  he  represents  him  on  the    V^^y^^i^ 
passive  titles  or  not,  and  as  thereby  bound  by  the  decree  pro-  ^"^.*?["'? 
ooonced  in  the  suit  at  his  instance,  concerning  the  same  thing,  Trustees, 
and  on  the  same  cause  of  action  ?     In  plain  sense  it  is,  whether 
the  trial  of  John  Nisbett's  legitimacy,  in  relation  to  the  right  of 
SQOcession  to  this  estate,  at  the  instance  of  the  immediate  heir  for 
the  time,  is  not  conclusive  against  more  remote  or  future  heirs  ? 

*  If  this  action  related  to  any  other  estate,  the  Lord  Ordinary  can 
see  no  room  for  doubt,  that  the  pursuer  would  be  entitled  to  try 
the  question  of  legitimacy,  and  would  not  be  barred  by  the  for- 
mer judgment.     But  his  title  here  is  as  heir-apparent  in  the  same 
estate  in  which  Edgar's  constituent  was  heir-apparent,  if  the  ilie-^ 
gitimacy  could  be  proved.     The  title  is  one  and  the  same  in  both 
cases.    The  Lord  Ordinary  cannot  assent  to  a  position  of  the  de- 
fenders, that  the  pursuer's  grandfather  could,  as  heir-apparent, 
have  discharged,  by  voluntary  deed,  all  title  to  the  estate,  and  all 
right  to  reduce  the  service,  so  as  to  bind  the  pursuer,  not  repre- 
senting him.     He  apprehends  that  this  position  is  erroneous,  and 
that  the  illustrations  given  in  support  of  it  are  wholly  inapplicable. 
The  precise  ground  of  challenge  must  be  attended  to.     On  the 
supposition  that  John  Nisbett  was  illegitimate,  he  had  no  title  that 
ooold  be  ratified.     His  service  and  infeftment  were  mere  nullities ; 
and  there  was  no  deed  of  any  kind  executed  by  the  deceased.    A 
deed  on  deathbed  Ls  not  null ;  it  is  a  good  title  unless  challenged 
by  the  heir-at-law ;  and  therefore  the  immediate  heir  may  discharge 
the  right  to  challenge,  and  ratify  the  deed.     A  deed  contrary  to 
the  obligations  of  a  marriage-contract  is  partly  in  the  same  situa- 
tion; but  the  jus  crediti  is  stronger;  and  as  it  is  fully  vested  in 
the  first  heir,  a  discharge  by  him  must  be  still  more  effectual. 
Such  a  case  as  that  of  Gordon  v,  Ogilvie  may  be  more  doubtful ; 
bat  still,  even  there,  there  is  a  deed  ex  facie  flowing  from  the  an- 
cestor, the  right  to  challenge  which  is  in  the  first  heir ;  and  though 
the  effect  of  a  collusive  compromise,  whereby  that  title  is  recogni- 
sed as  valid,  might  be  a  subject  of  great  doubt,  it  is  still  a  very 
different  case  from  the  present.    The  Lord  Ordinary  is  of  opinion, 
that  no  private  deed  by  the  pursuer's  grandfather,  acknowledging 
John  Nisbett  to  be  legitimate,  and  without  trial  discharging  the 
right  to  challenge  the  service,  would  have  barred  the  pursuer  (not 
representing  him)  from  instituting  such  a  challenge.     The  parties 
might  indeed  have  settled  the  whole  matter  at  that  time,  if  John 
Nisbett  had  permitted  decree  of  reduction  to  pass,  and  a  title  to^ 
be  made  up  by  the  pursuer's  grandfather,  and  then  obtained  a 
conveyance  from  him.     But  it  is  apprehended  that  the  latter,  as  a 
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mere  heir-apparent,  could  not  convert  the  service  which  was  null 
into  a  good  title,  or  by  any  discharge  close  the  domr  against  the 
trial  of  the  question  of  legitimacy  by  an9ther  heir. 

*  Neither  can  the  Lord  Ordinary  assent  to  another  position  taken 
by  the  defenders,  if  considered  in  the  abstract.    He  does  not  tiiiidc 
that  it  is  an  invariable  test  of  a  man  having  a  good  tide  to  pursue, 
that  decree  of  absolvitor  to  be  obtained  against  him  will  be  res  ju- 
dicata— or,  e  converse,  that  the  decree  must  be  res  judicata,  if  he 
has  a  good  title.     A  man  may  have  a  good  tide  for  his  own  inte- 
rest, though  the  decree  will  not  bind  others.     And  so  here,  if  it 
could  be  shewn  to  be  legally  true  that  the  pursuer  has,  in  the  pro- 
per sense,  a  separate  interest  from  that  which  was  vested  in  hb 
grand&ther,  the  question  of  legitimacy  might  be  still  open  to  him. 
But  although  the  Lord  Ordinary  cannot  adopt  these  propositions, 
on  which  much  of  the  argument  of  the  defender  is  rested,  he  is  on 
the  whole  of  opinion,  that  the  decree  produced  does  constitute  res 
judicata  i^;ainst  the  pursuer.    His  view  of  die  matter  is  extremely 
simple ;  perhaps  it  may  be  thought  too  simple  to  meet  all  the  in- 
genious refinements  of  the  pursuer's  argument     But  it  appears 
to  him,  that  as  John  Rutherfurd  is  admitted  to  have  been  the  im- 
mediate heir  of  provision  in  this  estate,  failing  lawful  issue  of  the 
then  deceased  Sir  John  Nisbett — as  he  was  thereby  in  titulo  to 
try  the  question  as  to  the  legitimacy  of  John  Nisbett — as  diat 
question  was  tried  and  decided  on  full  evidence  and  discussion — 
and  as  the  present  action  relates  to  the  same  estate,  is  directed  to 
the  same  object,  is  laid  upon  the  same  allegations  of  fact  and  the 
same  medium  in  law,  and  is  insisted  in  by  a  substitute  heir,  called 
by  the  same  deed  of  provision, — the  one  trial  of  the  question  with 
the  proper  party  at  the  time  must  be  conplusive,  and  bind  all  the 
heirs  of  that  destination.    In  the  case  of  entailed  succession,  where 
there  is  a  jus  crediti  in  each  substitute  called,  if  a  question  is  raised 
by  the  immediate  heir  as  to  the  efficacy  of  the  entail,  or  the  vali- 
dity of  deeds  done  by  a  former  heir,  there  may  be  a  doubt  whe- 
ther the  trial  of  any  such  question,  without  calling  all  the  existing 
substitutes,  will  be  effectual  against  them ;  though  even  in  that 
case  it  is  thought  that  a  deliberate  judgment  on  the  question  must 
be  conclusive.    But  in  the  case  of  fee-simple  succession,  or  where 
the  question  does  not  relate  to  the  validity  of  any  deeds  done,  but 
to  the  title  of  a  party  claiming  to  be  the  heir,  depending  on  the 
matters  of  feet  or  law  in  his  situation,  the  Lord  Ordinary  thinks, 
that  the  immediate  heir  having  clearly  at  the  time  the  only  tide 
to  try  the  question,  a  solemn  judgment  in  an  action  at  his  instance' 
must  determine  the  point  for  ever. 

*  It  seems  to  be  of  litde  importance  whether  this  result  shall  iqp- 
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<  pear  to  be  arrived  at  upon  views  of  strict  law  or  upon  principles  27  Nor.  less; 

<  of  equity.     But  if  it  does  appear  to  embrace  the  substantial  law  ^""^"X^ 
'and justice  of  the  case,  it  is  certainly  much  fortified  by  a  consi*  Nisbett's 

-<  demtion  ot  the  danger  of  the  loss  of  evidence,  the  dangers  of  per-  Trustees. 

<  jury,  and  the  insecure  condition  of  rights  of  property,  which  would 

*  be  inrohred  in  the  opposite  principle. 

'  One  circumstance  may  deserve  attention;    If  the  merits  of  the 

*  case  were  to  depend  on  the  birth  of  John  Nisbett  having  been 

<  in  England,  this  would  not  have  applied  to  Alexander  the  second 
'ion;  and  if  so,  John  Rutherfurd  was  not,  even  t>n  the  assumption 

*  of  John's  ill^itimacy,  the  next  heir  of  provision.   But  Alexandei 

*  ksTing  been  called  in  the  action,  the  decree  pronouiicedwas  a  de- 
^  oee^  which  would  probably  have  been  held  andlable  to  Sir  John 

*  both  against  Edgar  and  Alexander  Nisbett.' 

The  pursuer  having  reclaimed^  the  Court  ordered  a  hearing  in  Judgment. 
presence,  and  thereafter  adhered  to  the  interlocutor  of  the  Lord 
Qrdbary. 

Lord  JuMiice'Clerh. — With  the  excepdon  that  the  present  sum->  Opinion  of 
nmsalso  calls  for  the  reduction  of  the  trust-deed  executed  by  the  late  ^^'^ 
Sir  John  Ni9bett,  this  and  the  former  action  are  identically  the  same 
as  to  the  conclusions  for  reducing  the  service.  Confessedly,  therefore^ 
the  same  question  as  to  Sir  John  Nisbetf  s  alleged  illegitipiacy  is 
Boir  to  be  tried.  The  pursuer  of  the  action  is  an  heir  of  provi* 
oon  in  virtue  of  the  original  destination  of  the  estate,  under  the  ex* 
act  aame  character  as  his  grand&ther,  John  Rutherfurd,  whose  trus-» 
tee  pursued  in  1791.  On  what  ground,  then,  is  it  denied  that  the 
decree  of  absolvitor  in  1797  is  pleadable  as  a^es  judicata  ?  Upon 
BO  other  ground  than  that  the  present  pursuer  does  not  aliunde  re^ 
present  his  grandiather,  the  pursuer,  who  must.undoubtedly  be  held 
as  the  pursuer  of  the  reduction  decided  in  1797.  I  do  not,  how* 
ever,  think  that  this  is  a  sufficient  objection  to  the  application  of 
die  defence  of  res  judicata,  in  the  circumstances  in  which  it  here 
arises.  Each  heir  of  provision  in  his  apparency,  under  the  destina- 
&n  of  this  estate,  held  merely  a  spes  successionis,  and  not  a  pro-* 
per  jus  credit!,  as  is  the  situation  of  substitute  heirs  of  entail  under 
a  tailxied  fee ;  and  I  cannot  agree,  that  any  one  heir  of  provision, 
however  distant,  was  entitled  to  reduce  Sir  John  -Nisbett's  service. 
It  was  the  heir*apparent  only  that,  was  so  entitled  ;  and  John 
Rutherfurd,  the  fprand&ther  of  the  present  pursuer,  being  the  ap- 
parent heir  of  provision  next  entitled  to  serve  to  the  late  Sir  John 
Nisbett^s  &ther,  (supposing  him  to  have  died  without  lawful  male 
inne,)  brought  a  reduction  of  his  service,  by  his  trustee, .  on  the 
of  his  illegitimacy.  He,  therefore,  in  the  character  of  the  pro^ 
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97  Not.  1832.  per  pursuer,  insisted  in  that  character ;  and  the  proper  defender.  Sit 
ButherTTd'    John  Nisbett,  joined  issue  with  him,  and  after  a  proof  and  full  in-* 
Nisbetti         vestigation,  (for  we  cannot  listen  to  the  pretence  of  coliosion,)  a 
Trustees.        decree  of  absolvitor  was  pronounced.     Here,  therefore,  was  a  so* 
lemn  adjudication  of  the  point  of  alleged  illegitimacy  of  the.  heir 
served,  between  that  heir  and  the  pursuer's  grandfather,  predecessor 
and  ancestor.    If,  then,  that  very  same  question  is  now  attempted  to 
be  tried  over  again,  by  a  descendent  of  that  ancestor,  (whether  he 
represents  him  in  other  respects  or  not  is  of  no  importance,)  can  it 
be  justly  said,  that,  according  to  a  sound  construction  of  authorities, 
the  plea  of  res  judicata  is  not  applicable?     If  it  does  not  apply; 
then  it  must  follow,  that  however  numerous  heirs  of  provision  un- 
der the  original  entail  of  the  estsite  of  Dean  may  be,  every  one 
of  them,  in  their  order,  would  be  entitled  successively  to  call  up* 
on  this  Court  to  renew  the  investigation,  and  again  try  the  ques- 
tion of  Sir  John  Nisbett's  legitimacy,  notwithstanding  the  injury 
and  injustice  which  might  thereby  be  occasioned.   If  this  were  found 
to  be  law,  the  public  would  be  exposed  to  evils  of  no  common 
magnitude,  and  the  benefit  of  the  plea  of  res  judicata  be  narrowed 
indeed.     I  apprehend,  however,  that  the  law  gives  no  sanction  to 
such  views ;  and  that,  wherever  a  question  has  been  solemnly  tried, 
at  the  instance  of  an  apparent  heir,  who  possessed  an  undoubted 
title  at  the  time  to  insist  in  the  suit,  and  who  was  opposed  by  the 
only  competent  defender,  and  a  solemn  decision  pronounced,  causa 
GOgnita,  that  judgment  will  be  available  against  every  succeeding 
heir-apparent  who  merely  attempts  to  renew  the  same  litigation  on 
the  same  grounds.     It  is  fixed  by  decisions,  that  the  right  to  cbal* 
lenge  a  deed  ex  lecto  belongs  to  each  heir  in  his  order.    But  if  the 
deed  has  been  sustained  in  a  trial  with  one,  it  surely  could  not  be 
again  brought  under  reduction  by  another,  though  not  representing 
the  first,  on  the  very  same  ground.  But  taking  the  authorities  of  Lord 
Stair  and  Mr  Erskine,  as  quoted  in  the  case  for  the  pursuer,  there 
seem  strong  grounds  for  holding  that  the  defence  of  res  judicata  is 
applicable  to  the  circumstances  of  the  present  case*  The  former  states^ 
that  it  is  sufficient  if  the  decree  be  <  between  their  predecessors  or  au- 
<-  thors ;'  while  the  latter  holds  the  defence  to  apply,  if  *  the  decree 
^  founded  on  in  proof  of  that  allegation  have  been  given  forth  in  a  pro- 
f  cess  litigated  between  the  same  parties,  or  their  ancestors  or  authors^ 

<  respecting  the  same  subject,  and  proceeding  upon  the  same  media 
^  concludendi  that  are  contained  in  the  subsequent  action  brqv^;iit 

<  against  him  by  the  pursuer.'  Now,  in  reference  to  this  right  of 
action  as  heir-apparent  of  provision,  is  it  any  stretch  to  view  Johxi 
Rutherfurd,  the  grandfather  of  this  pursuer,  as  his  predecessor,  or 
as  his  ancestor  ?  Although  it  be  true,  in  fact,  that  the  pursuer 
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derired  no  lucrative  succession  from  his  grandfather,  yet  as  John  97  Not.  1831 
Rntherfiird  was  de  facto  his  predecessor  and  ancestor  in  diis  right     ^^"^V^^ 
of  apparent  heir  of  provision  to  Sir  John  Nisbett,  who  died  in  1776,  ^^^isbe^^^ 
be  is  imdoubtedly  fairly  described  by  either  appellation  being  ap-^  Trustees, 
plied  to  him;  and  as  there  can 'be  no  question,  that  the  action  ^'j^j^jfof 
which  the  pursuer  now  attempts  to  insist  in  respectd  the  same  sub-  Court, 
ject,  and  proceeds  on  the  very  same  media  concludendi  as  his  grand- 
^er's  did,  it  does  not  appear  how  he  can  shake  himself  free  froift 
die  direct  application  of  the  above  authorities.     Accordingly,  it  ap« 
pears  to  me,  that  tlie  decision  of  Gordon  v.  Ogilvie,  referred  to  by 
the  defenders,  notwithstanding  ail  the  attempts  by  the  pursuer  to 
ihew  it  depended  upon  specialties^  is  really  a  very  strong  authority 
for  the  defenders.    The  rubric  in  the  Faculty  Report  shews  the  light 
in  which  the  case  was  viewed  ;  and  it  is,  at  least,  clear  that  one 
point  established  was,  that  a  succeeding  apparent  heir  was  bound 
by  a  res  judicata,  in  a  decree  of  absolvitor  obtained  against  the  pre- 
ceding apparent  heir,  on  a  challenge  of  the  same  deed ;  and  what 
is  that  but  the  case  ndw  before  us  ?  Upon  the  whole,  and  seeing 
nothing  in  the  pursuer's  plea  but  the  most  inextricable  confusion, 
and  a  total  defeating  of  the  ends  of  justice,  I  am  for  adhering  to  the 
Lord  Ordinary's  interlocutor. 

Lord  Glenlee. — I  agree  with  your  Lordship.  There  are  things 
stated  in  the  note  of  the  Lord  Ordinary,  which  it  is  not  necessary  for 
us  to  form  any  opinion  about  in  deciding  the  present  question.  I 
confess,  I  rested  content  with  the  plain  and  simple  view  which  is 
stated  at  the  end  of  that  note,  as  quite  sufficient  to  support  the  ip- 
terlocutor.  The  question  now  at  issue  was  finally  decided  with  a 
party  who  stood  in  the  full  right  and  character  which  the  pursuer 
would  stand  in  by  virtue  of  his  service.  The  plea  of  res  judicata 
will  apply  against  a  fmrty,  although  he  be  not  liable  in  a  universal 
representation.  I  conceive  it  would  be  very  odd  if  it  were  otherwise. 
Anaction  on  a  trust-bond  is,  no  doubt,  entirely  a  deviation  from  com- 
mon rules  ;  but  by  practice  the  truster  is  thereby  put  in  the  same 
sitoation  as  if  he  had  been  served.  The  (Consequences  are  terrible, 
if  effect  were  not  here  to  be  allowed  to  the  plea  of  res  judicata. 
What  if  a  creditor  adjudges  on  a  charge,  and  enters  into  possession ; 
IS  he  to  be  met  by  an  heir-apparent  saying,  I  do  not  represent  the 
Conner  heir  by  a  passive  title  ?  Or,  suppose  the  case  of  a  purchaser 
under  a  judicial  ranking  and  sale,  would  a  subsequent  heir,  in  re- 
spect of  his  not  representing  the  debtor,  be  afterwards  entitled  to 
set  aside  the  purchaser's  right,  upon  the  ground,  for  instance,  that 
the  estate  was  not  bankrupt  ? 

Lord  Crihffhiie. — I  agree  with  Lord  Slenlee  as  to  the  simple 
view  taken  by  the  Lord  Ordinary,  at  the  close  of  his  notef  being 
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S7  Nov.  1832.  sufficient  for  the  determination  of  this  case.     The  question  was 
^^"^V^^   tried  with,  and  finally  decided  against,  the  party  who  had  at  the 
v.^Ni^u's     ^^^^  ^^^  substantial  interest  in  the  estate,  and  therefore  cannot  be 
Trustees.        tried  over  again. 

Lord  Meadowbank.'^I  am  clearly  of  the  same  opinion. 
Judgment.  The  Courts  accordingly^^  adhered. 

£ord  Mcncreiff'f  Ordinary.  For  the  Punuer»  Dean  o/Fac*  fHopCtJ  H,  J.  Bobart- 
909L  Jag.  SwoHt  W.  S.  Agent.  For  the  Defeaden,  JKkajf,  Scott,  Fhnkf 
j*  Baltkrttong,  W.  S.  Agents.         T,  Clerk. 

S. 
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27  November  1882. 


DONALD,  Clerk  to  the  Yoker  Road  Trustees, 

against 

THE  MAGISTRATES  OF  GLASGOW  akd 

MAGISTRATES  OF  ANDERSTON. 

Statute. — Persokal  and  Transmissible. — A  road  act  of  a  de* 
finite  duration  having  provided^  that  ifi  at  any  time  during  Us  endu* 
ranee,  the  inhabitants  of  a  certain  milage  should  pay  nfiaped  turn  to 
the  trustees,  they  should  in  tJiat  case  be  obliged  to  remove  a  toU^bar, 
which  was  placed  at  one  end  of  the  village,  to  another  position,  the 
sum  was  paid  accordingly ;  and  on  the  expiry  oftiu  act,  a  new  sto' 

,  tute  was  obtained,  which  vested  the  interest  in  the  road  in  other  true* 
tees,  with  different  powers,  and  without  any  renewal  of  the  clause  is 
question,  but  taking  the  new  trustees  bound  generally  to  come  under 
all  the  obligations  incumbent  on  the  former  set,  without  any  spedid 

.  notice  being  given,  before  applying  for  the  renewal,  that  it  W€U  in* 
tended  to  repeal  the  former  act  in  so  far  as  it  related  to  this  contract 
toith  the  inhabitants  of  the  village  :  The  Court  found  that  the  ori* 
ginal  obligation  was  stiU  binding,  and  that  the  new  trustees  wore  not 
entitled  to  put  doum  a  toll-bar,  at  tfte  spot  from  which  it  had -been 
formerly  removed* 

By  a  statute  passed  in  1792,  power  was  given  or  continued  to  cer- 
tain trustees  to  make  a  mriipike-road  from  Glasgow  to  the  Yoker 
Bridge ;  and  in  consequence  of  a  previous  arrangemeot  with  the 
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iitlmhttimis  of  the  village  of  Anderston,  a  clause  was  introduced  27  Not.  183?. 
aito  this  statute,  which  proyided,  *  that  if,  at  any  term  of  Martinmas     ^"^V^^ 
'  daring  the  term  of  this  act,  there  shall  be  paid  to  the  foresaid  ^^tnl^s  of^'^' 
'  tmstees  by  the  inhabitants  of  the  village  of  Anderston,  or  by  any  Glasgow  and 
^  person  on  their  account,  the  sum  of  L.800  sterling,  then,  and  in  ^n<^"»^^^ 
'  that  event,  and  on  such  payment  being  so  made,  the  said  trus- 
^tees  shall  be  obliged,  and  they  are  hereby  empowered  and  re- 
'  quired,  at  the  term  of  Whitsunday  next  ensuing,  to  remove  the 
^  toll-bar  which  is  at  present  placed  at  the  east  end  of  the  said 
<  f  illage  of  Anderston,  and  place  the  same  farther  to  the  westward, 
^so  u  the  same  shall  not  be  nearer  the  city  of  Glasgow  than  the 

*  west  side  of  the  road  branching  from  the  main  road  to  Sandys 
'  ford ;  and  provided  always  thereafter,  that  no  toll*bar  shall  be 

*  erected  by  the  siud  trustees  between  the  foresaid  west  side  of  the 
'  said  brsmching  road  and  the  city  of  Glasgow.' 

In  November  1792,  the  sum  of  L.300  was  paid  to  the  trustees, 
add  the  turnpike-gate  was  removed  westward  to  Sandy  ford,  where 
it  has  continued  ever  since,  the  trustees  still  taking  charge  of 
the  road  from  Which  the  gate  had  been  removed.  The  statute 
passed  iti  1792  was  continued  and  enlarged  in  18QS,  and  the  act 
obtained  in  the  latter  year  expired  in  1824,  when  a  new  statute 
was  obtained,  inconsequence  of  a  notice  given  of  an  intention  <  to 

*  apply  for  leave  to  bring  in  a  bill  to  continue,  amend,  enlarge^ 
^  and  explain  the  act  then  in  force,'  as  to  this  road.  This  statute, 
passed  in  1824,  contained  the  following  clause :  ^  That  the  said 
'acts  of  the  S2d  and  43d  of  his  said  late  Majesty  be,  and  the  same 

*  are  hereby  repealed.'  *  And  be  it  further  enacted,  that  it  shall  be 

*  lawful  for  the  said  trustees,  and  they  are  hereby  authorised  and 
^  empowered,  to  erect,  or  cause  to  be  erected,  a  gate  or  gates, 
^  turnpike  or  turnpikes,  on,  upon,  or  across  any  part  or  parts  of 

*  the  said  roads  from  Glasgow  to  Yoker  Bridge,  and  road  of  com^ 

*  munication  respectively,  or  of  any  lane^  or  roads  leading  into  of 

*  out  of  the  same  at  their  junction  therewith ;  and  also  that  such 
'  number  of  toll-houses,  with  proper  gardens  adjoining  to  such 

*  (olUbousesy  as  to  them  shall  appear  to  be  expedient, — the  site  of 

*  each  such  tollhouse  and  garden  not  exceeding  one*fourth  part 

*  of  an  acre,  and  from  time  to  time  to  alter  the  situation  of  such 

*  gates  or  turnpikes  and  tollhouses,  as  they  shall  think  proper/ 

After  this  statute  was  passed,  the  trustees  under  the  new  act 
raised  an  ai^tion  of  declarator  to  have  it  found  and  declared,  that 
they  were  entitled  to  replace  the  turnpike*gate  at  the  spot  from 
whence  it  had  been  removed  between  Anderston  and  Glasgow. 
The  Magistrates  pf  Glasgow  and  the  Magistrates  and  some  of  the 
inhabitants  of  Anderston  gave  in  separate  defences,  in  which  they 
pleaded,  that  the  trustees  under  the  present  statute  had  undei^- 
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27  Not.  1838.  fakeii  all  the  obligations  incumbent  On  their  predecestors^  and^ 

^^■^V'^^    amongst  others,  that  they  were  bound  by  the  bargain^  which  bad 

Donald  v.        been  entered  into  in  virtue  of  two  clauses  contained  in'the  statute 

Magistrates  of 

Glasgow  and    1792 ;  and  that  the  Magistrates  and  inhabitants  of  AnderstoD, 

Aoderstoiu      (^^  pay ment.  of  the  sum  therein  fixed,  had  obtained  an  immunity 

from  any  toll  being  placed  there  in  all  time  coming. 

The  Lord  Ordinary,  after  seeing  the  report  of  an  accountant 
as  to  the  annual  expense  of  keeping  the  road  in  repair,  pronoun- 
ced the  following  interlocutor :  <  The  Lord  Ordinary  having  con^ 

*  sidered  the  foregoing  report,  and  whole  process,  Finds,  that,  in 
^  the  Road  Act  relative  to  the  road  leading  from  Glasgow  to  Yoker 

*  Bridge,  passed  in  1792,  it  is  provided,  *  That  if,  at  any  term  of 
<^  Martinmas  during  the  term  of  this  act,  there  shall  be  paid  to 
<^  the  foresaid  trustees,  by  the  inhabitants  of  Anderston,  the  sum 
<*  of  L.300  sterling,  then  and  in  that  event,  and  upon  such  pay- 
"  ment  being  so  made,  the  said  trustees  shall  be  obliged,  at  the 
**  term  of  Whitsunday  next  ensuing,  to  remove  the  toll-bar  which 
<^  Is  at  present  placed  at  the  west  end  of  the  said  village  of  An- 
(<  derston,  and  place  the  same  farther  to  the  westward,  so  as  that 
<<  the  same  shall  not  be  nearer  the  city  of  Glasgow  than  the 
*^  west  side  of  the  road  branching  from  the  main  road  to  Sandy- 
<^  ford :  And  provided  always,  that  thereafter  no  tolUbar  shall 
<*  be  erected  by  the  said  trustees  between  the  aforesaid  west  sidis 
*^  of  the  said  branching  road  and  the  city  of  Glasgow  :*  Finds, 

*  that,  on  13th  November  1792,  in  order  to  obtain  the  benefit  of 

<  this  provision,  the  sum  of  L.900  was  paid  to  the  Yoker  Road 

<  Trustees  by  the  inhabitants  of  Anderston,  and  the  toll-bar  was, 

<  in  consequence  thereof,  removed  to  its  present  situation  at  Sandy- 

<  ford :  Finds,  that  the  terms  and  provisions  of  the  above  act  were 
'*  enlarged  by  an  act  passed  in  1803;  and,  when  this  was  about  to 

<  expire,  the  present  act,  5th  Geo.  IV.  c.  3,  was  obtained,  *  for 
^  more  effectually  making  and  repairing  the  road  from  the  city  of 
^*  Glasgow  to  Yoker  Bridge,'  which  repeals  the  former  acts,  and 
^  authorises  the  trustees  ^  to  erect,  or  cause  to  be  erected^  a  gate 
^<  or  gates,  turnpike  or  turnpikes,  in,  upon,  or  across  any  part  or 
<'  parts  of  the  said  road  from  Glasgow  to  Yoker  Bridge :'  Finds, 

*  that  the  notice  given,  previous  to  applying  for  the  said  act,  did 

<  not  import  that  there  was  any  intention  to  repeal  the  former  acts, 

*  or  to  get  rid  of  any  contract  or  obligation  entered  into  with  third 

*  parties  under  the  former  acts :  And  therefore  finds,  that  the 

<  broad  terms  of  the  above  clause  cannot  be  interpreted  to  mean 
« that  the  trustees,  have  the  right  to  annul  the  agreement  entered 

*  into  with  their  predecessors,  so  that  the  trustees  cannot  place 
«  any  toll-bar  nearer  to  Glasgow  than  the  west  side  of  the  road 

"^  <  branching  to  Sandyford ;  therefore  sustains  the  defences,  asr 
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*  soilsies  the  defenders,  and  decerns :  Finds  the  defenders  entitled  27  Nov.  isst. 

*  to  expenses,  except  as  to  the  objection  by  the  Magistrates  of    ^^V^^ 
1  Glasgow  to  the  pursuer's  title :  Allows  an  account  thereof  to  be  gj^tratcs^of 

*  ffifen  10,  and  remits  to  the  auditor  to  tax  the  same,  and  to  re-  Glasgow  and 
t  port' 

The  clerk  of  the  road  trustees  reclaimed^ — but  the  Court  unaoi-  Judgmtot. 
moasly  refused  the  note. 

» 

Lord  Oidiiiary,  Medwytu        Act  Ihm  qfFae.  (Bapt^)  and  M^NeUL        Alt  Lord 
Advocate,  Skene  and  Monteiih,  Alex,  Douglae,  WaJUr  Dickion  and  J,  O. 

AniUrA,  AgeoU.        F,  Clerk.. 


SECOND  DIVISION. 
No.  XXIII.  28  2Vo««ni«- 1882. 

ROLLO 

against 
•  Mrs  SHAW  and  Others. 

Husband  and  Wife.. —  Bankrupt.  —  Fiae.  —  Retention. — 
'  By  oil  onlmayitjai  merriage^^ontracty  a  wife^  in  consideration  of 
■  fromdonM  therein  setded  upon  her  by  the  htubandj  having  disponed 

•  a  sum  of  money  due  to  her  <  to  and  in  favour  of  herself  and  her 
'  isiended  husband^  in  cofgunctfie  and  Kferent^for  the  liferent  use 

*  tMsnarfy  of  the  longest  liver,  and  to  the  children  of  the  marriage^  in 

*  such  proportions  as  they  shaU' direct,  by  any  writing  under  their 
'  hands,  and  failing  thereof,  equally  in  fee;  whom  failing,  to  herself 
'  and  her  said  intended  husband^  equally  betwixt  t/tem,  and  to  their 

.  *  respective  heirs  and  assignees  ;!  and  the  husband,  to  whom  part  of 

•  the  money  had  been  paid,  hailing  died  bankrupt ;— found,  1.  That 
the  effect  of  this  disposition  was  to  vest  the  liferent  only  in  th^  spouses, 
and  the  fee  in  the  children.  2.  That  the  wifis  provisions  not  being 
secured,  her  daim  and  the  children's  to  the  balance  of  the  fund  sttil 
in  the  hands  of  the  debtor  was  preferable  to  tliat  of  the  creditors  of 
Ae  husband 

« 

By  an  antenuptial  marriage-contract,  entered  into  between  the  late 
David  Ram^aji  writer  to  the  signet,  and  Helen  Shaw,  he  obliged 
himself  and  bis  representatives,  in  the  event  of  her  survivance,  to 
pay  her  an  annuity  of  L.150,  besides  other  minor  provisions ;  and 
be  farther  assigned  and  disponed  in  favour  of  the  children  of  the 
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28  Nov^ldSS.  marriage^  (subject,  however,  to  his  power  of  management  aiiddis^ 

R^p^w  P^s*^  ^^^  oneroug  causes,)  the  whole  property  whidb  should  belong 

and  Others,     to  him  at  the  dissolution  of  the  marriage;  which  provisions  in 

her  favour  Helen  Shaw  accepted  in  full  of  all  her  legal  claims^ 

<  excepting  her  interest  in  her  own  fortune,  as  after  provided  f 
^  For  which  causes,  and  on  the  other  part,  the  said  Helen  Shaw, 

*  with  advice  and  consent  of  her  said  father,  hereby  assigns,  dis*- 

*  pones,  and  conveys,  to  and  in  favour  of  herself  and  the  said  Da* 

<  vid  Ramsay,  in  conjunct  fee  and  liferent,  for  the  liferent  use  al- 

*  lenarly  of  the  longest  liver,  and  to  the  children  of  the  marriage, 

*  in  such  proportions  as  they  shall  direct,  by  any  writing  under 

*  their  hands,  and  failing  thereof,  equally,  in  fee ;  whom  failing,  to 

*  herself  and  the  said  David  Ramsay,  equally  betwixt  them,  and  to 

*  their  respective  heirs  and  assignees,  all  lands  and  heritages,  debtSi 

*  sums  of  money  and  effects  presently  belonging  to  her,  or  which 

<  shall  belong  to  her  at  the  dissolution  of  the  marriage,  other  than 

*  the  provisions  before  expressed,  and  particularly  .the  sum  of 

<  L.5000  sterling  bequeathed  to  her  under  the  settlements  of  her 

*  deceased  uncle,  Alexander  Shaw,  Esquire,  of  the  island  of  Ja- 
^  maica*'  Certain  individuals  were  named  in  the  contract,  at 
whose  instance  execution,  for  implement  thereof  in  favour  of  Helen 
Shaw,  and  her  children  of  the  marriage,  should  pass. 

During  the  subsistence  of  die  marrii^e,  Mr  Ramsay  drew  co]> 
siderable  sums  from  the  executors,  under  Alexander  Shaw's  set- 
tlement, to  account  of  Mrs  Ramsay's  legacy,  and  interest  due  up- 
on it ;  but  at  the  time  of  Mr  Ramsay's  death,  a  balance  of  up- 
wards of  L.3000  still  remained  in  the  hands  of  the  executors.  Mr 
Ramsay  having  died  bankrupt,  a  multiplepoinding  was  raised  at 
the  instance  of  the  executors,  in  order  to  determine  whether  the 
remainder  of  this  legacy  belonged  to  his  widow  and  children,'  or 
to  his  creditors  at  large. 

The  Lord  Ordinary  preferred  the  claim  of  Mrs  Ramsay  and 
her  children  to  the  fund  in  medio,  and  added  the  following  note: 

*  I.  The  Lord  Ordinary  thinks,  1st,  That  the  words  *of.  the  as- 
^  signalion  by  Mrs  Ramsay,  then  Helen  Shaw,  in  the  antenuptial 

*  marriage-contract,  where  she  <  assigns,  dispones,  and  conveys  to 
<'  and  in  favour  of  herself  and  the  said  David  Ramsay,  in  con* 
*'  junct  fee  and  liferent,  for  the  liferent  use  allenarly  of  the  longest 
*'  liver,  and  to  the  children  of  the  marriage,  in  such  proportions, 
^  &c.  in  fee,'  must  be  interpreted  as  if  they  had  run,  <  for  their 
^<  liferent  use  and  that  of  the  longest  liver  allenarly.'     2d,  That 

*  the  efiect  of  these  words  was  to  vest,  at  the  utmost,  only  a  fidu- 

*  ciary  fee  in  the  husband  for  the  use  so  agreed  upon.     The  Lord 

*  Ordinary  has  nd  doubt  whatever  in  rejecting  the  interpretation  of 

*  the  creditors,  which  comes  to  this,  that  the  words  are  to  be  read. 
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**  for  the  use  and  enjoyment  by  the  husband,  in  full  and  free  pro*  sS-Nov.  idaiiU 
*<  perty  dorinir  the  joint  lives  of  the  apousei,  but  for  the  ii8e  of  the  J^tP^^^'^r 

,1  1-         •     i-i  1     >      rT.1T       J/-.  J-  i_^.  1         RoUow.  Shaw 

<*  loDgest  uver  in  liferent  only.      The  Lord  Ordinary  believes  that  and  Others. 

^  DO  such  provision  was  ever  heard  of  in  Scotcb conveyancing;  and 

^  it  seems  preposterous.     The  Lord  Ordinary  would  rather  take 

<  (he  words  literally,  and  hold  them  as  vesting  in  the  husband  und 

'  wife  a  fiduciary  fee  for  the  liferent  use  of  the  survivor,  after  dis^ 

'  solotion  of  the  marriage  by  death,  and  for  the  children  in  fee, 

*  with  an  omission  and  exclusion  of  all  enjoyment  whatever  du- 

*  ring  the  existence  of  the  marriage.  But  this,  which  is  the  literal 
'  interpretation  of  the  use  by  which  the  conveyance  is  limited,  is 
'  also  too  absurd  to  be  received. 

'  II.  The  words  being  so  read,  the  Lord  Ordinary  considers  the 
'  circumstance,  that  the  fund  was  executry,  instead  of  land  or  a 

*  hooded  debt,,  as  of  no  relevancy,  and  does  not  think  that  intima* 
^tion  of  this  assignation  to  the  debtors  in  the  fund  is  necessary, 

*  in  order  to  exclude  the  creditors  of  the  husband,  (though  it  is  suffix 

*  deutly  evident  that  the  nature  of  the  contract  was  in  fact  commu^r 
'nicated  to  the  debtors,)  nor  that  express  exclusion  of  the  jus  ma* 
« riti  was  necessary  in  order  to  exclude  these  creditors.  The  Lord 
'  Ordinary  does  not  think  that  the  jus  mariti  has  any  operation  to 
'cot  down  conveyances  made  of  the  wife's  fortune  by  antenuptial 
'  contract  in  her  own  favour,  or  in  fatour  of  the  children  of  the 
'  marriage.  Exclusion  of  the  jus  mariti,  if  necessary  to  the  effect  of 
^  allowing  theae  to  stand,  is  implied.     The  legal  assignation  of  the 

*  wife's  moveable  fortune  by  marriage  to  the  husband  never  can 
<  be  supposed  to  have  existed  at  all,  in  contradiction  to  such  con« 
'  feyances  contained  in  the  antenuptial  contract  on  which. the  mar^- 
« riage  proceeds.  As  to  intimation — ^if  the  jus  mariti  had  been 
'expressly  excluded,  intimation  of  such  exclusion  never  is  held 

*  necessary,  even  to  bar  the  debtors  of  the  wife  from  paying  to  the 
'  bosband,  far  less  to  exclude  the  creditors  of  the  husband  from 

*  taking  the  wife's  separate  estate.     No  party  has  a  right  to  as- 

*  some  that  a  wife  was  married  without  a  marriage-contract,  and 
'  that  all  her  moveable  property  must  have  passed  to  her  husband 
'by  the  operation  of  law.  Parties  interested  must  inquire  what 
'  were  the  actual  conditions  of  the  marriage.' 

The  creditors  rtdaimed^  and  referred,  in  support  of  their  con-  Defendcn* 
ttrnction  of  the  contract,  as  stated  in  the  note  of  the  Lord  Ordinary^  ^^^^' 
to  the  case  of  Neilson  v*  Murray,  14.March  1732,  in  the  House 
of  Lords,  CraigU  and  Stewarfs  Bep.  They  farther  pUadedy  that 
whatever  might  have  been  Mr  Ramsay's  personal  obligations  in  a 
question  with  bis  wife  and  children,  yet  as  he  was  undoubtedly 
entided  to  demand  and  receive  payment  of  the  fund  in  question 
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t8  Nov.  1831^.  from  the  executors  of  the  testator,  upon  his  own  discharge,  it  was 
.  ^*^"V^^^    impossible  not  to  hold  it  equally  available  fof  the  payment  of  his 
afid  OdienT^  onerous  debtS)  as  if  it  had  been  actually  uplifted  by  him ;  Bdfs 
Camm.  i.  638.  art.  6. 


Pureuer't 
Pleitt. 


Opinion  of 
Court. 


It  was  answered — :!.  That  it  was  absurd  to  suppose  it  could  be 
the  intention  of  the  parties,  that  the  husband's  survivance  should 
convert  into  a  bare  liferent,  what,  during  the  subsistence  of  the 
marriage,  was  constituted  an  absolute  right  of  fee  in  his  person; 
Waterstone  v.  Rentons,  25  Nov.  1801,  Af.4S97;  Hunter  v.  Hun- 
ter's Creditors,  9  July  1794,  BelTs  Cases;  Creditors  of  Pringle 
V.  Erskine,  2  June  1714,  Fol.  Did.  M.  426L  2.  This  was  quite 
different  from  the  case  where  the  fund  in  dispute  had  belonged 
originally  to  the  husband^  or  where  it  was  made  the  subject  of  spe- 
cial agreement  between  the  spouses  after  marriage.  The  disposi- 
tion of  the  legacy,  giving  the  fee  to  the  children,  and  a  liferent  only 
-to  the  husband,  being  made  by  Mrs  Ramsay,  while  unmarried,  it 
could  not  be  affected  by  the  legal  assignation  of  the  marriage; 
«nd  there  is  no  reason  in  law  for  alleging  that  the  creditors  of  the 
husband  could  take  more  than  he  himself  could,  either  under  the 
antenuptial  contract,  or  by  virtue  of  the  marriage. 

Lord  GkrUee. — The  fund  in  medio  still  remains  in  the  hands 
of  the  surviving  executor,  and  he  appears  to  be  one  of  the  parties 
at  whose  instance  execution  of  the  contract  is  authorised- to  pass. 
Now,  even  supposing  that  the  creditors  put  the  true  construction 
on  the  marriage-contract,  yet  as  the  money  is  now  in  the  same 
situation  in  which  it  was  when  that  contract  was  entered  into,  mast 
not  the  widow  be  entitled  to  retain  it  until  she  be  secured  in  the 
provisions  for  which  she  therein  stipulated  ?  But  I  do  not  think 
that  that  is  the  true  construction.  Even  in  the  earliest  times,  when 
the  right  of  the  husband  was,  in  spch  questions,  carried  to  the 
greatest  extent,  the  meaning  of  parties  in  the  use  of  the  terms  life- 
rent and  fee  in  a  marriage-contract,  was  explained  by  considering 
where  the  fund  came  from, — whether  through  the  wife,  or  be- 
longed to  the  husband.  There  is  no  solid  distinction  that  can 
be  pointed  out  between  this  case  and  that  of  Waterstone  which 
ought  to  produce  here  a  different  judgment.  Another  circum- 
stance to  be  attended  to  is,  that  the  disposal  of  the  wife's  pro- 
perty amongst  the  children  of  the  marriage  is  given  to  her  equal- 
ly with  the  husband ;  and  further,  there  is  a  provision  that, 
failing  children,  such  property  shall  be  divided  equally  betwixt 
the  husband  and  wife,  and  their  respective  heirs-  and  assig- 
nees. It,  however,  appears  impossible  to  make  these  provisions 
consistent  with  the  idea  of  thie  fee  being  absolutely  in  the-husband. 
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Besides,  as  the  testator  directed  that  the  legacy  should  bear  in*  28  Nov.  188& 
terest  previous  to  Mrs  Ramsay's  arrival  at  the  age  of  twenty-four,  J^^T^^^TT 

L      V         •      •      1  1      u  ui     *     if       •*  •  .     ,.*  Hollo  n.  Sh«w 

when  the  principal  sum  also  became  payable  to  her,  it  is  not  plain  and  Othcn. 
tome  that  this  fund  would,  by  operation  of  the  law  itself,  have 
fBllen  under  the  jus  mariti,  and  would  not  rather  have  been  consi-* 
dered  as  a  feudum  pecuniae,  excluding  thd'husband's  right.  At  alt 
events,  the  trustees  might  have  refused  to  advance  to  the  husband 
what  now  remains  of  the  legacy,  till  he  secured  the  provision  of 
the  marriage-contract  in  favour  of  Mrs  Ramsay.  I  cannot, 
therefore,  see  any  ground  for  altering  the  interlocutor* 

The  other  Judge*  having  expressed  opinions  to  the  same  effect,  Judgmmt. 
the  Cowrt  refused  the  note. 

ImiMnsduBKoet  Ordioary.         For  the  Creditoriy  jSAcm,  ThomMn.         For  the  WU 
dow  aod  Childreo,  Jamuon,  and  Cowtau  Jo*  HamUUn^  W.  S.  and  Donalds 

«M  j-  Caat^Ml,  W.  S.  Agents.         F.  Clerk. 

s. 


FIRST  Dirisiotr. 


No.  XXI V.  I  December  1032. 

THOMAS  NICOLSON 

affainst 
THOMAS  BINKS. 

FoBEiGN. — A  creditor  havinff  imprisoned  his  debtor  in  Irebmdjbr  a 
Scotch  dAt^  and  the  debtor  having  subsequently  there  applied  for  and 
tAtained  the  benefit  of  the  insolvent  debtors  act  applicable  to  Ireland, 
under  whi^h  he  surrendered  his  whole  properfyy  and  obtained  his  dis" 
iAarge,  the  creditor  being  appointed  assignee  ;— founds  upon  the 
dAUn^s  return  to  this  country,  the  creditor  could  not  enforce  a  caption 
against  him  fir  the  same  debt. 

NicoLSON,  coach-owner  and  horse-dealer  in  Glasgow,  having 
gone  to  Dublin,''was  arrested  there  at  the  instance  of  Binks,  upon 
a  process  in  Ireland,  proceeding  on  diligence  done  in  this  coun- 
try upon  a  bill  accepted  by  Nicolson,  and  was  committed  to  the 
Sheriff's  prison,  Dublin.  Being  unable  to  pay  the  amount  due, 
be  filed  a  petition  in  the  insolvent  court,  under  the  statutes  1  and 
2  Geo.  IV.,  for  the  relief  of  insolvent  debtors  in  Ireland.  Un* 
der  that  application,  Nicolson  made  a  fuH  surrender  and  con- 
veyance of  his  effects  to  John  Mitchell  of  Dublin,  who  was  ap- 
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I  B«c.  1633.  pointed  provisional  assignee;  and  thereafter  Binks,  the  charger, 

't^"^"*^    having,  upon  his  own  application,  been  appointed  assignee,  the 

Binki.     '     property,  by  an  order  of  court,  was  transferred  over  to  hini«     Up- 

on  Nicolson's  application  under  the  insolvent  act,  the  court  in 

Dublin  ordered  and  adjudged,  ^  in  pursuance  of  the  said  act,  that 

^  the  said  prisoner  be  ndt  discharged  out  of  custody  by  virtue  of 

*  the  said  act,  or  receive  or  be  entitled  to  any  protection  under 

*  the  same,  until  he  shall  have  been  in  custody  at  the  suit  of  some 
\  one  or  more  of  the  persons  who  were- creditors  at  the  time  of  his 

*  petitioning  the  said  court,  and  from  whose  claims  he  is  dis- 

*  charged  by  the  judgment  of  this  court  for  the  period  of  six 

*  months,  to  be  computed  from  the  10th  of  November  last,  being 

*  the  day  of  Aling  the  said  petition,  and  that  he  be  then  discharged 

*  out  of  custody ;  and  that  he  be  so  discharged  out  of  custody  by 

*  virtue  of  the  said  act,  and  receive  and  be  entitled  to  protection 
^  un^er  the  same,  as  to  the  herein  after-nientioned  debts  and  sums 

<  of  money  by  the  said  prisoner  to  the  several  persons  herein  af- 

*  ter  named  respectively  due,  or  claimed  to  be  due,  from  time  to 

<  time,  on  the  10th  day  of  November  last,  being  the  time  of  pre* 

*  senting  his  said  petition  to  this  court/  The  first  of  the  list  of 
debts  subjoined  to  this  order  was  that  due  to  the  charger. 

At  the  expiration  of  the  period  mentioned  in  the  above  order, 
Nicolson  was  discharged  from  Custody,  and  returned  to  Scotland, 
where  he  was  again  apprehended,  at  the  suit  of  Binks,  on  the  old 
diligence  on  which  he  had  been  arrested  in  Dublin,  and  incarce- 
rated in  the  jail  of  Glasgow.  He  presented  a  bill  of  suspension 
and  liberation,  and  pleaded — By  the  21  sect,  of  the  stat  1  and  2 
Geo.  IV.  c.  59,  regulating  the  insolvent  debtors  court  in  Ireland| 
it  is  provided,  <  that  if  the  court  shall  be  satisfied  with  the  said 

<  schedule,  and  that  such  prisoner  is  entitled  to  the  benefit  of  this 
.'  act,  then,  and  in  such  case,  such  court  shall  so  declare,  and 
^  shall  order  such  prisoner  to  be  so  discharged  from  custody  forth* 

*  with,  or  so  soon  as  such  prisoner  shall  have  been  in  custody,  at 

<  the  suit  of  one  or  more  of  the  persons  who  were  creditors  at  the 

*  time  of  the  petitioning,  or  who  have  since  become  creditors  in 

<  respect  of  debts  then  growing  due,  for  such  period  or  periods 
^  not  exceeding  six  months  in  the  whole,  as  the'  said  court  shall 

*  direct  to  be  computed  from  the  time  of  filing  the  petition  of  such 

*  prisoner,  and  shall,  in  such  order,  specify  the  several  debts  of 

<  the  said  prisoner  to  which  such  discharge  shall  apply,  and  such 

*  discharge  shall  extend  to  all  process  issuing  from  any  court,  for 

<  any  contempt  of  any  court,  ecclesiastical  or  civil,  by  non-pay-» 

<  ment  of  money  or  of  costs,  or  expenses,  in  any  cause  or  pro- 

*  ceeding  in  any  court,  ecclesiastical  or  civil.' 
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.  By  tbe  34  dectioo  it  19  enacted^  <  That  no  prisoner  who  sliall  r  Dec.  iSM 
'have  obtained  bis  or  her  discharge»'by  virtue  of  this  act,  shall,  ^^^^^^^^ 

*  at  any  time  after  such  discharge,  be  imprisoned  by  reason  of  the  sinks. 
< judgment  so  as  aforesaid  entered  up  against  him  or  her,  in  the 

*  name  of  such  assignee  or  assignees  as  aforesaid,  or  of  any  judg* 
'  ment,  or  decree,  or  order  obtained  for  payment  of  money  only, 
'  or  for  debts,  daoiages,  contempt  of  any  court,  ecclesiastical  or 

<  civil,  by  non-payment  of  money,  or  costs  contracted,  incurred,. 
'  occasioned,  owing,  or  growing  due  at  the  time  of  the  commenceo* 
'  meat  of  such  actual  custody,  and  expressed  in  such  discharge,* 
*or  shall  be  detained  in  prison  for  any  costs,  taxed  or  untaxed, 
^  to  the  payment  of  which  he  may  be  then  liable,  in  consequence 
'or  by  reason  of  any  contempt,  or  in  order  to  the  paying  the 
'  same,  but  that,  upon  every  arrest  or  detainer  in  prison,  upon 
'  any  such  judgment,  or  decree,  or  order,  or  for  or  on  account  of 

<  soy.  such  debt,  damages,  contempt,  costs,  sum  and  sums  of  mo* 

*  ney,  it  shall  and  may  be  lawful  for  any  judge  of  the  court  from 
'  which  any  such  process  shall  have  issued,  upon  shewing  to  such 
'judge  a  copy  of  the  order  of  the  court  for  relief  of  insolvent 
'  debtors  for  such  discharge  as  aforesaid,  attested  by  the  chief 
'  clerk  of  the  said  court,  to  release  from  custody  such  prisoner 
'  as  aforesaid ;  and,  at  the  same  time,  if  such  judge  shall,  in  his 
'  discretion,  think  fit  so  to  do,  to  order  the  plainti£F  in  such  suil 
'  or  snits,  or  any  person  or  persons  suing  out  such  process,  to 
'  pay  such  prisoner  the  costs  which  he  or  she  shall  have  incurred 
'  on  such  occasion,  or  so  much  thereof  as  to  such  judge  shall 

*  seem  just  and  reasonable,  such  prisoner' causing  a  common  ap- 

*  pearance  to  be  entered  for  him  or  her,  in  the  action  or  suit,  for 
'  any  such  debt  as  aforesaid.' 

It  was  under  the  provisions  of  this  act  the  complainer  obtained 
his  discharge  and  liberation.  The  charger,  by  arresting  him  in 
Ireland  for  the  same  debt,  compelled  the  complainer  to  resort  to 
that  act»  The  charger  took  benefit  under  it :  he  appeared  and 
claimed  under  its  provisions,  and  he  was  appointed  assignee,  and 
entered  upon  possession  of  all  the  complainer's  property  for  be- 
hoof of  himself  and  the  other  creditors.  The  complainer  under 
tbe  above  act  was  expressly  discharged  from  this  debt,  and  there* 
/ore  the  charger  is  not  entitled  to  prosecute  again  for  payment  of 
it,  or  to  make  use  of  the  former  diligence  to  deprive  the  com-> 
plainer  again  of  his  liberty.  The  charger  is  not  entitled  to  take 
tbe  benefit  of  the  statute,  and  at  the  same  time  disregard  its 
provisions.  Such  proceeding  cannot  be  justified  by  the  mere  cir* 
cfiinstance  of  tbe  protection  having  been  awarded  in  Ireland,  and 
of  tbe  complainer  having  again  returned  to  this  country,  which, 
he  never  intended  permanently  to  leave. 
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1  Dec  18S2;  Answered^ — ^The  diligence  under  which  the  complainer  was  im- 
prisoned in  Ireland^  and  which  entitled  him  to  apply  for  the  be- 
nefit of  the  insolvent  act  there,  was  under  a  process  of  an  Irish 
court.  The  Scotch  diligence  was  in  no  respect  recognised.  It 
was  only  from  being  the  object  of  an  Irish  process  that  the  com- 
plainer could  apply  for  the  benefit  of  the  insolvent  act.  The  re- 
medy which  he  there  obtained  was  against  imprisonment  in  Ire- 
land)  under  the  jurisdiction^  and  upon  the  process  of  an  Irish 
court ;  but  the  statute  applied  to  Ireland  alone,  and  was  not  in- 
tended to  prevent  debtors  being  incarcerated  in  England  or  Scot-  - 
land.  The  debt  in  this  case  was  a  Scotch  debt.  Both  debtof 
and  creditor  resided  in  Scotland.  No  foreign  court  had  power  td 
prevent  a  creditor  from  making  use  of  the  means  of  enforcing  pay- 
ment which  the  law  of  Scotland  gave  him. 

The  same  rules  must  apply^  in  the  present  case,  as  are  adopted 
in  regard  to  the  protection  afforded  by  the  Lord  Chancellor's 
certificate  under  an  English  commission  of  bankruptcy.  That 
certificate  is  a  discharge  of  English  debts,  equivalent  to  a  dis- 
charge granted  by  the  Court  of  Session  under  a  Scotch  seques- 
tration* But  the  Lord  Chancellor's  certificate  does  not  apply 
to  Scotch  debts,  and  does  not  prevent  a  creditor  from  compelling 
payment  in  the  way  pointed  out  by  the  law  of  Scotland.  In  alt 
the  cases  where  effect  has  been  given  to  the  Lord  Chancellor's 
certificate,  the  debt  was  a  proper  English  debt;  Rochead  v.  Scott, 
SO  June  1724,  M.  4566 ;  Yeaman  v.  Spence,  20  June  1766,  Af. 
4568 ;  Christie  v.  Straton,  4  Nov.  1746,  M.  4569 ;  where  the  ef- 
fect of  the  certificate  was  sustained  as  to  the  English  debt^  but 
oot  in  regard  to  a  Scotch  debt.  The  same  principle  was  re- 
cognised in  Watson  v.  Renton,  21  Jan.  1792,  M  4582;  Armoaf 
V.  Campbell,  21  Jan.  1792,  M*  4476;  Rose  v.  Macleod,  13  Dec. 
1825; 

The  doctrine  established  in  these  cases  clearly  applies  to  a  case 
like  the  present.  The  certificate  is>  not  a  mere  personal  protec- 
tion, but  a  discharge  of  the  debt ;  but  that  applies  exclusively  to 
English  debts.  The  whole  form  and  structure  of  the  act  under 
which  the  complainer  obtained  his  liberation  shew  that  it  applied 
to  Ireland  alone,  and  therefore  never  could  be  intended  or  id* 
terpreted  as  interfering  with  Scotch  diligence  raised  for  payment 
of  a  Scotch  debt. 


The  Lord  Ordinary  ordered  the  bill  and  answers  to  be  printed^ 
to  be  reported  to  the  Court,  and  added  the  following. note: 
.    *  The  Lord  Ordinary  reports  this  cause,   because  it  is  per-* 
^  fectly  new,  as  far  as  he  is  aware,  and  certainly  of  great  impor* 
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^  taoce.     For  himself  he  must  say,   that,  though  some  of  the  I  Dm.  iddai 
'qoestioDS  agitated  in  the*  answers  may  be  involved  in  much  dif^    ^""^V^^ 
'ficulty,  he  sees  very  little  doubt  in  the  case  as  it  stands.    The  ,bJ*^JJ*®°  ^ 
<  charger  expressly  admits,  that  he,  being  creditor  of  the  com« 
'  plainer  by  the  bill  specified,  availed  himself  of  the  laws  of  Ire^ 
Maod,  where  the  cpmplainer  then  was,  to  the  effect. of  imprison^ 
<iog  him  for  that  debt  under  the  legal  writ  or  diligence  conipe- 
'  tent  by  the  laws  of  that  country*     The  complainer  being  so  ill 
^prison,  at  the  charger's  instance^  took  the  benefit  of  the  late  jn^ 
'solyent  statute,  1  and  2  Geo.  IV.  c.  59.     The  charger  was  a 

*  party  to  the  whole  proceedings— claimed  for  the  special  debt  iit 

*  qoestion,  thereby,  it  is  thought,  making  it  a  judgment  debt  in 

*  Ireland,  and  opposed  the  demand  of  the  complainer  under  the 
^statute.     He  says  that  the  complainer  had  committed  fraud, 

*  and  did  not  make  a  fair  surrender.  He  had  full  opportunity  16 
'  state  this  in  the  forum  which  he  had  himself  chosen,  and  he  took 

*  it    By  the  statute,  §  22  and  23,  the  complainer  was  liable  to 

*  imprisonment  for  two  years,"  or  for  three  years,  according  to  th^ 
'  nature  of  any  fraud  made  out  against  him.  But  he  obtained 
'judgment  upon  an  imprisonment  of  six  months,  beyond  which 
'  he  could  not  be  detained  without  a  case  of  fraud  being  establish- 

*  ed.  The  attested  copies  of  the  proceedings  and  of  the  adjudi* 
'cation,  under  the  hand,  apparently,  of  the  proper  officer,  are- 
'produced:  and  the  latter,  dated  10th  December  1831,  wheii 
'  the  complainer  had  been  a  month  in  jail,  bears,  in  express 
'terms,  that  he  should  be  discharged  from  custody  after  six 
'months  from  the  10th  November  1831^  and  be  thereafter  enti^ 
'  tied  to  protection  against  all  the  debts  therein  set  down,  among 
'  which  is  the  debt  of  this  charger  on  the  very  bill  in  question, 
f'  being  the  first  in  the  list»     The  fact  is  farther  attested  by  an 

*  affidavit  and  relative  writs  produced ;  and  the  charger  admits  it. 
'  The  charger  farther  admits  that  he  himself  was  the  assignee 
'  appointed  by  the  Irish  court,  and  that  he  accepted  of  the  office. 

*  The  question  is,  whether  this  same  creditor,  who  imprisoned 
'  the  complainer  under  the  law  of  Ireland,  claimed  his  debt  in 
.'  curia  there,  opposed  the  bankrupt  in  his  demand  under  the  sta* 
'  tute,  and  took  an  assignment  under  all  the  sanctions  of  that  law, 
f  can  still,  individually,  proceed  with  personal  diligence  for  the 

*  same  debt  in  Scotland  ? 

'  The  effect  of  the  Iri^h  statute,  in  regard  to  Scotch  debts  and 
'  Scotch  creditors,  generally,  may  be  very  doubtful.  Perhaps  there 

*  may  be  ground  for  the  reasoning  of  the  charger  on  the  subject, 
'  though  the  Lord  Ordinary  will  not  anticipate  a  question  which, 
<  in  his  apprehension,  does  not  occur.     If  a  Scotch  creditor  claim* 
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ed  under  an  English  assignmenti  it  is  choughf  that  the  Lord 
Chancellor's  certificate  would  be  a  good  discharge  against  hiin» 
a  point  implied  in  the  very  case  of  Rose  against  M^Leod,  Dec. 
SI.  1825,  quoted  by  the  charger.  But  the  present  case  is  far 
stronger,  because  the  whole  proceedings  in  Ireland  were  at  the 
instance  of  the  charger  himself  as  the  incarcerating  creditor. 

<  It  is  farther  to  be  observed,  that  if  the  complainer  were  still 
in  jail  in  Ireland,  under  the  writ  of  fieri  facias,  the  charger  could 
hardly  be  allpwed  to  proceed  even  against  the  goods  of  his  pri" 
soner  consistently  with  the  decision  in  the  case  of  Gordon  v. 
Gordon,  December  13. 1825, — the  whole  proceeding  in  Ireland 
importing  a  judgment  taken  on  the  debt  in  the  Irish  court ;  and 
although  the  complainer  is  now  discharged  out  of  custody,  that 
is  by  the  act  of  the  court  under  the.  statute,  and  must  at  least 
carry  with  it,  against  this  charger,  all  the  privileges  thereto  an* 
nexed. 

*  If  the  complainer  is  right  in  his  ground  of  suspension,. the 
Lord  Ordinary  has  no  doubt  that  he  must  be  liberated  without 
caution.' 


opinion  of 
Court. 


Judgment. 


Lord  BalgTcay. — I  have  no  doubt  that  the  proceeding  of  the 
charger  in  this  case  is  altogether  irregular  and  oppressive.  He 
IS  barred,  personal!  exceptione,  from  putting  the  Scotch  diligence 
into  execution.  '  He  followed  his  debtor  to  Ireland.  He  went  of 
his  own  accord  and  took  the  benefit  of  the  Irish  courts,  and  was 
a  party  to  the  whole  proceedings  there.  This  was  well  put  in 
the  case  of  Rose,  where  the  question  was,  whether  the  party  had 
made  a  elaim  in  the  English  courts : — if  he  had  done  so  the  qaes** 
tion  would  have  been  at  an  end. 

L(yrd  Gillies. — I  think  it  is  res  judicata  against  the  charger. 
He  appeared  in  the  Irish  process,  and  got  the  benefit  of  the  law 
there. 

The  Lord  President  and  Lord  Craiffie  concurred.  The  latter 
observed,  that  having  undertaken  the  office  of  assignee  for  the 
creditors,  it  was,  at  any  rate,  incorrect  in  the  diarger  to  adopt 
measures  calculated  to  recover  a  debt  due  to  himself  individually, 
in  the  manner  here  followed. 

The  Courty  accordingly,  passed  the  bill,  and  granted  the  libe* 
ration. 


Lord  Moncmff^  Ordioary,  Act.   Ctminghame,  Paterson.  John  CuUettf  W.  S, 

Agenu         Alt  Jetmeton,  Rusadl.  Wothenpoon  jr  Mack,  W.  S.  Agents.         «Su 

•  Clerk. 

t: 
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No.  XXV.  6  December  1832.  • 

ELIZABETH  HOOD  and  TUTOR 

against 
THOMAS  HOOD  and  Others. 

Tailzie. — A  party  having  conveyed  his  property  to  trustees^  under  the 
fitters  of  an  entail,  in  favour,  first,  of  his  daughter  and  her  heirs/', 
and  failing  her  without  issue,  in  favour  of  certain  other  substitutes^ 
and  the  daughter,  to  whom  the  property  had  been  conveyed  by  the 
trustees,  in  terms  of  the  trust-deed,  having,  in  a  postnuptial  contract  of 
marriage,  conveyed  generally  her  whole  property,  (after  a  liferent  in 
favour  of  her  husband,  J  to  the  children  of  the  marriage,  share  and 
fhonre  alike,— found,  that  this  conveyance  was  not  an  effectual  altera^ 
'  Hon  of  the  destination  of  the  original  trust-deed  ;  and  that,  notwith*' 
standing  the  terms  of  the  contract  of  marriage,  the  son  of  the  institute 
Vfos  entitled  to  succeed  to  the  property  to  the  exclusion  of  his  sister^ 

The  deceased  Thomas  Hood  (grandfather  of  the  parties)  con^ 
veyed  bis  whole  property,  heritable  and  moveable,  to  trustees; 
for  the  purposes  mentioned  in  the  trust-deed.  After  certain 
provisions  in  favour  of  his  brother  William  and  two  of  his  (Wil- 
liam's) children,  the  deed  declared,  *  that  the  right  to  the  whold 
'foresaid  subjects,  heritable  and  moveable,  vested  in  the  trustees 

*  aforesaid,  in  so  far  as  not  already  hereby  bequeathed,  is  for  thd 
'  use  and  behoof  of  Mary  Hood,  my  only  daughter,  aiid  her  heirs, 

*  and  such  other  child  or  children  as  shall  be  procreated  of  this  pre^ 
^sent  marriage,  share  and  share  alike ;  and  failing  my  said  daugh- 

*  ter,  or  any  other  child  or  children,  by  decease,  without  lawful  is^ 
<  sue  of  their  or  her  body,  it  is  provided,  that  the  foresaid  sub- 
ejects,  heritable  and  moveable,  shall  be  divided  and  descend  in 
^the  manner  and  way  after  mentioned/  After  providing  for  the 
succession,  in  the  event  of  the  failure  of  his  daughter  or  any  other 
thild  without  issue,  the  deed  proceeds,  ^  Providing  always,  as  it 
^i&  hereby  expressly  provided  and  declared,  that  it  shall  not  be 

*  in  the  power  of  the  said  Mary  Hood,  my  daughter,  nor  of  any 

*  other  of  the  heirs  of  provision  before  specified,  to  alter,  innovate, 
^or  change  the  said  order  of  succession  before  written,  nor  to  do 
'  any  other  fact  or  deed,  directly  or  indirectly,  whereby  the  same 
•may  beany  waysjaltered  or  disappointed ;  declaring,  that  such 
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facts  and  deeds  to  be  in  themselves  void  and  null ;  and  farther 
providing  and  declaringi  that  it  shall  not  be  in  the  power  of  the 
said  Mary  Hood,  or  any  of  the  heirs  of  provision  above  specified, 
to  sell,  gift,  or  gratuitously  dispose  of  the  said  subjects,  nor  to 
contract  debts  thereon,  nor  in  any  shape  to  burden  the  same; 
declaring  hereby,  that  if  they,  or  any  of  them,  shall  do  in  the  con- 
trary, then,  and  in  either  of  these  cases,  the  person  so  contravening 
shall,  for  him  or  herself  contravening,  lose  all  right  and  title  to 
the  said  lands  and  others  above  disponed  ;  and  the  same  shall 
ipso  facto  fall  and  accresce  and  belong  to  the  next  heir  under 
the  above  destination,  though  descended  of  the  contravener's  bo- 
dy, and  who  would  have  succeeded  had  the  contravener  been 
naturally  dead  ;  and  as  also  under  this  condition,  that  the  s^d 
Mary  Hood,  and  the  other  heirs  of  provision  above  described, 
shall  be  obliged  to  possess  and  enjoy  the  said  lands  and  esti^te, 
by  virtue  of  these  presents,  and  of  the  infeftments  to  follow  here- 
on, and  by  no  other  right  or  title  whatever  :  And  I  farther  pro- 
vide and  declare,  that  after  my  said  daughter,  Mary  Hood,  or 
other  children  I  may  have,  shall  have  attained  the  age  of  twen- 
ty-one years»  and  in  the  case  of  her  or  their  death  before  that 
period  without  issue,  and  after  the  several  heirs  of  provision  shall 
have  attained  the  like  age  of  twenty-one  years  complete,  the  said 
trustees  shall  be  obliged  to  denude  of  the  whole  subjects  herein 
before  conveyed,  and  pf  the  proceeds  thereof,  in  favour  of  the 
several  heirs  before  mentioned,  for  whose  behoof  the  same  are 
conveyed  in  trust  as  aforesaid^  in  the  order,  and  according  to  the 
several  rights  and  interests,  and  under  the  burdens  before  speci- 
fied ;  and  by  the  existence  of  any  of  these  events,  the  trust  is 
hereby  declared  to  expire  and  determine,  and  the  sutgects  shall 
therefore  immediately  descend  to  the  heirs  therehi,  according  to 
their  several  rights  and  interests.     1  hereby  exclude  the  jus  m»* 
riti,  and  all  right  of  administration  competent  by  law  to  the  bus* 
band  of  my  said  daughter,  in  case  she  shall  happen  to  marry/ 
Upon  the  truster's  death  in  1810,   the  trustees  entered  ioto 
possession  of  the  property,  and  continued  to  manage  it  till  1824^ 
when  they  conveyed  it  to  Mary  Hood,  the  only  child  of  the  trss- 
ter.    The  conveyance  by  the  trustees  narrated  the  trust-deed  of 
Thomas  Hood,  with  the  destinations^  and  the  prohibitory,  irritanl 
and  resolutive  clauses,  and  disponed  the  property  to  Mary  Hood 
and  her  heirs ;  whom  failing,  the  heirs  of  provision  8peci6ed  in 
the  trust-deed,  under  the  burdens,  restrictiotts  and  proviaioas 
therein  contained.     Upon  this  conveyance  Mary  Hood  was  iih 
feft 

Mary  Hood  was  married  to  William  Hood  junior,  soa  of  Wil'p 
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liam  Hoody  the  truster's  brother;    They  entered  into  a  postnup-  6  Dec.  1832. 

tiai  contract  of  marriage,  by  which  they  routually  disponed,  each     ^^^v^^ 

of  them  to  the  other,  all  and  sundry  lands,  houses,  and  other  he-  ^^  ^X"^ 

ritable  subjects,  and  all  goods  and  gear  or  other  moveable  estate  oti^eirs. 

pcrtainiDg  and  belonging,  or  that  should  pertain  and  belong  to 

dlher  of  them  at  the  dissolution  of  the  marriage,  in  liferent :  And 

iuibeTf  it  was  expressly  <  declared  and  agreed  upon  between  the 

^  said  parties,  that  in  case  of  issue  of  the  marriage,  then,  and  in 

'  that  event,  the  heritage  belonging,  or  that  may  belong  to  them, 

'  with  the  debts  and  sums  of  money,  by  bonds,  heritable  and  move- 

'able^  of  whatever  kind,  that  may  be  due  and  addebted  to  them  * 

'  at  the  death  of  the  longest  liver  of  them,  shall  be  divided,  share 

'  and  share  alike,  between  the  issue  of  the  said  marriage ;  and  failr 

^  ing  a  child  or  children,  the  foresaid  heritable  and  moveable  pro- 

'  perty  shall  descend  and  be  divided  in  the  manner  and  way,  and 

*  oader  the  provisions  and  conditions,  directed  id  be  done  in  a 

*  tnist-disposition  and  settlement  executed  by  the  said  deceased 
'  Thomas  Hood,'  3^c» 

Both  Mary  Hood  and  her  husband  died  in  1829,  leaving  a  son 
and  a  daughter,  the  parties  in  the  present  action,  which  was 
iMrdoght  in  name  of  the  daughter,  to  have  it  found  and  declared, 

*  that  Mary  Hood,  the  pursuer's  mother,  had  full  and  complete 

*  right  and  power  to  enter  into  the  said  contract  f>(  marriage,  and 
'to  dispone  and  convey  the  said  subjects  to  the  children  of  the 

*  marriage,  share  and  share  alike ;  and  to  bind  and  oblige  her  heirs 
*^lo  convey  to  the  children  of  the  marriage,  equally  among  them, 

*  the  said  subjects ;'  and  farther,  *  that  the  pursuer,  in  virtue  of 
'  the  said  contract  of  marriage,  has  good  and  undoubted  right  ta 
'  one  just  and  equal  half  of  the  whole  of  the  foresaid  subjects,  and 

*  that  the  defender,  her  brother,  should  make  up  titl^es,  and  convey 
^  the  equal  half  thereof  to  the  pursnejr/ 

In  sopport  of  the  action  the  pursuer  jAeaded^^ 

By  the  deeds  executed  by  Thomas  Hood,  the  persons  called  Punuej^» 
to  the  succession  after  the  pursuer's  mother  were  not,  according     ^^ 
to  sound  legal  construction,  substitutes,  but  merely  conditional 
institutes ;  and  this  conditional  institution  failed,  by  Mary  Hood 
having  been  survived  by  lawful  issue  of  her  own  body.  The  condi- 
tion having  thus  failed,  and  the  destination  in  favour  of  the  con- 
ditionai  institutes  being  evacuated,  Mary  Hood  was  entitled  to 
dispone  the  property  to  the  issue  of  the  marriage,  in  the  manner 
which  she  had  done  by  the  postnuptial  contract,  by  giving  it  to 
the  children,  share  and  share  alike :  and  therefore,  under  that  con- 
tnict  of  marriage,  the  pursuer  was  entitled  to  one  half  of  the  pIVQ.- 
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6  Dec.  1832.  perty»  and  to  insist  in  the  present  action,  that  the  defender  should 
make  up  titles,  and  convey  the  same  to  hen 


;Hood  &  Tutor 
V,  Hood  & 
Others. 


Defender*s 
Pleas.  . 


Judgment. 


Pleaded  for  the  defender — 

1.  By  the  destination  in  Thomas  Hood's  settlement,  the  herita-* 
ble  property  thereby  conveyed  descended  to  the  defender,  as  Mary 
Hood's  heir-at-law.  Mary  Hood  had  no  power  to  alter  the  des- 
tination appointed  by  her  father,  so  as  to  defeat  the  defenderV 
right  as  his  mother's  heir-at-law. 

2.  The  destination  in  Thomas  Hood's  settlement  was  not  va- 
lidly altered,  or  the  right  of  the  deFender  to  the  whole  property 
defeated,  by  the  postnuptial  contract  founded  on,  in  respect  that 
deed  was  wholly  gratuitous,  and  contained  no  special  disposition 
of  the  property  in  question,  or  express  alteration  of  the  destina- 
tion. 

'  The  Lord  Ordinary  pronounced  this  interlocutor:  <  Finds,  that 

<  the  deceased  Thomas  Hood,  by  his  settlement,  dated  4  August 

<  1810,  disponed  the  subjects  now  in  question  to  trustees,  for  the 

*  use  and  behoof  of  his  daughter  Mary  Hood,  in  the  event  of  his 

*  having  no  other  children,  and  her  heirs,  with  a  substitution  to 

*  other  persons  in  case  of  her  dying  without  issue,  and  that  under 

*  the  restriction  of  prohibitory,  irritant,  and  resolutive  clauses 

<  against  selling,'*contracting  debt,  or  altering  the  order  of  succes- 

*  sion :  Finds,  that  the  disponer  *had  no  children  except  the  said 

*  Mary  Hood,  who  died,  leaving  the  pursuer  and  defender  the 

*  only  issue  of  the   marriage :    Finds,   that  the  trustees  under* 
^  Thomas  Hood's  settlement  disponed  the  subjects  to  Mary  Hood 

*  in  terms  of  the  said  settlement,  and  under  the  restrictions  contain- 

*  ed  in  it :  Finds,  that  Mary  Hood  had  no  power  to  alter  the  said 

<  destination  by  her  contract  of  marriage  with  William  Hood,  and 

<  did  not  effectually  alter  it;  and  finds,  that  the  defender  Thomas' 

*  Hood,  as  heir  of  his  mother,  has  right  to  the  whole  heritable 

<  property  in  question ;  therefore  sustains  the  defences,  assoilzies 

<  the  defender  from  the  conclusions  of  the  summons,  and  decerns/ 

The  pursuer  reclaimed  ;  but  the  Court  unanimously  adhered. 


jMrd  CorAouse,  Ordinary. 
M*Crackak,  Ageot. 
S.  Clerk. 


Act.  Dean  of  Fae,  (Hope,)  D.  MaauilL  tJiJtm 

Alt.  K^,  O.  B^  WQHam  SUwart,  Agent, 


T. 
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No.  XXVI.  6  December  i^, 

i 

LINDSAY  AND  Others 

againxt 
INGLIS'S  TRUSTEES. 


SociCTT. — A  partner  in  a  joint  stock  company  having  disposed  of  his 
dtares  to  another  person^  in  terms  of  the  contract  of  copartnery y  and 
the  assignee  having  been  received  by  the  company  in  place  of  the  ori* 
ginal  shareholder^  the  latter,  in  a  question  between  himself  and  the 
remaining  partners  of  the  company ^  or  their  representatives,  is  held 
to  be  liberated  from  all  obligations  due  by  the  company,  from  the 
date  of  the  completed  transference  of  his  interest  in  their  stock  ;  and 
in  case  of  his  being  compelled  to  pay  such  obligations  by  the  creditors, 
would  be  entitled  to  his  relief  from  the  remaining  partners,  although 
he  may  have  neglected  to  insist  on  all  the  outstanding  debts  of  the 
cofmpany  being  discharged  at  the  time  wlien  he  quitted  it^ 

Bt  a  contract  of  copartnery,  dated  in  1770,  Mr  Jnglis,  afterwards 
Sir  John  Inglis  of  Cramond,  and'twenty  other  persons,  united  them- 
selves  into  a  copartnery  for  carrying  on  a  glass  manufactory  at 
Leith.  By  one  of  the  articles,  of  the  contract  it  was  agreed,  that 
the  managers  should  make  up  a  state  of  the  company's  affairs,  as 
at  31  December  yearly,  which  being  afterwards  laid  before  the 
partners,  aiid  approved  of  by  them  at  a  general  meeting,  should  be 
held  as  the  true  value  of  the  stock  on  the  aforesaid  day.  Another 
article  provided,  that  the  partners  should  be  liable  both  for  a  cash- 
account  then  to  be  opened,  and  for  all  other  debts  of  the  company 
proportionably,  according  to  the  respective  shares  which  they  held, 
or  might  thereafter  hold  in  the  company's  stock.  By  another  ar- 
ticle it  was  declared,  that  none  of  the  partners  should  have  it  in 
their  power  to  assigpi  or  transfer  their  shares  to  any  other  person, 
except  to  the  company,  or  to  such  assignees  as  might  be  approved 
of  by  the  proprietors  of  at  least  eight  shares  of  the  company's 
stock  ;  otherwise  that  the  shares  so  transferred  should  be  taken 
by  the  company,  and  the  assignee  should  only  have  right  to  draw 
his  cedent's  share  of  the  stock,  at  the  rate  and  value  at  which  it 
had  been  ascertained  at  the  last  annual  valuation.  Another  article 
made  a  similar  provision  with  regard  to  the  heirs,  executors  or  re- 
presentatives of  deceasing  partners,  who  were  only  to  be  entitled 


•  • 


•  » 
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6  f)ec  1838.  to  draw  tke  yiLti^**fif -Iheir  ancestor's  stock  as  at  the  last  periodical 
^^^y^    valuatioDj  an<i  itot  to  be  assumed  as  partn^irs,  unless  approved  of  by 
Lindsay  and     ^  jy^g  gfoportion  of  the  shareholders  of  the  company's  stocL    A 
giit's  Trustees.  simjltfT^o^sion  was  ako  made  with  regai'd  to  arresters  and  cre- 
dited Van<))  finally,  it  was  declared,  that  all  persons  who  might 
...  iftef wards  be  assumed  as  partners,  should  accept  their  share  or 
.  '•  *'  V'lAiares  under  the  conditions  and  terms  of  the  contract. 

A  supplementary  contract  was  entered  into  in  the  year  1798^ 
t^hich  modified  and  altered  the  original  contract,  in  so  Ceut  as  to  give 
the  heirs  and  representatives  of  deceased  partners,  and  creditors  of 
any  partner  becoming  insolvent,  the  power  of  becoming  partners, 
or,  in  their  option,  of  selling  their  ancestor's  share  or  shares  in  the 
«tock,  the  company  being  bound  to  accept  of  such  purchasers  as 
partners,  or  to  pay  them  the  value  of  the  stock,  as  ascertained  by 
the  last  balance  sheet  or  annual  state  of  the  company's  affiiirs. 

A  valuation  was  made  of  the  company's  stock  at  the  date  of  this 
Supplementary  contract  in  1798»  making  the  value  of  the  stock 
amount  to  L.22,400,  divided  into  fourteen  shares  of  L.1600  eadi, 
being  a  reduction  of  L.400  per  share  on  the  valuation  which  had 
been  stated  in  the  balance  sheet  on  the  81  December  immediately 
preceding. 

At  different  periods  between  8  March  1790  and  31  December 
1799,  eleven  bonds  were  granted  by  the  company,  and  signed  by  a 
certain  number  of  partners,  as  authorised  to  do  so  by  the  others, 
amounting  in  all  to  L.10,100« 

Sir  John  Inglis  died  in  1799,  and  in  1801  his  trustees  and  re- 
))resentatives  exercised  the  power  vested  in  them  by  the  supple- 
mentary contract,  by  disposing  of  his  share  in  the  company's  stock 
to  a  Mr  Archibald  Geddes,  which  sale  was  regularly  reported  to 
the  company,  and  approved  of  by  them,  at  a  stated  meeting  of  the 
partners,  on  39  August  1801.  Mr  Lindsay  and  the  other  pursuers 
of  the  present  action,  or  their  authors,  were  all  at  this  time  part- 
ners and  shareholders  in  the  company ;  and  the  company  was  sol- 
Vent,  with  ample  funds  in  its  stock  to  answer  all  its  obligations. 

Mr  Geddes.  afterwards  acquired  more  of  the  company's  stod^, 
Itnd,  on  31  August  1804,  he  purchased  the  shares  of  Mr  Lindsay, 
and  the  other  pursueiv  of  the  present  action.  The  company  was 
perfectly  solvent  also  at  the  date  of  these  sales. 

On  the  25  May  1810,  the  trustees  of  Sir  John  Inglis  inserted 
an  advertisement  in  the  Edinburgh  Gazette,  intimating,  that  they 
had  disposed  of  his  share  in  the  Leith  Glass  Company,  in  the 
month  of  February  1801,  and  that,  since  that  period^  he  and  his  re- 
presentatives had  ceased  to  have  any  concern  with  the  said  com- 
tuiny. 
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A  similar  nodee  was  advertised  by  the  pnisuers  on  the  5  July  6 IM.  188S. 
181 1,  indmating,  that  they  had  all  ceased  to  be  partners  of  the  com-    ^"^y^^ 
puiy  at  Martuimas  1 806.  o^^^t 

The  ^ole,  or  nearly  die  whole  shares  of  die  company's  stock  gUt*s  Trusteti. 
baring  been  thus  acquired  by  Mr  GMdes,  the  whole  management 
derolved  upon  himi  and,  in  consequence  of  his  insolrency  several 
years  subsequent  to  1805,  the  stock  of  the  company  turned  out  to 
be  insufficient  to  pay  its  obligations ;  and,  accordingly,  the  credi- 
ttm,  in  several  of  the  outstanding  bonds,  granted  previous  to  1 799, 
came  upon  Mr  Lindsay  and  the  other  pursuers  of  die  present  ac- 
tiM,  and  exacted  payment  from  them.  They  then  raised  the  pre* 
lent  acdon  of  dedarator  and  relief  against  Sir  John  Inglis's  trus- 
tee%  calling  upon  them  to  relieve  diem  of  the  share  in  these  bonds, 
far  which  their  constituent  had  been  bound  along  with  them  at  the 
time  when  they  were  granted,  and  of  which  no  discharge  had  been 
tiken  when  they  sold  his  share  of  the  company's  stock  in  1801. 

The  defenders  maintained,  that  the  representatives  of  Sir  John 
hglis  having  disposed  of  his  shares  in  1801,  and  obtained  a  trans- 
ference of  them  in  terms  of  the  contract,  ceased  from  that  date  to 
have  any  concern  with  the  affidrs  of  the  company,  and  were  released 
of  all  its  obligadcMis  in  any  question  with  the  remaining  copartners. 

The  Lord  Ordinary  sustained  the  defences,  and  assoilzied  the  de- 
fenders. 

Hie  pursuers  reclaimed  and  pleaded — That  die  present  question  Purautn* 
having  arisen  after  all  the  parties,  both  pursuers  and  defenders,  had  ?!««■. 
ceased  to  be  partners  of  the  company,  must  be  resolved  between 
Aem  as  co-obligants  in  the  bonds  upon  the  ordinary  principles  of  law : 
That  all  those  who  signed  the  bonds  in  question,  or  were  partners 
m  the  company  at  the  time  when  the  debts  were  contracted,  are 
Sable  to  the  bond-holders  or  their  assignee ;  and  that  the  pursuers 
having  been  compelled  to  pay  them,  are,  as  assignees  of  the  bond- 
holders, entided  to  operate  their  relief  against  the  defenders,  as  re- 
presentatives of  a  co-obHgant  in  the  bonds ;  and  that  the  defenders 
will  have  dieir  relief  against  the  purchaser  of  Sir  John  Inglis's  share 
in  die  stock,  with  whom  they  transacted,  and  whom  they  took  bound 
to  reUeve  diem  of  all  the  obligations  which  they  were  under,  as 
partners  of  the  company.  The  defenders  could  not,  by  disposing 
of  dietr  share  in  the  company's  stock,  liberate  themselves  from  the 
obligadon  to  pay  these  bonds  and  the  odier  debts  then  due ;  but 
diey  took  the  purchaser,  to  whom  they  granted  the  assignation  of 
Aeir  share,  bound  to  relieve  them  of  all  the  consequences  attending 
it,  and  have  therefore  their  relief  now  against  him ;  but  in  the 
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erOec.  1832.  meantime  they  must  be  liable  pro  rata  to  the  holders  of  the  bonds, 
along  with  the  other  obligants  in  them. 


Lindsay  and 
Otherav.  In* 
gUs's  Trustees 


Defenders' 
Fleas. 


Judgment. 

Opinion  of 
Court 


The  defenders  answered — That  the  cohdidons  of  the  copartnery 
necessarily  implied,  that  the  company  should  relieve  the  represen- 
tatives of  deceased  partners,  who  disposed  of  their  sharesi  of  all  ob- 
Ugations  or  liability  for  company  debts.     At  least,  that  theshareof 
Sir  John  Inglis  having  been  sold  in  terms  of  the  contract,  and  the 
company  having  approved  of  the  sale,  and  accepted  the  purchaser 
as  a  partner  in  his  place,  and  thereafter  having  continued  to  carry 
on  business  for  their  own  benefit,  without  any  communication  of 
profits  with,  or  controul  from,  the  defenders,  were  bound  to  relieve 
them  of  all  demands  which  might  lie  against  them  at  the  instance 
of  third  parties,-  for  debts  due  by  the  company.     The  represep^ 
tatives  of  Sir  John  Inglis,  when  they  retired  from  the  copartner- 
ship in  1801,  might  have  insisted  on  the  present  pursuers  and 
other  remaining  partners  paying  oiF  and  obtaining  a  discharge  of 
the  bonds ;  and  although,  by  having  neglected  to  do  so,  they  may 
still  remain  liable  to  be  called  upon  to  pay  them  in  a  question  with 
the  holders  of  the  bonds,  that  cannot  alFect  their  right  to  demand  re- 
lief from  the  parties  who  remained  at  that  time  partners  in  the  com- 
pany, and  accepted  of  their  assignee  as  a  partner  in  their  place. 

The  Court  unanimously  refused  the  note. 

Lard  Glenlee, — I  think  the  interlocutor  right.  By  the  supple- 
mentary contract,  it  is  very  true  the  company  are  not  obliged  to 
take  the  shares  of  deceased  partners  at  the  value  exhibited  on  the 
balance  sheet,  unless  they  choose.  But  provision  is  made,  that 
at  certain  periods  a  balance  shall  be  struck ;  and  the  real  effect  of 
this  was,  that  each  shareholder  was  only  at  liberty  to  dispose  of 
one-fourteenth  part,  or  whatever  his  share  might  be  of  this  balance ; 
and  thereby  the  company  at  each  transfer  put  themselves  intp  the 
situation  of  parties,  reserving  funds  to  pay  off  all  the  debts  then 
due.  It  makes  no  difference  that  the  persons  who  sold  the  shares 
also  took  the  purchaser  bound  to  relieve  them  of  all  the  obligations 
of  the  company,  because  that  was  only  an  additional  security.  The 
company  still  remained  in  the  situation  of  a  party  retaining  funds  in 
hand,  for  the  purpose  of  paying  off  outstanding  debts,  and,  conse- 
quently, were  primarily  bound  to  do  so.  If  the  outgoing  partners 
had  advertised  out  at  the  time  when  they  disposed  of  their  shares, 
they  certainly  would  not  have  been  liable  for  subsequent  contract 
tions ;  and  as  to  all  outstanding  debts,  each  retiring  partner  bad  in 
his  turn,  as  he  retired,  a  claim  of  relief  from  the  remaining  partner^ 
of  the  company. 


Ko.  28.  COURT  OF  SESSION.  ^  105 

'  Tie  mOur  Judgu  were  of  the  same  opinion.  6  Dec.  1832/ 


ion)  Ordinarj,  FitBtrtom,         Act  Lord  Advocate  and  RuthetfunL  Alt  Jameaon  Lirtdsay  and 

nd  GrJiam  BeB.  AmL  Stone,  and  Tod  J-  Romanee,  W.  S.  Agents.  T.  <\^^^r%  v,  In- 

Clerk.  «"•'•  Trutteea. 

U. 


FIBST  DIVISION. 

No.  XXVII.  7  Decembtr  18S2. 

JAMES  MACLELLAN 

ROBERT  MILLER  and  THOMAS  MILLER. 

Rs^ARATiON. — Jurisdiction. — A  conviction  on  a  criminal  charg$ 
lefan  Hu  Sheriffs  affirmed  on  appeal  by  the  Circuit  Court  of  Jus* 
Hdartf^  found  to  bar  an  action  of  damages  in  the  Court  of  Session^ 
an  alleged  grounds  ofmalice^  falsehood  and  perjury^  against  the  par* 
ties  tcho  lodged  information  with  the  public  prosecutor^  and  gave  evi^^ 
deuce  on  the  trial* 

TdE  defender,  Robert  Miller,  lodged  information  with  the  procu- 
rator-fiscal of  Perth,  of  the  pursuer  having  stolen  a  swingletree, 
(apart  of  a  plough,)  from  his  farm ;  and  the  fiscal,  after  precognos- 
cing  witness,  raised  a  criminal  libel  against  the  pursuer  for  the  aU 
leged  theft.  At  the  trial  before  the  Sheriff,  two  witnesses,  one  of 
them  the  defender,  Thomas  Miller,  (the  brother  of  Robert,)  swore 
to  having  seen  the  pursuer  carry  off  the  swingletree,  and  Roberjt 
Miller  deponed  to  the  fact  of  the  article  having  been  taken  from 
his  fium.  The  pursuer  was  found  guilty  by  the  Sheriff,  and  sen- 
tenced to  a  fine  and  imprisonment ;  and  this  sentence  was  affirmedi 
on  appeal,  by  the  Circuit  Court  of  Justiciary. 

Thereafter  the  pursuer  raised  the  present  action  of  damages 
agunst  the  defenders,  on  the  ground  that  the  charge  was  utterly 
Use  and  unfounded,  and  that  he  could  clearly  prove  an  alibi  at  the 
time  of  the  alleged  theft ;  that  the  whole  proceedings  on  the  part  of 
the  defenders  originated  in  the  deepest  hatred,  ill-will  and  malic^ 
towards  the  pursuer ;  that  the  charges  against  him  were  absolutely 
Use  and  malicious  \  and  that  the  defenders  had  been  guilty  of  de-^ 
iiberate  perjury  in  the  depositions  they  had  made ;  and  that  th^ 
pusaer,  being  thereby  deeply  injured  in  his  feelings  and  character| 
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1882.  and  patrimonial  interests,  was  entitled  to  reparation ;  and  tiierefore 
concluding,  that  they  should  be  found  liable  in  damages. 
jillUen.      '         It  being  pleaded  as  a  preliminary  defence,  that  the  conviction  of 
the  pursuer  barred  this  action  on  all  its  grounds,  the  Lord  Ordi- 
nary repelled  the  defence. 


Defenckr** 
Fieai. 


Punuer't 

PlMt. 


The  defender  reclaimed  and  pleaded — That  the  doctrine  sanc- 
tioned by  the  interlocutor  of  the  Lord  Ordinary  was  a  very  dan- 
gerous one ;  for  if  it  were  to  be  held  that  a  party  who  gives  in- 
formation to  the  public  prosecutor  of  a  crime,  on  which  the  party 
accused  is  convicted,  may  be  liable  in  an  action  of  damages  at  the 
instance  of  this  party,  on  such  general  allegations  as  were  here 
brought  forward,  without  the  validity  of  the  sentence  being  called 
in  question,  no  person  could  witii  safety  come  forward  to  ^ve  in- 
formation of  crimes,  however  flagrant  There  were  no  cases  of  a 
similar  nature  in  Scotland ;  but  in  England,  the  first  step  requisite 
to  lay  the  foundation  of  such  an  action  against  a  party  who  had  ac- 
cused another  of  a  orime,  was  the  verdict  of  acquittal  by  the  jiuy 
of  the  party  so  accused ;  but  there  was  no  case  where,  in  the  £9tce  of 
a  verdict  of  guilty,  such  an  action  had  been  found  competent  The 
sentence  was  held  as  a  complete  bar  to  the  action.  If  a  conspiracy 
between  the  defenders,  or  wilful  perjury,  were  alleged  against  them, 
the  redress  was  by  a  criminal  prosecution  for  such  offences ;  and  if 
they  were  proved,  tiien  there  might  be  a  good  ground  for  the  civil 
action  of  damages. 

It  'wtA  answered — That  it  was  in  itself  dangerous  doctrine  to  hold 
that  the  redress  here  sought  for  was  not  competent  The  charge 
was,  that  a  party  had  been  fiilsely  and  maliciously  charged  with  a 
crime,  and  convicted  on  perjured  evidence,  whereby  his  character 
was  lost  and  his  prospects  in  life  ruined.  There  was  no  such  doe- 
trine  recognised  in  our  law  or  practice,  as  that  a  verdict  of  g^lty  in 
such  circumstances  was  an  absolute  bar  to  the  ordinary  redress  of 
damages  for  a  £edse  and  malicious  accusation,  aggravated  moreover 
by  perjury.  The  consequence  would  be,  that  the  more  serious  the 
injury  wUch  was  inflicted,  the  less  chance  was  there  of  the  ordi- 
nary legal  redress  of  damages  given  by  a  jury,  who  thereby  might 
express  their  conviction  of  the  innocence  of  the  party,  and  restore 
his  character.  The  converse  of  the  doctrine  contended  for  by  die 
defenders  did  not  hold ;  for  it  was  a  fixed  doctrine,  that  a  verdict  of 
acquittal  in  the  criminal  court  did  not  bar  an  action  in  the  court 
against  the  party  acquitted,  on  the  same  grounds  on  which  tiie  ai- 
hiinal  charge  bad  rested ;  and  in  like  manner,  it  ought  to  follow,  that 
a  verdict  of  guilty  in  the  criminal  court  ought  not  to  bar  the  party 
convicted  from  seeking  redress  against  his  accuser  in  a  civil  court,  on 
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gnHpids  of  allied  nuilioe,  fijsehood  sod  perjury.     With  regard  to  7  Dm.  IdA 
the  crimiiud  iiidictmeiit»  which  was  add  to  be  eompetent  against  the    ^^^v^*^ 
fvties  in  the  Court  of  Jostidary,  that  was  the  duty  of  the  public  ^*|^^  ** 
prosecutor,  whom  the  pursuer  could  not  compel  to  prosecute :  and 
vhat  the  pursuer  wanted  was,  not  the  punishment  of  the  defenders 
for  a  crime,  but  the  ordinary  ci?il  reparation  for  a  gross  and  mali- 
diHis  injury. 

Lord  Crcagie  was  inclined  to  think,  that,  under  the  cireumstan-  Opinion  of 
MS  of  the  case,  as  stated  in  the  summons,  the  action  was  relerant ;  ^^"'^ 
bnt  the  pdint  to  be  decided  was  a  new  one,  and  of  great  importance, 
ud  he  would  wish  for  iarther  time  to  consider  it.  At  present  he 
tPis  not  inclined  to  lay  down  the  rule  absolutely,  that  a  party,  who 
alleged  that  he  had  been  convicted  of  a  crime  on  £&lse,  and  malicious 
sad  perjured  eridence,  was  in  no  circumstances  entitled  to  the  ordi* 
aaijr  reparation  in  a  ciyil  court  of  law. 

Lord  Balgr€By  did  not  see  how  a  party  in  such  circumstances  as 
As  present  was  entitled  to  insist  in  a  civil  action  of  damages,  tiU 
the  sentence  against  him  was  in  some  way  set  aside* 

Lord  GiUus  had  no  objection  that  the  case  ihould  be  delayed 
for  further  consideration,  if  such  was  the  wish  of  their  Lord- 
sh^ ;  but  he  had  formed  a  very  dear  opinion  that  the  defence  was 
wdl  founded.  It  was  no  doubt  true,  that  the  converse  of  the  doe<- 
trine  maintained  by  the  pursuer  held,  that  a  verdict  of  acquittal  in 
a  criminal  court  did  not  bar  a  civil  action  on  the  same  grounds 
^[Sinst  the  party  accused ;  but  the  cases  were  quite  different  Th  us, 
in  the  case  of  a  man  criminally  charged  with  stealing  a  watch,  the 
jury  may  not  convict  him  unless  on  the  clearest  evidence,  and  such 
as  is  admitted  in  a  criminal  court ;  and  any  doubts  they  might  have 
were  always  given  in  favour  of  the  accused ;  but  supposing  the 
owner  of  the  watch  to  bring  an  action  for  its  recovery,  or  of  the 
price  thereof,  the  same  jury,  proceeding  on  different  rules  of  evi- 
dence, might  think  the  very  same  evidence  suffident  to  warrant 
a  verdict  against  the  defender,  to  whom  they  would  not  neces- 
sarily give  the  benefit  of  any  doubts  they  might  have.  But  the 
case  here  was  quite  different.  A  verdict  of  guilty  had  been  pro- 
nounced against  the  pursuer  by  the  Sheriff,  after  leading  evi- 
dence, and  this  verdict  was  affirmed  on  appeal  by  the  Circuit 
Court  of  Justidary,  and  no  reduction  was  brought  of  their  judg- 
ment in  the  High  Court;  and  yet,  in  the  &ce  of  all  this,  a  ci- 
vil acdon  of  damages  had  been  instituted  in  the  Court  of  Session. 
His  Lordship  would  not  say,  that  no  redress  was  open  to  the  pur- 
suer, if  hb  statements  were  well  founded ;  but  he  had  not  sought 
his  redress  in  the  proper  and  competent  form.     He  must  first  esta- 
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M«cleUan  v. 
Millers* 

Opinion  of 
Court. 


"7  Dec«  1832.  blisb,  by  evidence  in  a  criminal  court,  and  on  a  crinunal  charge  at 
the  instance  of  the  public  prosecutor,  that  the  defenders  had,  as  he 
alleged,  been  guilty  of  perjury  and  conspiracy ;  and  if  he  suc- 
ceeded in  obtaining  a  verdict  against  them,  he  would  then  have  hig 
action  of  reparation  and  damages  open  to  him  in  a  civil  court.  Bat 
without  this,  such  an  action  could  not  be  held  competent,  otherwise 
a  civil  court,  proceeding  on  different  rules  of  evidence,  might  sah- 
stantially  reverse  the  judgment  of  the  criminal  courts.  Again,  sup- 
pose that  the  pursuer  had  raised  a  criminal  charge  of  perjury  against 
the  defenders  in  the  Justiciary  Court,  and  that  a  verdict  of  acquit- 
;tal  had  been  pronounced :  Now,  it  was  settled  law,  that  of  itself 
such  a  verdict  would  not  be  a  sufficient  bar  to  redress  in  a  civil  ac- 
tion ;  but  could  it  be  maintained,  that  after  a  vefdict  of  gpilty  against 
himself,  and  a  verdict  of  acquittal  in  favour  of  the  pursuers,  on  a 
<»harge  of  perjury,  the  pursuer  could  still  insist  in  an  action  of  dar 
mages  against  them  ?  This  would  be  clearly  incompetent;  and  it 
jnust  be  so  in  consequence  of  the  verdict  of  guilty,  which  stood 
against  .the  pursuer,  and  not  in  virtue  of  the  verdict  of  acquittal, 
which  of  itself  was  confessedly  insufficient. 

The  Lord. President  agreed  in  every  word  which  had  fallen  from 
Lord  Gillies, — otherwise  there  could  be  no  safety  to  persons  who 
^ight  give  information  to  the  public  prosecutor  of  crimes  which 
•had  been  committed,  and  where  the  parties  accused  might  be  found 
guilty  on  the  very  evidence  which  had  thus  been  afforded. 


Judgment 


The  Cotart,  accordingly,  altered  the  interlocutor  of  the  Lord  Or- 
<linary,  and  sustained  the  preliminary  defence. 

Xonf  FuUerton,  Ordinary.         Act.  Cuninghame,         Greig  jr  Morton^  W.  •$.  Agents. 
Alt  Keojf,  Handyndt.       J.  Ker  ^  H.  G.  Dicksofi,  W.  S.  Agents.         5.  Clerk. 

c. 


SECOND  DIVISION. 


No.  XXVIII. 


11  December  1832. 


JAMES  ADAMS 

against 

ROBERT  AITKEN  and  Othees- 


Process. — Law- Agent. — Act  of  Sederunt,  6  Feb.   1806.— 
Expenses. —  Where  employment  of  a  law-offenty  and  liability  Jhr  Am 


No.  28:  COURT  OF  SESSIOK.  10* 

aeomaU  of  expenses  are  denied^  and  no  evidence  of  either  produced^  an  \i  Dec.  183S. 
application^  under  the  above  act^for  taxation  of  the  account^  with  a    ^^^y^ 
view  to  a  decree  for  payment^  is  incompetent^  although  the  business  is  ^^■"'J!*.^''" 
admitted  to  have  been  performed* 

This  petitioner  Adams  was  employed  by  one  Douglas,  a  creditor  of 
AUan  Scott,  to  present  a  petition  for  sequestration  of  Scott's  estate. 
The  bankrupt  baving  refused  to  concur  in  this  application,  he  was 
ordained  by  the  Lord  Ordinary  to  shew  cause  why  it  should  not 
be  granted.  Of  the  same  date,  however,  with  this  order,  seques- 
tratioQ  was  awarded  on  the  application  of  the  bankrupt  himself, 
with  the  concurrence  of  another  creditor.  The  Lord  Ordinary/ 
therefore,  found  it  unnecessary  to  record  the  former  petition  and  de- 
liverance. 

Thereafter,  Adams  presented  a  petition  to  the  Court,  under  au- 
thority of  the  act  of  Sederunt  6  Feb.  1806,  praying  for  a  remit 
to  the  auditor  to  tax  his  account  of  expenses  incurred  in  the  pro* 
eeedings  alluded  to,  and  thereafter  to  find  the  trustee  and  certain 
creditors  ranked  in  Scott's  sequestration  liable  for  the  same. 

The  respondents  maintained,  that  the  application  was  incompe-^ 
lent^  in  respect  the  petitioner  had  not  been  employed  in  the  busi- 
ness in  question  by  any  of  them,  but  solely  by  Douglas,  against 
whom  the  petition  was  not  directed;  Thorbum  v.  Stewart,  17 
Jane  1825,  S.  8f  D. ;  Malcolm  v.  Niven  and  Others,  5  July  1825, 
S.  jr  D. ;  Fisher  v.  Robertson,  25  Juue  1828,  S.  ^  D. 

The  Ltord  Justice^Clerk  said — We  would  be  departing  from  the  opinion  of 
act  of  Sederunt  founded  on,  if,  though  the  performance  of  the  busi-  C^u>^ 
neas  is  admitted,  the  employment  and  liability  are  denied,  we  were 
tQ  allow  tiie  accounts  to  be  taxed  and  decerned  for  in  this  summary- 
form. 

The  other  Judges  having  concurred,  the  application  was  dismissed  Judgmont. 
asmcompetent 

For  the  P^tion«f,  Jamefoii,  WUton,  Tarty,  Agent  For  tb<  Uespondestt, 

Cwmghaam,      Geo.  Dunkp^  W.  S.  Agent.         R,  Clerk, 

s. 
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SECOND  DIVISION. 
No.  XXIX.  11  Dmmber  1881 

ADAM  HOG 

against 
WILLIAM  BRACK. 

CoNFOSio. —  Where  an  heritable  credUar  purekaeee  the  subject  of  kit 
security 9  &e  debt  is  held  to  be  ejUsHffvished  amfusionef  in  a  fuedion 
with  his  heir-at-law. 

William  Brack  granted  an  heritable  bond  to  Daniel  Vhrtaei  for 
L.1800  borrowed  from  him.  Brack  afterwards  disponed  the  laadi 
over  which  this  security  extended  to  trustees,  for  behoof  of  his  ere* 
ditors.  The  trustees  sold  the  lands  to  George  Johnstone  for 
L.2610,  of  which  he  paid  L.810,  and,  in  lieu  of  the  balance  of  the 
price,  became  bound  to  relieve  them  of  the  bond  in  &vour  of  Vif tQe, 
Johnstone  again  (Usponed  the  property  to  Virtue,  upon  the  nar* 
vative,  that  the  purchase  had  been  made  at  the  request  and  for  be- 
hoof of  the  latter,  and  that  the  payincnt  of  the  price  had  been  set- 
tled as  now  stated.  Virtue  having  taken  infeftment,  reconveyed 
the  property  in  trust  to  Johnstone,  in  order  that  he  might  convey  it 
to  such  person  as  the  truster  should  name  in  his  will  or  any  other  se- 
parate writing.  In  pursuance,  accordingly,  of  instructions  cofitein«> 
ed  in  a  settlement  executed  by  virtue,  Johnstone  disponed  the  landt 
to  the  pursuer  Hog ;  who  brought  the  present  action  of  dedsraker 
against  Brack,  as  hetr*at^law  of  Us  nnde  Virtue,  eonehiding  to  lure 
it  found,  that  the  heritable  security  alluded  to,  created  by  the  di^ 
fender  in  favour  of  Virtue,  was  Iqpally  extingpushed,  and  the  pro- 
perty disburdened  of  the  same. 

I)efiesder*s  Against  this  conclusion  the  defender — besides  maintaining  thsC 

^^  there  could  be  no  concnrsus  debiti  et  crediti,  to  the  eiFect  of  extin- 

guishing the  debt  confusione,  in  consequence  of  certain  alleged  ex 
fitcie  irregularities  and  defects  in  Virtuous  titles  to  the  property, 
pleaded — That  as  Virtue  had  not  destroyed  or  concealed  die  bond, 
but  allowed  it  to  renuun  in  the  hands  of  Johnstone,  who  was  bii 
fEUStor,  it  was  to  be  presumed  that  he  intended  it  to  continue  a  bur- 
den on  the  lands,  with  the  view  of  the  defender  succeeding  to  it 
as  his  heir ;  ErA.  iii.  4,  27. 


Ko.».  COURT  OF  SESSION.  Ill 

The  Lord  Ordinary  repelled  the  defences,  and  found  and  declared  H  Dec.  VdSf* 
in  terms  of  the  libel :  and  added  the  following  note :  *  Althouirh  it    ^^^V^^ 

W<M»  ■    Brack 

<  may  be  true  that  the  case  of  Ramsay  against  the  Bank  of  Scotland,     ^  ' 
'  13  Jane  1729,  was  not  properly  a  case  of  extinction  confusipne, 

'and  although  Robertson  against  Davidson,  27  November  1751, 
'shonld  be  a  case  which  requires  to  be  reconsidered,  it  cannot  be 

<  disputed  that,  by  the  law  of  Scotland,  debts  are  extinguished  con-- 

*  fiidone  when  the  same  person  becomes  both  debtor  and  creditor ; 

<  Enk.  iii.  4.  23.     This  doctrine  was  lately  applied  in  a  case  where 

<  an  uncle  having  bound  himself  in  his  nephew's  contract  of  mar- 

*  liage  to  pay  L.5000  at  the  first  term  after  his  death,  and  having 

*  thereafter  executed  an  entail  of  one  estate,  and  a  disposition  in 

*  fee-simple  of  another  estate  and  moveables  in  favour  of  the  nephew, 
'  it  was  found  that  the  subsequent  assignation  of  the  debt  under  the 
'  marriage-contract  (which,  as  an  entailer's  debt,  was  reckoned  an 
'  excellent  security,)  to  an  onerous  creditor  by  the  nephew,  was  not 
'good  against  the  subsequent  heir  of  entail,  because  it  was  extin- 

<  gnished  confnsione  in  the  nephew's  person,  who  was  both  creditor 
'  and  debtor,  having  succeeded  in  fee-simple,  was  universal  repre- 
'  sentative  of  his  uncle ;  Sir  William  Forbes  and  Company  v.  Lord 
'  Duncan,  18  November  1802.     The  case  is  different  if  die  credi-- 

*  ditor  does  not  become  full*  debtor,  or  debtor  without  relief;  if,  for 
'  instance,  he  only  attiuns  the  character  of  heir-apparent,  or  is  an 
'  heir  of  entail*    In  the  first  case  there  is  no  proper  representative 

*  of  the  debtor :  in  the  latter  the  obligation  is  only  dormant  during 

*  the  coincidence  of  the  two  characters,  but  revives  on  this  ceasing. 
'  However,  where  a  debt  against  an  estate  is  acquired  by  an  heir, 

*  and  where  of  course  the  confusio  does  not  operate,  yet  if  it  has 
^been  either  in  whole  or  in  part  paid  Out  of  the  rents  of  the  de- 

*  ceased  debtor's  estate,  the  debt  is  extinguished  in  so  far  as  such 

*  payment  goes ;  Earl  of  Dalhousie,  13  Feb.  1713,  Forbes.  Now 
^here  Brack,  by  bond  over  his  estate,  owed  Virtue  L.1800.     In 

*  1814  a  trustee  for  Virtue  purchases  the  estate  for  L.2610,  and  in 
'  settling  for  the  price  with  Brack,  the  above  bond,  with  the  interest 
'  dae  upon  it,  is  deducted.  In  1819  Virtue  is  infeft  in  the  lands,  in 
'  virtue  of  a  disposition  from  the  trustee  and  assignation  td  the  un- 

*  executed  procuratory  in  his  favour.   In  this  situation,  on  his  death 

*  in  1823,  although  the  bond  was  not  formally  discharged,  it  did  not 
^  lemain  a  subsbting  incumbrance  upon  the  lands,  (which  he  had 

*  conveyed  to  the  pursuer,)  to  be  taken  up  by  service  by  his  heir- 
'  at-Iaw.     In  fiEict  it  had  been  paid  out  of  the  estate,  which  was  the 

*  proper  debtor  at  the  settiement  for  the  price. 

<  The  objections  to  tiie  stamp  used  in  the  disposition  to  Virtue, 
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II  Dee  183?.  <  and  to  the  sasine  in  his  favour,  are  not  sufficient  to  prevent  the 
^■•V^^    *  principle  of  confusio  from  operating  in  this  case.' 

Hog  9.  Brack* 

Judgment.  The  Court^  without  hearing  counsel  in  support  of  the  interlocu- 

tor,  unanimously  adhered. 

Lord  Ordinary,  Medwyn.  For  the  Purstiar,  Ruiketfurd^  Milne.  Jot,  Hatbnt, 

W.  &  Agent  For  the  Defender,  More,  BailUe,  Alex,  Daughu,  W.  S» 

Agent*        /{.  Clerk, 

s,  . 
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SECOND  DIVISION. 
No.  XXX.  1 1  December  1832. 

THOMSON 

againtt 

CUMMING. 

Expenses. — Tlie  Court  will  not  interfere  with  any  finding  of  a  Lord 
Ordinary  in  the  matter  of  expenses,  under  a  remit  to  repone  a  party 
against  an  interlocutor  complained  of  on  payment  of  such  expenses^ 
if  any^  as  to  his  Lordship  may  seem  reasonable.   •  The  Court  had 

'  expressed  the  same  opinion  in  the  case  of  .Harper  v.  Balfour ^  17 
Nov.  1832. 

lard  Mackenzie,  Ordinary.         For  the  Complainer,  AeaMf.  John  CuBem,  W.  & 

Agent.         Fur  the  Respondent,  John  Menderwn,  Agent.         T.  Clerk. 

s. 


FIRST  DIVISION. 
No.  XXXI,  12  December  1832.    , 

ROBERT  WHITEHEAD 

affaiiut 

WILLIAM  ELDER  and  Others. 

Oath  of  Party. — Process.— LaW- Agent. — In  an  action  fir  pay- 


\ 
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mmi  9f  a  wrUer^s  aeemmi^  pre^cr^ifiian  being  ahne  pleaded  in  de-  12  Dec.  ifiSS. 
fatce^  andf  nfixr  the  record  wa$  closed^  the  defender  having^  upon  a     ^'■^V^ 
T^atttce  to  oathy  admitted  the  constitution  of  the  debt,  but  deponed  ^y^^^  ^^^  ^' 


Aat  if  was  eompensaied  by  counter  daims^  and  the  Judge  Ordinary  Otbert. 
kmisg  held  Ais  as  an  extrinsic  quality  of  the  oatk^  and  decerned  in 
isms  of  the  Kbel^-^Jmrndf  in  an  advocation^  that  the  defender  was 
esHSedj  ttponpaying  premous  expenses^  to  have  the  record  opened  up 
to  As  effect  ofoMomng  him  to  state  his  claims  ofcompensationf  and 
to  get  ^  account  pursued  for  taxecL 

Elder  and  die  other  ezecntora  of  the  late  John  Granger,  writer  to 
the  ag^net,  raised  an  action  before'  the  l^eriff  of  Lanarkshire  against 
WUtehead^  for  payment  of  an  account  for  business  done  by  the  late 
Mr  Oranger.  In  defence^  prescription  alone  was  pleaded,  and  the 
psnueis  agreed  to  refer  resting  owing  to  the  defender's  oath.  The 
record  was  closed  in  the  inferior  court  upon  the  summons,  defences 
and  replies ;  and  the  refereace  to  oath  hairing  been  sustained,  the 
defender,  deponed,  '  That  he  instructed  Mr  James  Henderson, 

*  then  his  agent  m  Hamilton,  to  employ  the  late  Mr  John  Gran^ 

*  ger;  writer  to  the  fiignet,  to  conduct  the  submissicm  proceed- 

*  iog^  and  afterprardif  the  process  between  John  Rowat  and  the 
^deponent,  as  specified  in  the  account  libelled  on,  and  depones 
^  aiui  iufaails  the  constitution  of  the  whole  debt  specified  in  said  ao- 
-*  ooant.  Depones,  That  the  deponent  never  remitted  any  money 
'^  to  Mr  Granger  in  payment  or  in  part  payment  of  the  said  account, 
'*  because  he  was  owing  the  deponent  more  than  the  amount  of  it : 
^  That  the  deponent  sent  the  particulars,  or  a  statement  of  his  coun- 
'  ter  daim  against  Mr  Granger,  to  Mr  John  Hannay,  writer  to  the 
''rigac^  ag^nt  for  Mr  Granger^s  executors,  the  pursuerl^  of  this  ac- 

*  tion,  and  to  that  statement  the  deponent  refers.     Depones,  That 

*  he  has  paid  no  part  of  the  account'  libelled  on  in  cash,  either  to 
^  the  late  Mr  Changer,  his  executors,  or  their  agent  Interrogated 
'by  the  commissioner,  depones^  That  the  account  libelled  on  is 

*  more  than  overpaid  by  the  furnishings  which  the  defender  made 
'  to  Mr  Granger's  family,  or  those  who  had-  the  charge  of  his  house, 
'  by  his  instructions,  and  which  are  detailed  in,  and  wiU  appear  fronji 

*  said  statement* 

Upcm  advishig  fninutes  on  the  impoft  6f  the  oath,  the  Sheriff,  <  in 
^  respect  the  defen'ifer  has  hot  sworn  that  die  furnishings  made  by 
<  him  were  agreed  between  him  and  the  late  Mr  Ghranger  to  be 

*  imputed  in  satis&ctidn  of  the  account  libelled,  finds,  that  the 
« quality  adjected  to  the  defender's  oath  is  extrinsic ;  and  in  respect 

*  the  constitution  of  tiie  debt  has  been  admitted  by  the  defender  09 
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IS  Dec.  )83«.  *  oath,  decerns  against  the  defender  as  libelled,  and  for  expenses  of 
*  process/ 


XVbitebead  v. 
Elder  and 
otben. 


Defender's 
Plew. 


Purtuert' 
Pltu. 


Judgment. 

Opinion  of 
Court. 


The  defender  advocated^  and  pleaded — That  although  the  leeord 

in  the  inferior  court  had  been  closed  upon  the  sin^e  defence  of  pe> 

scription,  the  defender  was  entitled  to  have  the  record  opened  up 

to  the  effect  of  shewing  that  his  counter  claims  were  well  fottDded» 

and  to  state  his  pleas  in  law  in  support  of  these  claims.     This  did  not 

interfere  with  the  import  of  the  oath,  emitted' by  him,  and  of  which 

the  pursuers  would  still  have  the  full  benefit.    It  was  only  in  refe- 

trenceto  counter  claims,  brought  out  in  that  oath,  and  which  had 

been  held  by  the  Sheriff  as  extrinsic  of  the  reference.    The  de- 

iiender.was  also  entitled  to  have  the  record  opened  up  to  the  effect 

*of  having  the  account  libelled  on' taxed,  which  had  never  been  done, 

but  which  ought  to  have  been  done  before  the  record  was  closed*. 

Answered^  It  was  not  competent  to  open  up  a  record  after  the 
^case  was  concluded,  a  reference  to  oath  sustained,  and  the  oath 
taken.  The  oath  exhausts  the  whole  case,  and  {Nrecludes  any  far- 
ther plea  upon  the  merits.  Neither  is  it  competent  to  open  up  the 
record  to  have  the  account  taxed,  no  objection  being  made  to  the 
account,  nor  any  application  to  have  it  taxed.  The  dfsfender  most 
be  held  as  having  admitted  the  accuracy  of  the  charges  in  the  ae* 
count ;  and  it  was  not  imperative  on  the  Sheriff  to  reinit  .the  ao 
-count  of  a  writer  to  the  signet  to  the  auditor  to  the  Court  of  Se^ 

fiion  to  tax,  when  no  application  was  made  to  that  effect  before 
the  record  was  closed. 

The  Lord  Ordinary  autliorised  <  the  record  to  be  opened  up,  to 

<  the  effect  of  allowing  the  advocator  to  state  his  claims  of  compear 

*  sation  against  Mr  Granger's  accounts,  and  also  his  objection  that 

*  these  accounts  had  not  been  taxed,  but  that  only  on  condition  of 

<  the  advocator's  previously  paying  to  the  respondents  all  the  ex- 
,'  penses^incurred  by  them  in  the  inferior  court.* 

The  pursuers  reclaimed^  but  the  Court  adhered. 

Lord  Presidmt.—T\ii&  interlocutor  will  not  affect  the  oath*  What- 
ever is  decided  by  the  oath  must  stand,  and  the  party  will  get  the  full 
benefit  of  it  The  advocator  might,  notwithstanding  the  judgment 
in  this  case,  bring  a  new  action  for  the  sums  pleaded  in  compensar 
tibn ;  but  instead  of  doing  that,  it  is  surely  better  to  allow  bim,  (up- 
on paying  all  previous  expenses,)  to  amend  his  record,  that  these 
pleas  of  compensation  may  be  discussed  in  this  process. 


Lord  Corehottse,  Ordinary.  For  Advocator,  RwAtrJurd^  Wm.  BelL 

hart,  Htmier  j-  WhUefmd,  W.  8.  Agents.         For  Respondent,  Mpay,  Whigkam, 
John  Hannay,  W.  S.  Agent.        D.  Clerk* 

T. 
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SECOND  DIVISION. 

No.  XXXIi. .  13  Deeetrtber  1832. 

JOHN  SPENCE  AND  PETER  CAMPBELL 

offaingi 
ARCHIBALD  GIBSON  and  Others. 

Bavkbupt.-*  Sequestration. — It  is  the  right  of  any  creditor  upon 
a  iequestrated  estate,  when  it  is  proposed  to  compromise  a  claim  com^ 

•  petent  t6  the  estate  agahist  a  third  party,  to  insist  that  the  claim 
Aatt  either  be  prosecuted  by  the  trustee,  or  exposed  to  public  sale,  or 

-  AaU  be  assiffned  to  himself,  on  his  making  payment  of  the  sum  requi-- 
red  under  the  proposal  of  compromise,  and  binding  himself  with  ^- 
aaity  bath  to  keep  the  estate  indemnis,  and  odso  to  account  to  the 
aredxtars  for  any  suxpbu  recovered  beyond  the  amount  of  his  own 
debt. 

Peter  Macdowaix  having  died  insolvent,  and  indebted  to  a  se* 
qoestrated  estate  on  which  he  was  trustee,  a  -general  meeting  of 
creditors  resolved  to  propose  a  compromise  of  the  claim  as  against  his 
eaotioaer,  Adam  Luke,  for  a  certain  sum,  and,  in  the  event  of  his 
refdsal^  to  expose  it  to  public  sale ;  and  this,  notwithstanding  the 
oune  sun  was  offered  by  John  Spence,  one  of  the  creditors,  for.  an 
angnation  to  the.  claim,  with  power  to  use  the  name  of  the  trus- 
tee in  foUowiag  out  the  necessary  proceedings  for  making  the  claim 
efeetnaly  and,  in  that  case^  to  bind  himself  to  relieve  the  trustee 
and  the  creditors  of  all  expenses  of  the  proceedings. 

:  Against  this  resolution,  therefore,  Spence  and  another  creditor 
presented  a  petition  and  complaint,  praying  the  Court  to  find,  <  that 

*  the  claim  in  question,  in  virtue  of  .the  petitioner's  offer,  is  vested 

*  m  his  person,  and  that  he  is  entitled  to  follow  forth  the  same,  in 

*  name  of  the  trustee,  for  his  own  behoof,  on  his  finding  security  to 
^relieve  the- trustee  and  estate  of  the  expenses  that  may  thereby  be 
^inenrred.' 

..  The  tespondentA  pleaded — That  a  trustee  and  commissioners  are  Respondeau* 

entitled  to  compronMse  a  doubtful  debt  or  claim  with  the  party  ^^^^' 

^pdnst  whom  it  lies ;  but  it  is  not  competent  for  them,  or  a  meeting 

of  creditors,  to  sell  the  same  privately,  more  especially  to  a  creditor 

leekioff  to  make  a  gain  of  the  -  transaction, .  and  where  the  conse* 
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13  Dec.  1839.  quence  might  be  to  retard  the  winding  up  the  sequestration,  involve 
the  estate  in  litigation,  and  subject  it  even  to  the  risk  of  loss. 


Spence  v. 
Gibfon  find 
Others. 


Judgment. 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
opinion,  and  the  Court  unanimously  adhered :  *  Findsi  that,  the  jpa* 
jority  of  the  creditors  did  wrong,  in  resolving  to  enter  into  thie 
proposed  compromise  of  die  claim  competent,  to  the  trust-estate 
against  Mr  Adam  Luke,  in  imposition  to  the  offer  and  protest  of 
the  complainer,  John  Spence ;  therefore  sustains  the  complaint 
to  this  extent,  and  recals  the  resolution  complained  of:  Eind^  that 
under  such  circumstapoes,  it  was  competent,  to  Mr  Spenee  to  Jiave- 
demanded  that  the  creditmrs,  if  thiey  res<dved  nmther  to  proceed 
in  the  action  against  Mr  Luke  for  the  general  behoof,  nor  to  ^- 
ppse  the  ckim  to  public  sale,  to  instruct  the  trustee  to  grant  an 
assignation  to  the  said  John  Spence  of  hi^  ri^t  and  tide  to  main- 
tain the  claim  against  Mr  Luke,  on  Mr  Spence  making  payment 
of  the  sum  of  L.  100,  and  finding  security  to  relieve  and  indonnify 
the  trustee  and  the  trust-estate  of  all  expense  and  damage  wkidi 
might  be  incurred  thereby ;  and  under  this  fiurther  condition,  that, 
in  the  event  of  a  greater  sum  being  recovered  in  any  action  to  be 
raised  than  what  might  be  sufficient,  after  defraying  all  charges^  to 
pay  to  Mr  Spence  and  the  other  complainer  twenty  shillings  in 
the  pound  of  their  debts  claimed  on,  he  shquM^  be  bound  to  acoouat 
for  and  pay  over  any  such  surplus  to  the  trustee,  for  behoof  of  the 
other  creditors ;  but  in  respect  that  the  oomplainer's  offer  ^nd  de-i 
mand  were  not  so  qualified,  but  imported  a  demand  of  an  absolute 
assignation  of  the  claim  of  debt  tq  him  as  a  purchaser,. finds,  ^hat 
it  is  still  open  to  the  trustee  and  the  creditors  to  expose  the  aaid 
claim  of  debt  to  sale  by  public  auction,  oi^  in  their  option,  to  as- 
sign the  claim  to  the  complainer  in  the  terms  above  ^zpreasedy  in 
case  he  shall  declare  his  willingness  to  accept  of  such  an  assigna* 
tion ;  remits  to  the  trustee,,  with  instructions  forthwith  to  call  a 
meeting  of  the  credito^  to  declare  their  .option  abcor^^gly;  and| 
in  the  event  of  such  option  not  being  declared  within  one  month 
after  this  interiocntor  shall  have  become  final,  ordains  tk^  trustee 
to  g^rant  an  assignation  to  tiie  complainer,  to  the  effect  and  on  the 
conditions  above  expressed,  and  decerns ;  finds  the  compkdaer 
entitled  to  the  expense  of  presenting  the  complaint,  but  finds  n<^ 
other  expenses  due  to  either  party.' 

Note. — *  This  complaint  may  not  be  of  a  very  fiivoniajde  natHre, 
considering  the  circumstances  under  which  it  was  presented,  and 
the  broad  conclusion  i^ich  it  contains;  but  the  Loid  Ordinaqr 
is  of  opinion,  that  it  is  the  right  of  any  creditor  upon  a  bankrupt 
estate,  when  it  is  proposed  to  compromise  a  claim  con^t^nt  to 
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*  Ae  estate  against  a  third  party,  on  terms  which  he  thinks  unfair  13  Dec.  IttSC. 

*  (X  inadequate,  to  insist  that  the  olaim  shall  either  be  prosecuted    ^^^V^^ 

*  by  the  trustee,  or  exposed  to  public  sale,  or  shall  be  assigned  to  ^^^n  and 

*  Umself^  on  his  making  payment  of  the  sum  offered,  under  the  Otben. 
'proposal  of  eompromise,  and  binding  himself  with  security  to  keep 

'die  estate  indemnis.    He  thinks  that  this  necessarily  follows  from 

*  the  prindple  of  the  decided  cases,  regarding  the  abandonment  of 

<  such  claims ;  but  no  creditor  can  be  allowed  to  speculate  in  the 

*  purchase  of  claims  of  debt  so  situated,  to  the  effect  of  making 
'profit  of  them  beyond  the  amount  of  his  own  debt.  The  com- 
^plainer's  ofler  and  demand,'  therefore,  ought  to  have  been  so  qua^ 

<  lified  as  to  bind  him  to  account^  for  any  surplus.  The  law  itself, 
*h(»w>ev«r,  would  have  produced  this  effect  without  any  express 
'  itipuktion ;  and  as  the  creditors  entirely  rejected  that  offer  and  de- 
'  mand  on  other  grounds,  without  requiring  either  such  an  obliga- 
'  tion  or  security  for  die  indemnity  of  the  estate,  and  as  the  com* 
'  pkdner  did  offer  security  in  the  petition,  the  Lord  Ordinary  is  of 
'  opinion  that,  in  substance,  the  complainer  had  sufficient  grounds 
'm  law  to  support  his  complaint.  But,  on  the  other  hand,  the 
'  conclusion  of  the  complaint,  to  have  it  found  that  the  debt  was 
'  actually  vested  in  Mr  Spence,  was  a  great  deal  too  broad ;  and  the 
'  Lord  Ordinary  thinks,  that  the  intimation  made  by  the  letter  of 
'the  trustee  on  the  12'Jtouary  1831,  before  lodging  the  answers,  * 
'  ought  to  have  been  met  in  a  different  manner.     The  trustee  and 

'  edmftisfiioiiefs  might  not  have  power  to  adopt  a  new  course,  con- 
'  trary  to  the  resolution  of  the  meeting  of  creditors.  But  after  the 
'  compromise  was  broken  off,  land  notice  was  given  that  the  trustee 
'  and  commissioners  were  willing  that  the  claim  should  be  exposed 
'  to  public  sale,  the  matter  might  easily  have  been  terminated,  if 
'  die  oomplainers  had  proposed  to  take  decree  to  the  same  effect 
'  with  the  iaterlocutor  now  pronounced.  The  Lord  Ordinary  can- 
'  aot^  therefore,  award  to  the  complainer  the  expenses  which  fol-  « 

*  liMred ;  and  as  the  respondents  have  entirely  resisted  the  complaint 

*  OD  all  iti  merits,  and  insisted  that  it  should  be  dismissed  with 

*  eosls,'  neither  can  he  find  them  entitled  to  expenses.' 

JM  UmanSff^  Orainury.  For  the  Complainer,  Dmh  of  Fac  (Rope,)  Bt^ownki, 

MmlM,        MmchtHzk  jr  Matftarlamp  W.  S.  Agento.        For  the  Refpondenti* 
BtMer^  D.  MacneUL         Ja».  Brid^y  W.  8.  Agent.         T,  Clerk. 

S. 
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No.  XXXIIL  13  December  in^ 

BRODIE 

against 

FERRIER. 

Appeal. — Process. — Whik  an  interlocutor  in  a  ranking  and  eak 
toas  under  risview  in  the  House  of  Lordsj  a  third  party  applied  te 
the  Court  to  have  certain  subjectt  struck  out  of  the  process^  Aohidi 
was  refused  as  incompetent. 

For  the  Petitioner*  SkeM,  Nltavet,        For  the  Rwpoiideiit»  FonyA,  i>idb0ii.      Jh* 
gUi  4*  Donald,  W.  S-  Agents. 
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SECOND  DIVISION. 

No.  XXXIV.  20  December  1882. 

MACKAY 
against 
HENDERSON. 

pACrUM    ILLICITUM. — PuBLiC    OFFICER. — MESSENGER. An    a* 

greement  between  a  messenger^at-arms  and  sheriff-officer^  and  oni 
who  held  neither  of  these  offices^  that  the  former  shall  act  in  these 
capacities  under  the  latter j  for  a  small  salary  in  lieu  of  his  proper 
feesy  which  are  to  be  received  by  his  employer,  is  an  unlawful  agree* 
mentf  for  breach  of  which  damages  caniwt  be  claimed, 

Henderson,  the  defender,  besides  the  business  of  a  writer  in  Glas- 
goWf  carried  on  that  of  a  messenger-at-arms  and  sheriff-officer  by 
the  instrumentality  of  others,  neither  of  these  offices  being  held  by 
liiinself.  In  this  capacity  he  engaged  the  pursuer,  Mackay,  (who 
was  then  acting  as  a  messenger  at  Campbelton,)  for  a  salary  at  the 
rate  of  a  guinea  a- week,  besides  necessary  travelling  expenses.  Mac* 
kay  was,  however,  only  a  few  days  in  Henderson's  employment. 
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irlen  a  diqiiite  arose  between  them  in  regard  to  the  mode  of  exe-  ^  ^c,  1839. 
tndngadfligenoe,  and  the  agreement  was,  in  consequence,  sud-    ^^V^^ 
My  broken  off.  H^deJJi, 

Mackay  afterwards  brought  an  action  before  the  burgh  court  of 
'Glaigow  against  Henderson,  stating,  that  when  he  entered  into  the 
above  agreement,  he  had  been  led  by  the  defender  to  believe  that 
tlie  defender  was  himself  a  messenger,  and  that  the  pursuer's  ser- 
Tiees  were  required  only  as  an  assistant  to  him  in  that  capacity ; 
bot  soon  after  entering  on  the  duties  of  his  office,  he  found  that  the 
defender  was  not  a  messenger,  and  that,  in  fact,  the  pursuer  was  te- 
pected  to  undertake  the  whole  duty  and  responsibility  of  such  mes* 
Knger  and  sheriff* officer's  business  as  the  defender  might  desire 
bim  to  execute ;  while,  at  the  same  time,  the  defender  evinced' a 
deCeiinination  to  controul  and  direct  him  in  the  mode  of  discharging 
bis  duty,  although  contrary  to  what  he  considered  proper;  and  in 
emaequence  of  his  reftisal  to  submit  to  such  unwarrantable  inter- 
ference, the  defender  dismissed  him  from  his  employment:  The 
tmunons,  therefore,  concluded  for  reparation  of  the  loss  and  damage 
suffered  by  the  pursuer,  by  the  defender's  breach  of  agreement  in 
tbe  manner  libelled. 

The  inferior  court  having  found  the  defender  liable  in  damages, 
tbe  cause  was  brought  under  review  by  advocation  at  the  defend* 
er's  instance,  and  the  Lord  Ordinary  pronounced  an  interlocutor  as 
fellows :  *  Finds  it  proven,  that  the  agreement  between  the  advo* 

*  cator  and  the  respondent,  whatever  might  have  been  the  original 

*  understanding  by  the  reispondent  of  the  advocator's  proposal,  did 

<  ultimately  come  to  be  an  agreement,  by  which  the  respondent,  a 

*  measenger-at-arms  and  sheriff-<)fficer,  was,  in  these  capacities,  to 
f  act  under  the  advocator,  who  held  neither  of  these  offices,  the  ad- 

*  vocator  agreeing  to  pay  the  respondent  a  small  annual  salary  for 

*  the  wlude.  official  duty  done  by  him,  the  respondent  agreeing  that 

*  the  advocator  should  receive,  for  his  own  use,  the  whole  messen* 
^  ger  or  sheriff'-offioer's  fees  paid  by  the  employers  for  that  duty : 

*  Hods,  that  this  was  not  a  lawful  contract ;  and,  therefore,  finds, 
'  tbat  the  action  brought  by  the  respondent  for  damages,  on  account 

<  of  an  alleged  breach  of  this  contract,  cannot  be  entertained  in  any 
« court  of  law:  Further,  finds,  that  by  the  proof  which  was  taken 

*  before  the  bailies,  it  was  not  proven  that  the  respondent  was  finally 

*  dismissed  from  the  said  employment,  so  as  to  entitle  him,  in  case 
^  tbe  said  employment  had  been  legal,  to  leave  the  same,  and  sue 

*  for  payment  of  his  salary,  or  for  damages :  Therefore,  advocates 

*  the  cause,  alters  the  interlocutor  of  the  bailies,  assoilzies  the  ad- 
'  focator,  and  deeems :  Finds  no  expenses  due  to  either  party/ 
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tid  Dec.  183?^      '^^  puisuer  reclaimed  ;.  and  oasea  having  beea  wkxfA.  by  tjlif 
VtfPY^^    Court,  he  pkaded — I.  That  the  contraot  found  by  the  Lord  QkH" 

Mackay  ».       n^ry  to  be  Ulegaly  was  not,  in  fact,  the  contract  into  which.llie  parr 
......  *     ties  entered,  and  for  breach  of  whicli  damages  were  daimed.     The 

Ptanuei'*  pursuer  was  engaged  to  act  as  an  afiu^isCant  messenger,,  and. -com* 
menced  his  duties  under  the  belief  that  the  defender  himself  Jield 
the  office  of  a  messenger.  The  fact,  that  he  continued  a  abort 
time  in  the  defender's  service,  after  he  became  aware  of  the  tcue 
character  of  his  emplojrinent,  is  not  a  reason  for  Jiolding  the  origi? 
nal  contract  illegal,  so  far,  at  least,  as  the  pursuer  ia.ooncemed^ 
to  the  effect  of  excluding  his  daim  of  damages,  on  account  of  the 
lEsdlure  on  the  part  of  the  defender  to  place  him  in.  that  dtuationfor 
ilirhich  he  lawfully  corenainted. 

II.  But,  taking  the  contract  to  be  such  as  described  in  the  inter* 
locotor,  it  is  not  an  unlawful  agreement.  Although  the  pursuer 
became  bound  to  execute  the  business  furnished  by  the  defender,  it 
^ras  no  part  of  the  agreement  that  he  should  act  under  the  defend? 
er's  controul,  and  exclusively  yi  his  employment  Neither  is.  there 
any  thing  in  the  stipulation  for  a  fixed  sajboy  tending,  as  is.aaid) 
to  degrade  the  office,  or  to  affect  the  correct  and  proper,  disehacge 
of  its  duties* 


Pleaded  by  the  defender — The  pursuer  knew,  and 
be  presumed  to  have  known^  tiiat  the  d^ender  was  not  hinaelf  a 
messenger ;  at  all  events,  whatever  misoonceptiqns  might  onginally 
have  existed  as  to  the  character  of  the  oftee  which  the^punaerms 
engaged  to  discharge,  the  agreement  came  ultimately  to.  be  one  by 
which  he  bound  himself  to  act  as  a  messenger,  under  the.  directioa 
of  the  defender,  who  was  not  a  messenger,  and  for  a  .small^sabuy, 
in  lieu  of  the  proper  fees  of  the  office.  Such  being  the  natmre.of 
the  agreement  in  question,  its  illegality  is  apparent  from  various 
considerations. 

1.  The  respectability  ot  a  me8senger«at-arms,  considered  a&  a 
public  officer,  must  be  lowered  by  performing  his  functions  in  the 
capacity  of  a  servant,  for  a  small  stated  Recompense,  in  place  of  his 
fees,  which  are  to  go  into  the  pocket  of  his  master.  2.  An  agrees 
ment  to  act  on  the  exclusive  employment  of  a  single  individual  is 
inc<msistent  with  a  messenger's  obligations  to  the  public^  which  re- 
quire him  to  exercise  the  office  to  any  of  the  lieges  upon  their  rea- 
sonable expenses.  3.  It  is  necessary  to  the  proper  discharge  of  bis 
office,  that  a  messenger  should  act  under  the  full  force  of  its. legal 
^responsibility,  which  cannot  be  the  case  where  be  does  not  exercise 
his  official  functions  independently,  but  under  tiie  controul  of  an- 
other.    On  the  other  hand,  it  is  plainly  contrary  to  public  policy. 
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that  any  private  individual  should  be  pennitted  to  carry  on  tbe  bu-  90  Dk.  18S8. 
liaeas  of  a  messenger  through  the  instrumentality  of  clerks  or  ser-    ^^y^^ 
wkts  holding  the  offioe^  because  he  would  thus  escape  the  appro-  Hen^non. 
priate  penalties,  (df  the  law  for  the  violation  of  official  duty ;  Monro 
9.  Hmt  4  Nov.  ITaSf  Km.  M.  8891 ;  Monro  v.  X^Vhetsm,  24 
Nor*  1772,  M*  889  L    The  combination  of  the  business  of  a  mes- 
seoger  and  of  a  lawrflgent  is  jespedally  objedionable,  as  the  party 
mi^t,  in  the  latter  chaiaeter,  be  exposed  to  undue  and  improper 
iofbenee  in  relation  to;thi^  diUgence  whidiy  as  die  employer  of  the 
menenger,  he  was  called  on  to  execute ;  Bowhill  v.  Boswell,  2  June 
)Sa&i  GilfiUan  n.  Hendenon,  12  May  1882. 

The  LardJutikt^Clerk  thonght.thd/uilerloaiitor  r^it.  «.  A  mes-  Opinion  of 
rager  is  a.ptthlio  officer ;  and  tfie  pursuer  wmdd  have  been*iegally  ^^^^' 
boand  t».  give  liis.8fffy2fiea».  if  ^eqnined;  even  to  &pavty  wdto.was  op- 
posedio  hia  employer;  while  tUa  was  an  i^eement  to  do  dutyon 
pnaadi^  and  fos  tha  defender  only.  Besides,  tfae.tendenoy  of  snch 
aeoveoani  vaalo  caaate  an inteteat  to  nubediligviKoe^  wfaii^.a  court 
ef  law  ought  not  t^aaaetien^  - 

LmrdB  Glenlee  and  Meadawbank  were  of  the  same  opinion. 

Lord dmffktie. — If  i thought'  the  purauer bound  himself  toadl 
aaly  oa ooa  side^  lishonld  aott  Aansider.thia  afiiiror  lawM  con^ 
tnel*  Btttaa  Ido  jM>t  see.  that  .'this  :«a8:pttst  of » the.  ^agiaement,  I 
have:vefyigBeatjdoabt:thatitia  a  pactam  illiiatam«  fleaide%  the 
pinner  ali^egea  he  mm  jflMlveod  ta  Jbave.his  loner  xesideBce]  to^  per<4 
fntthe^dfities^Qf  an- assistant  to Ithe defendeiy ' whom  heibelieved 
to  be  a  messenger,  which,  I  understand^  is<  quite  a  namasonienH 
pkfment. 

IkAoCfei^Jwi^.were,  <hewever,  of  ^<qmioD,ihat.tha8nnlmQaas 
was  not  so  framed  as  to  raise  the  latter  question  stated  by  Lord 
CMngktie^  the  ooadonen  finr  damages  beiiig  considered  referable 
aokly  to  the  dismissal  ihmi  the  employment  actoaEy  andettakeii  j^^ 
Ifcepnnuer^  and.whiok.they  held:to.be.unbMitful. 

'tte.  Caio*^  stfeocdiwgly,;  adhered.  -judgment. 


deneiu        L,  MacuOodi,  Agent.        For  die  Defender,  Skmm,  Sud$*        John 
PaUmj  W.  &  Agent.     ~    T.  Gerk. 

S. 
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SECOND  DIVISION. 

No.  XXXV.  20  December  188S. 

Rev.  peter  BRYDIE 

against 

JAMES  JOHNSTON  &  Others. 


Title  to  pursue. — Teinds. — Pfffrrrti  1  A^oabwJlitmof  UMz 
tn  an  acHan  at  the  tastaice  of  the  tupervor  of  the  landSf  held  not 
tpen  to  ekeHenffe  in  a  process  of  locality  by  the  successor  of  the  nd- 
nister  who  was  a  party  to  it^  in  a  question  with  the  vassalsy  whs^ 
though  not  caOed  as  defenders  in  the  valuation^  had  eztr(gudieidOg 
consented  to  itj  and  luxdf  ahng  with  all  coneemedj  acted  upon  it  fir 
nearly  thirty  years.  2.  Heldjvrther^  that  even  if  the  objection  ef 
Ute  superior's  want  of  title  to  pursue  were  considered  good^  it  could 
receive  effect  only  in  a  reduction  of  Hue  vabuUion. 

James  Edward,  being  proprietor  of  the  whole  lands  and  teinds  of 
Solisgirth,  ander  different  superiors,  subfeued  certain  portions  of  both 
to  the  respondents'  predecessors,  the  vassals  being  taken  booad  to 
pay  a  spiecified  sdm  annually,  in  name  of  feu-duty,  and  also  a  oer* 
tain  pcNTtion  of  the  cess,  ministers'  stipend,  and  other  public  and 
parochial  burdens,  *  of  the  whole  lands  of  Solisgirth,'  corresponding 
to  the  extent  of  their  feus. 

Edward  afterwards  disponed  to  James  Tait  the  lands  of  Scriis* 
girth  generally,  with  their  teinds,  excepting  from  the  warrandice 
these  feu-rights. 

'  In  1799,  Mr  Tait,  in  his  character  of  proprietor  of  part  of  these 
lands,  and  superior  of  the  remainder,  instituted  a  process  of  valua* 
tion  *  of  the  teinds,  both  parsonage  and  vicarage,  of  the  forsssid 
*  lands  belonging  to  the  pursuer,  as  well  in  property  as  in  superio- 
« rity.' 

The  parties  called  in  this  action  were,  the  Officers  of  State^  the 
patron,  and  the  minister.  The  respondents  (the  vadsals)  were  not 
called ;  but  they  alleged,  that  their  teinds  were  included  in  the 
summons,  at  their  request,  and  they  produced  evidence  of  having 
paid  their  shares  of  the  expense  of  the  action.  After  considerable 
litigation  with  the  minister,  decree  was  pronounced,  fixing  the  value 
of  die  teinds  of  the  pursuer's  lands,  and  those  of  the  different  fea- 
ars  separately.  In  1805,  a  scheme  of  locality,  in  conformity  with 
this  valuation,  was  approved  of  by  the  Court;  and  it  continued  to 
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be  Acted  on  by  all  parties  down  to  a  late  period,  wlien,  in  the  pro*  no  Dec  183S. 
eesB  (rf  locality  of  die  united  parishes  in  which  the  lands  in  question    ^""^V^^ 
were  sitaate,  the  successor  of  the  former  incumbent  objected  to  f^in^oa    d 
tbe  respondents'  surrendering  their  teinds  agreeably  to  the  above  Otfaem. 
falnation,  on  the  ground  that  it  was  led  in  a  process  at  the  instance 
if  tbe  goperior,  and  not  of  the  respondents,  who  were  the  proprie« 
ton,  and  to  which  they  were  not  made  parties  in  any  way. 

The  Lord  Ordinary  sustained  the  objection  to  the  surrender,  and 
iMod  no  expenses  due  to  either  party ;  and  subjoined  the  follow^ 
log  isle:  *  Am  the  prosecution  of  a  valuation  of  teinds  is  not  a 

*  rifjrlit  inherent  ift  nr  rttached  to  ^udal  title,  but  arises  under  statur 
<  torjr  regulations,  the  quesdon  li^  ncrwring^  of  the  superior's  ti- 
'  tie  to  raise  suah  a  process,  must  depend,-  not  on  his  gamai  Iqpl 
'rights,  as  infeft  in  the  lands,  but  on  the  terms  of  the  statutes* 
'  Accordingly,  in  the  case  of  the  Duke  of  Roxburghe  againist  Scott,* 
'referred  to,  the  valuation,  at  the  instance  of  the  minister,  appears 
'  from  this  report  to  have  been  sustained  on  a  particular  construcr 

*  tioD  of  the  act  1633.     Now,  in  none  of  the  enactments  relative  to 

( vabntions  is  there  any  mention  of  sikperiors ;  and  it  is  clear  from    - 

*  the  whole  tenor  of  these  enactments,  that  the  terni  <  heritors' 
'  diere  employed,  is  descriptive  exclusively  of  the  vassals  having 

*  the  immediate  right  of  property  in  the  lands,  and  who,  in  virtue 
'  of  the  valuation,  would  be  entitled  to  draw  the  teinds.  of  their  own; 
^knds.  It  is  true  that  the  superior  may,  by  particular  casualties, 
'  acquire  an  interest  equivalent  to  that  of  an  heritor,  and  might  per- 
^haps,  when  vested  with  that  interest,  be  held  to  be  an  heritor  in 

*  die  sense  of  the  statutes ;  but  here  the  question  is,  .whether  a  var 

*  loation  raised  and  incosted  in  by  the  superior,  solely  in  that  pha- 
^  ncter,  and  without  even  calling  the  vassals,  the  heritors,  can  be 
'  considered  as  a  legal  process  of  valuation ;  and  the  Lord  Ordinary. 

*  AudcB  this  question  must  be  decided  in  the  negative.' 

Mutual  reclaiming  notes  being  presented,  the  Court  ordered  Objector's 
enes^  in  which  it  was  pleaded  for  the  minister — The  valuation  of  ^^^ 
teinds  being  a  matter  entirely  of  statutory  regulation,  and  as  there 
h  na  enactment  ^diich,  either  expressly  or  by  implication,  gives  the 
ioperior  power  to  pursue,  the  decree  in  question  is  an  absolute  nul- 
lity, no  acquiescence  or  Jiomologation  being  sufficient  to  cure  its  in- 
herent defect,  or  give  it  efficacy ;  CarmeUi  3,  4. ;  Laird  of  Hazel- 
lide,  8  March  1639,  Brtmiis  Svpp.  .Further,  it  is  a  settled 
point,  that  if  a  valuation  be  set  aside  in  consequence  of  the  proper 
parties  not  being  called,  it  will  be  ineffectual  as  to  all  others  ;  Col- 
qdumn  v.  Ferguson,  15  June  1802,  M.  15,775.  If,  therefore,  the 
nqpondents  had  it  in  their  power,  by  suppressing  the. extrajudicial 
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}88t.  eirid^ioe  of  dmr  consenf  to  set- aside  dfte  decree,  it  canaoC  be  heM 
to  li«ve»been  at  any  momeot  Iq^ally  binding  on  the  ministo^  iA« 
sSMKiwad  '^''^  ^  P<^  ^  sttdipriTEte  atraogement  between  ibe  superior  and 

Others.  klSTESSak. 

Ob'ector'  ET«n  On  the^piinGiples  of  the  Gomnion  law,  supposing  thexe  wsre 

PleM.  nxnn  for  considering  the  question  in  that  view,  the  superior  of  tht 

lands  could '  not  maintain  a  right  to  pursue  a  valvaition,  seeing  ht 
can  qualify  no  direct  and*  immediate  inttoest  in  his  vassal's  teinds. 
Mr  Tdt  had  no  vestige  of  right  to  the  titabritjr  of  the  teinds  of  tht 
respondents'  lands.  He  entered  witii  his  saperiot  of  die  lands  of 
SoHsghrlii,  but  never  with  the  titular ;  so  that  i^  by  die  terms  of 
hSs  disposition)  it  had  been  intended  to  enable  Urn  to  create  the  un- 
usual right  of  a  uid-snperiority  of  the  teinds  in  quesdon,  ddsivst 
not  carried  into  effect,  no  titles  to  such  r%ht  having  ever  been  made 
iq>  by  him. 

Assuming,  therefore,  the  incompetenoy  of  the  action,  the  object 
don  may  be  pleaded  ope  ezcepdonis. 

Retpondmu*       fUoded  by  the  vassab-— L  As  in  die  process  of  valnadon  the 
^**^  lainistef  might,  in  order  to  prevent  any  Tisk  of  the  deereebciBg 

afterwards  impugned  by  dievuasalsj  have  insbted  bpoo  thdrbeiiig 
formally  called,  the  objecdoU  must  now  be  regarded  as  competent 
and  oontted ;  Ewing  v.  WaHace,  8  Feb.  1631.  It  is,  besides^  JM 
tortii  to  die  minister  to  lurge  die  obfecdon  i^nst  the  vassals,  who 
declare'  themselves  •  satisfied  with  the  vahmtimi,  and  consent  to  be 
judicially  bound  by  it;  FM>€$^  401 ;  Duke  of  ReoLburgke  v.  SootI; 
12'Dec;  1745,  Kamea^  M  15^741. 

^  The  minister  has  failed  to  pdntout  any  enactment  debairiag 
tlie  superior,  either  expressly  or  by  impliostion;  iipsiii  pdrsmng  a  va« 
ligation ;  and  the  ju^;iMents  of  the'Gk>iirt  shew^  that  the  iMe  to  pur^ 
sue  has  not  been  held  a  matter  of  statutory  regslatioa ;  Dulae  of 
Roxburghe  v.  Scott,  ut  supra,  CcmneUj  \.  272*d.  The  quesdon, 
dterefetey  is,  whedier  the  superior's  radical  right  in  the  lands  does  not 
entitle' Mm  to  pursue  a  vakadon,  lAmr  the  established  doctriaeii^ 
tbttt  the'  superior,  quoad  diird  pardes,  is  not  divested  of  any  of  his 
fights  as  proprietor  by  die  grant  to  die  vassal ;  Chajf,  a.  7.  M; 
8itBir^%  4.  3r  AtaA.  2.  4. 1 ;  Enk.  2.  5. 1 ;  Laird  of  Lb|^  v.  13k 
l>snant8, 16  Nov.  1624,  Duriej  2£  13,767.  No  doubt,  a  vduadon 
obtained  by  th^  superior  would  not  be  res  judicata:  against  the  vas* 
Sris  wiio^wero  net  called.  But  it  baving  been  in  the  mifiistw^s 
powsrto  make  the  vassals  pardei  to  the  preceedmg,  he,  Irt;  least,  oan^ 
not^xAuplaia  that  the  decree  is  not  ex  fiune  effectual  in  tUa  relied: 
InlSfe^  however,  by  homologadng  the  valuadon,  the  vassals  were 
isrtclosed  ft^m-  challenging  it  i  so  that,  in  no  view,  is  there  any  rea^ 
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m  jfkj  they  skould  not  be  allowed  to  hold  it  ^Bod  agaioslithe  mi-*  dO  Ded.  le^tR 


d.  lo  the  present  caae,  the  vassals  did  not  acquire  rig^t  to. their  j^^^Jl^uid  - 
by  pordiase  from  Mr  Taifs  author^  nndei  anthoriiy  of  the  Others* 
Hitutes lotDodaciBg  the  valuation  and  sale. of  teinds.    They  had  Regpondenti' 
msdj  got  a  feu^right  to  the  teinds  akii^  with  dieir  ItucMb,  in  eon^  Bcai* 
Hem&m  of  &comalo  feu-«duty  paydble  for  both;    Mr  Taitfaaiithor 
tkos  retained. the  radieri  right  to  die  teinds ;  and  that  right  having 
ksD  conveyed  to  Mr  Tait,  left  him  still  a  party  liable  to  the  minis- 
tSf  in  respect  that  part  of  the  f(eit<»daty  was  in  his  hands  to  be  re-* 
gmUasteind)  and  .«•  subject  to.  be  localledupon  in  any  after  ang^ 
flHateliBD»  b^ore  any  part  of  the  new  burden  conld  be  latd- upon 
ttemnk;  Duke  of  Douglas*  t?.  £Uiott»  1738;  Lord  Dund^v^ 
Bilfimrand  Others^  17  Nov.  1802,  if.  15,709. 

4  Farther,  the  vassals  were  each  taken  bound  to  relieve  the 
gnsterof  thdrfei^^iights  of  a  certain,  fixed  proportion  of  minisiier^s 
■(ipeiui,  payable  <  forth  of  the  whole  lands,  of  Solisgirtk^'  The  e& 
jectof  tUi  arrangeifiemt  wasto  leave  in  Mr  Tait  a  material  into^ 
Mia  having  the  teindsi  of' the  difierentvassali  valued)  and  their 
•BMDt  kept  down,  because  what  was.  payable  by  leaoh,  went  to  in^ 
enaie  tke<0Bi9filo  ium^  of  which  he  had  to  bear  a  pitoportiom 

&  As  thevct. is  not^gepc^focio  of  the  decree' to  diew thM  M# 
Tut  luid  not  sueh  m  right  to^  oa  interest  in,  the  'teinds  ^  the  respon** 
<ieofs hnds  as  entitled  him  to  pursue  a  valuation,  the  objectioQof 
tke.miailter».  aasnmiog  it  iKere  not  obviated  by  >any:of  these  consi- 
^^006,  oottld  Dotib^,  eompet^y  ucged,,,€doc0pt  in  a;regul$i!> 
procM  of  rodnetion* 

"1^ (>ji^iIi^.94idTrrI  diffi^.ftqm^  iAtarloontof*... If  weonoe^ Opimon of 
determme  that  the  superior  was  entitied  to  pursue  the  valuation»i  Conn. 
^  other  objection,  that  the  vassals  were  not  called,  is,  in  the 
dreaiutanoes,  of  no  foroe. .  Now,  Lord  Stair  puts « the  tupe* 
hot's  right  in  this  respect  beyond  doubt,  by  stating,  that  <  superio- 
*rity  carries  a  right  to  all  actions  following  the  land  against  any 
'  oAer  than  the  vassal :'  and  Bankton  and  Erskine  lay  down  the  law 
to  the  same  effect.  Besides,  it  would  be  rather  a  strong  measure, 
slier  the  valuation  has  been  so  long  acted  on,  and  when  matters 
nay  be  so  materially  changed,  to  sanction  the  minister  in  coming 
ftrvard  now  to  demand  a  new  valuation. 

Lmrd  G/bi/ee.— I  am  of  the  same  opinion.  The  act  1633^  it  is 
true,  uses  the  term  *  heritor'  in  reference  to  one  of  the  parties  ha- 
riag  an  interest  to  pursue  a  valuation,  and  the  superior  is  held  to  be 
sa  heritor  as  to  all  parties  except  die  vassal.  I  would  readily  admit, 
that  if  Aere  were  only  retained  the  bare  superiority,  carrying  no- 
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^.0«^  18IL  tliBf ,  tliia  could  B0t  entitle  the  superior  to  pursue  a  valuation ;  for 
if  there  be  no  substantial  interest,,  no  tide  in  the  world  will  be  sot 
iicient  to  pursne*  Frontany  thing,  however,  that  I  see  in  this  case, 
I  am  not  satisfied  that  the  snpmor  had  not  an  interest  in  the  valua- 
tion of  the  teinds  of  the  vassals'  lands,  Bo^  even  aapposiag  the 
contrary  could  be  shewn,  there  is  nothing  that  makes  the  decree 
absolutely  null  ex  &cie,  so  as  to  render  a  reduction  unnecessary. 

hard  MtadowbanL^I  am  entirely  of  the  same  opinion. 

Lard  JusHce^CterL-^-It  is  perfectly  clear,  that  we  would  not  have 
been  entitled  to  adopt  this  interlocutor  without  a  formal  reduction 
of  the  decree  of  valuation.  But  I  agree  also  with  your  Lordshipii 
that  were  such  reduction  now  before  us,  no  grounds  have  been  stated 
for  setting  aside  this  valuation.  This  opinion  is  agreeable  to  all 
the  authorities.  I  concur  with  Lord  Glenlee  that  it  is  by  no 
means  dear  that  this  superior  had  not  an  interest  in  these  teinds. 
It  appears,  at  all  events,  to  have,  been  a  most  wise  and  expedient 
course,  to' include  in  one  process  a  valuation  of  the  teinds  of  the 
whole  lands  belonging  to  the  pursuer,  in  property  or  superiority; 
and  he  held  a  .virtual  mandate  from  his  vassals  to  inrist  in  the  ac- 
tion* In  every  point  of  view,  therefore,  I  consider  this  a  fegn- 
lar  proce^.  But  even  if  doubts  could  be  entertained  on  that  mat- 
ter, still  it  would  be  contrary  to  all  principles  of  justice,  now  to 
open  up  a  decree  which  has  been  acted  on  by  all  parties  for  00 
long  a  period. 

The  Courts  accordingly,  altered  the  interlocutor  of  the  Lord  Or- 
dinary, and  found  that  the  objections  to  the  decree  of  valuation  coold 
not  be  sustained;  and  found  the  respondents  entitled  to  expenses; 
reserving  to  the  minister  to  be  heard  before  the  Lord  Ordinary>  aB 
to  whether  there  was  any  relief  competent  to  him  against  the  com- 
mon ^ent. 


Judgment. 


Lord  FuUtrUm,  Ordinary.  For  the  Miniiter,  Jameaon,  Ad,  Andtrmm,  A,  Onfle* 
W.  S.  Agent  For  the  VetaaU,  SkmBy  Rutherfyrd^  Catmiry.  RAirt  19^ 
ton,  Agent  For  Common  Agent,  Thoawm*  T.  IL  Robertton,  W.  8. 

Agent         Temd  Ckrk  C. 

s. 
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SECOND  DIVISION. 
N0.XXXYI.  22  Dtfoemtor  1682. 

NORMAN  LOCKHART 

OQQXtUt 

CHARLES  FERBIER  and  Captain  MACNEILL. 

Legal  Diligence. — Mandate. — Foreign. — A  landed prapriHor 
hocoing  gone  abroad,  after  raising  an  action^  and  granting  a  coni'^ 
mmcfufor  the  management  ofhii  whole  ajffkirs  to  a  person  resident  ' 
in  Ireland,  and  arrestments  and  inhibition  having  been  subsequentfy 
fised.on  the  dependence,  by  direction  of  a  third  party,  without  special 
mandate  from  the  pursuer  or  commissioner,'-*the  diligence  fbvnd  not 
inept,  being  afterwards  ratified  by  the  commissioner* 

Captain  Macneill  of  Gallowchilly,  acting  by  the  advice  of  Mr 
dsoAes  Fenier,  accouDtant,  to  wbom  he  had  granted  a  trnst-KliBpo- 
titioti  for  the  sale  of  his  heritable  estate,  brought  an  action  of  coont 
and  rediLoning  against  the  late  company  of  Lockhart  and  Swan,  wri- 
ters to  the  signet,  and  obtained  a  decree  in  absence  against  the  lat- 
ter partner.  The  pursuer  then  went  to  America;  and  Mr  Ferrier 
laving  proposed  to  insist  in  the  actiion,  under  authority  of  the  trust- 
deed,  the  Court,  (10  Joly  1632,)  altering  an  interlocutor  of  the 
Lord  Ordinary,  found,  that  the  <  trust-deed  was  not  a  sufficient 
'  mandate  to  entitle  the  trustee  to  be  sisted,  and  remitted  to  stay 
'  procedure  till  a  sufficieni  mandate  should;  be' produced/  /  ' 

Captain'  Macneill,  before  leaving  this  country,  executed  a  com- 
missibn,  -with  full  powers  for  the  management  of  his  whole  afiairSy 
1o  his  Mend  Mr  John  Macneill,  who  was  resident  in  Ireland,  who, 
in  consequence  of  the  above  interlocutor,  granted  a  letter  of  man- 
date to  Mr  Ferrier  to  appear  in  the  action,  and  he  accordingly  sist- 
ed himself  as  mandatary  for  the  pursuer. 

'  Mr  Ferrier  having,  in  the  meantime,  caused  arrestments  and  in- 
hiUtion  to  be  used  on  the  dependence  in  name  of  Captain  Macneill, 
-Mr  Lockhart,  the  defender,  applied  to  the  Court  for  their  recal  with- 
•oat  caution,  as  inept,  not  having  been  authorised  by  express  man- 
date from  the  pursuer,  and,  further,  as  having  been  unne<^essdrily 

and  nimiously  used. 

« 

-      •    '  •  V 

*    Tlie  necessity  of  such  mandate,  the  petitioner  ai^ed,  was  found-  Petitioner** 
^  on  the  best  reason;  for  if  damages  were  claimed  on  account  ^^^ 


128 


DECISIONS  OF  THE 


HoM 


Lockhort  v, 
Ferrier  and 
Macneill. 


82  Dec.  1832.  of  the  diligence  being  improperly  used,  the  pursuer  might  defend 
himself,  on  the  ground  that  it  was  raised  without  his  authority; 
Kyd  V.  Fergusson,  11  March  1836^&  if  D.  If,  then,  the  diligence 
was  incompetent  at  the  time  when  used,  could  the  pursuer  himself 
returning  to  this  country  after  the  application  for  its  recal,  have 
adopted  the  diligence,  to  the  effect  of  obviating  the  objection  ?  Of 
course,  if  he  would  not  have  been  entitled  to  do  so,  the  mandate  of 
his  commissioner,  subsequently  granted,  must  be  altogether  unavail- 
ing, even  -if  it  were  not*  otherwise  of  doabtfal  effe^  ih  consequence 
of  being  granted  by  a  party  who  was  himself  resident  out  of  Scot- 
land. 


Respondenti* 
Pleas. 


Opinion  of 
Couru 


Angwered*-^Th^  .commiasion?  grafted  to  Mr  MacnseiU  plated  him 
ezaody^in^the  sitoatiiKi  of  the  pursner;  and  cons^qneiktly  hh  toan- 
date  to  MrFexder,  wfaick^contaiiman  eipress  approval  of  the  dili- 
geneeptevMHidy  used^  must,  aooording  to  the  judgmeilt  ift  the  ease 
of  Ewing  V.  Dt  Hare^  28  Nor;  18S8»  S.trD.f  validate  the  pro- 
ceedings. 

Lord Oimket^^Tht sdle.qoeation^is,  wfaetherMr  Fenier,  Bdkg 
for  CaptainiMaiBirili^  wal^  entitled -to  direct  dll%enoe  to  be  used  on 
die  dependcBBe  of  an  adtion  which  was  nuirted  bjr  Captain  MacAeiM 
hiaiself  wUie  lie  jwma  in*  tim  country,  and  whic^  had  proeeeded  so 
&r^  a*  tliat  decree  waa  obtained  by  him  i^iMit  one  of  the  parties. 
It  appears  to  me  that  no  special  maadato  was  required^  and  that 
there  is  no  sort  of  reason  for  this  apptkatiOB^  It  would  be  dangefoui 
to  holdthat  thtt  puisuer  was  act  entitled  to  tiie  benefit  of  the  dili- 
genee*  '^ 

Lard  CWii9JifMr*<^This  is  diligeiiee  raised  «&  a  depemleiice,  and 
-the  queslioo  is,' whether  it-can  be  nKAlIed  without  eaution  ?  I  think 
it  cannot-'  The  two  'decisions  referred  to  are  TeoohcUeaMe.  In  die 
one  case^  as  here,  ithe  aetien  waf  raised  by  a  landed  proprietor,  before 
he  lefkthe  cinuitryi<  In  the  other  case^  thepimuerwas  a  dischaiji^ 
-ed  bankrupt^  iwho  went. abroad  without  leaving  a  domidl  bduiid 
him.  It  would  indeed  have  bees  estto'einely  hard^  if  Captain  Mae- 
-neilHad  returned' to  dnB:coawtry,  and  oonld  not  hive  adopted  the 
diHgence  ia^tqiietltieow..  The  eommiaaiater  isprfedsely  in  the  same 
idtiiatioK  as  Captain  iMaeneallf  tdaseU^  and  lie  ha»  ratified  the  dlK- 
-geaee,  whidi  fortiies  diStiiigMshes  thiseaaeirDm  thatof-Fbrgiiasoii^ 

Lord  MuKbmbdnkri-^1  am»  of  the  sameiopiniom  "  Uidesa  caatiea 
is  offered  we  must  refuse  the  petition. 

Ijord  Juttice^Clerk, — The  present  resembles  Dr  Hare's  caae,  boA 
pursueiH-beiBg'laoded  piopnetcos*'  I  tUok  the'pi)qpeif  eenrae^^tiuire- 
fove^^istoxefoselhe petition ifirxs^tteaiiktiQarisiiolofrp^  '*Thii 
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will  not  interfere  with  oar  former  judgment,  that  Mr  Dr  Ferrier  22  Dec  1832. 
was  not  entitled,  without  a  mandate,  to  carry  on  the  action  :  For  it     ^^V^^ 
is  a  dijBerent  question,  whether  Mr  Ferrier  could  not,  asnegotiorum  Ferneruid 
gestor  for  Captain  Macneill  in  his  absence,  give  directions  for  us-  Macneiil. 
ing  die  diligence,  that  diligence  being  now  homologated  by  his  Opinion  of 
eommissioner.  Court 

The  petitioner  having,  in  consequence  of  these  opinions,  propo- 
sed to  amend  the  prayer  by  offering  caution, — 

The  Court  found  that  the  arrestments  and  inhibition  could  only  judgment. 
be  recalled  on  caution. 


For  the  Petitioner,  Jomcoii,  MiBer,  Lockharty  EhmUr  ^  WkiUimd,  W.  S.  Agents. 
For  the  Reepondentit  Dtim  of  Fae.  (HoptfJ  Sptin,  Cmmoufham  ff  WaRa-, 
W.  8.  Agents. 

s. 


* 
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No.  XXXVII.  16  January  1883. 

WILLIAM  FRASER 

against 

WILLIAM  TAIT  and  JAMES  KERR. 

Cautioner. — Cautioners  for  an  agent  having  guaranteed  the  due 
hmuntr  and  retirement  of  bills  draum  on  purchasers^  it  being  under- 
dood  that  the  agent  was  to  collect  and  forward  the  orders  to  the 
principal^  who  was  to  transmit  the  goods  direct  to  purchasers^  and  to 
value  on  them  as  advised  by  the  agent;  and  a  third  party  having 
Turned  to  receive  certain  goods  so  transmitted^  or  to  accept  a  biU 
irwmifor  them  by  the  principal^  on  the  ground  tJiat  the  order  for- 
warded  by  the  agent  was  unauthorised  ;^-foundj  that  this  transaction 
fiU  within  the  guarantee^  and  the  cautioners  were  not  liberated  in 
consequence  of  the  principal  having  paid  a  balance  on  the  agenfs 
accounts^  in  the  knowledge  oftlie  dishonour  of  the  bill,  without  notice 
to  Asm. 

The  defenders  became  sureties  to  the  parsuer^  a  distiller  in  the 
county  of  Nairn,  for  his  agent,  William  Tait,  spirit-dealer  in  Edin- 
baigh,  by  the  following  writing :   *  We,  the  undersigned,  guaran- 

*  tee  the  sum  of  L.500  sterling  for  Mr  William  Tait,  merchant 

*  here,  on  the  following  terms :  That  the  said  William  Tait  be  ap- 
'pomted  your  agent  for  the  sale  of  your  whisky  in  Edinburgh, 

*  Leith,  and  vicinities ;  he,  the  said  agent,  is  to  act  for  you  on  the 

*  DDderstanding  that  he  is  to  collect  the  orders,  and  forward  them 

*  to  you :  That  you  are  to  forward  the  whisky  direct  to  the  parties 
'  purchasing,  and  to  value  on  them  at  the  dates  as  advised  by  the 

*  agent,  and  the  agent  is  to  guarantee  the  due  honour  and  retire- 
^  ment  of  all  the  bills  so  drawn :  That  we,  the  subscribers,  Messrs 
'  William  Tait,  merchant  in  Musselburgh,  and  James  Kerr,  mer- 
'chant,  Nob.  6  and  95,  Nicolson  street,  Edinburgh,  also  guarantee 

*  the  due  honour  and  retirement  of  all  the  bills  so  drawn,  to  the 
'  extent  of  L.500  sterling,  for  which  you  are  to  allow  him  a  del 
'  credere  commission,  and  this  on  the  net  proceeds  realised  from  the 

*  sales  made,  he  binding  himself,  by  this  deed,  to  sell  for  no  other 
'  malt  distillery  on  commission,  and  that  you  relieve  him  of  all  post- 
'ages,  and  the  necessary  expense  of  collecting  casks;  and,  if  a 
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16  Jan.  1833.  <  more  formal  writing  is  necessary,  we  are  ready  to  execute  this  at 
^^V^^    *  your  expense.' 

•nTKcrr.  ^^  ^®  course  of  his  transactions  as  agent,  Tait  transmitted  an 

order  to  the  pursuer  for  a  puncheon  of  whisky,  to  be  sent  to  Peter 
Bertram,  merchant  in  Edinburgh.  The  whisky  was  accordingly 
forwarded  by  the  pursuer  to  Bertram,  and  a  biU  for  the  price, 
L.54,  18s.  drawn  by  the  pursuer,  was  presented  to  him  for  accept- 
ance ;  but  Bertram,  On  the  ground  that  he  bad  giren  no  authority 
whatever  for  the  order  transmitted  by  Tait,  refused  to  receive  the 
whisky,  or  to  accept  the  bill.  The  whisky  was,  in  consequence, 
taken  by  Tait  into  his  own  private  stock. 

The  Bank  in  Edinburgh  through  which  the  bill  was  presented 
to  Bertram  for  acceptance  intimated  the  dishonour  to  the  pursuer, 
who,  in  consequence)  wrote  his  agent  upon  the  subject  Shortly 
afterwards  Tait  transmitted  to  the  pursuer  an  acoountrcurrent»  shew- 
ing a  balance  due  to  him.  of  L.98  :  16  :  3,  for  which  the  pursuer 
granted  his  bill,  in  the  knowledge  (as  alleged  by  the  defenders)  of 
the  dishonour  of  the  bill  by  Bertram,  and  without  aiiy  notice  to  the 
defenders,  or  taking  any  security  for  the  price  of  the  puncheon  in 
question.  It  was  not,  however,  positively  averred  by  the  defenders 
that  the  pursuer  was,  at  the  time,  in  fact  aware  of  the  circumstances 
under  which  the  acoeptam^  of  the  bill  was  refused. 

The  agent  having  failed  to  retire  the  bill  drawn  on  Bertram,  the 
present  action  for  payment  was  brought  by  his  constituent  against 
him  and  his  cautioners,  under  the  above  guarantee. 


Defenders* 
Pleas. 


Pursuer's 
Pleas. 


The  cautioners  pkad^-^first^  That  the  transaction  did  not  tall 
within  either  the  letter  or  the  spirit  of  the  guarantee,  in  respect 
that  no  order  was  given  by  Bertram^  and,  consequently,  there  could 
,be  no  draft  upon  him  within  the  meaning  of  the  obligation,  which 
contemplated  orders  and  purchases  by  third  parties  only,  and  not 
by  the  agent  himself.  This  was,  therefore,  an  attempt  to  make  the 
cautioners  liable  for  the  honesty  of  the  agent,  which,  however,  was 
not  the  object  of  the  guarantee,  Secandfyj  Supposing  the  bill  were 
covered  by  the  guarantee,  the  cautioners  were  liberated  by  the 
pursuer's  settlement  of  the  agent's  account,  without  retaining  in  his 
•own  hands  enough  to  extinguish  the  present  claim,  especially  as 
the  pursuer  had  the  best  reason  to  suspect  the  conduct  and  circum* 
stances  of  his  agent 

The  pursuer  maintained,  that  the  fair  construction  of  the  obliga- 
tion was,  that  the  agent  was  to  collect  orders,  and  the  defenders  were 
to  g^uarantee  such  as  he  transmitted,  tlie  pursuer  being  entitled  to 
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rely  upon  the  orders  having  been  actually  received  by  the  agent  16  Jan.  1833. 
from  third  parties.  ^^^y^^ 

Fraser  v.  Tolt 
and  Kerr. 

The  Lord  Ordinary  repelled  the  defences,  and  found  the  pursuer      

entitled  to  expenses ;  and  the  Court  adhered.  "  jjment. 

The  Ijord  Justice-Clerk  said — It  may  be  true  that  this  is  not  a  ge-  opinion  of 
neral  guarantee  for  the  honesty  of  the  agent,  but  it  is  an  obligation  Oourt. 
guaranteeing  the  whole  course  of  his  transactions,  as  specified  in 
the  written  obligation,  which  coodprehended,  first,  the  collecting  of 
orders,  and,  secondly,  the  transmission  of  them  to  the  pursuer. 
Here  an  order  was  transmitted,  and  a  bill  drawn  on  Bertram,  the 
wpposed  purchaser,  in  the  usual  way.  No  doubt  he  would  not 
accept  the  draft;  but  is  this  not  one  of  the  transactions  g^ranteed  ? 
Ib  the  account  rendered  by  the  agent,  Bertram's  puncheon  and  the 
lelatiTe  charges  are  entered  like  all  the  others,  and  the  pursuer  was 
certainly  led  to  believe  that  Bertram  had  got  the  puncheon. 

Lord  Glenlee. — I  have  little  doubt  of  the  interlocutor,  if  it  is  to 
be  held  that  the  pursuer  knew  nothing  about  what  became  of  the 
ponehe^m  after  forwarding  it  to  Bertram,  and  previous  to  the  set- 
tlement of  accounts  with  the  agent.  But  I  do  not  think  this  is 
made  out,  or  to  be  assumed  in  the  face  of  the  defender's  denial ; 
there  being  something  not  a  little  inconceivable  in  this  settlement, 
ia  the  circumstances  in  which  it  took  place.  But  if  the  defenders 
will  not  undertake  to  prove  the  pursuer's  alleged  knowledge  of 
these  cirearastimces,  they  must  submit  to  judgment  against  them. 

Lard  CringUtie. — I  think  the  interlocutor  right.  Bertram,  it  was 
admitted,  had  not  written  to  the  pursuer,  informing  him  of  his  re- 
fusal to  receive  the  whisky ;  and  the  agenf  s  account,  rendered  to 
the  pursuer,  must  have  led  him  to  believe  that  Bertram  had  got  de- 
livery of  the  puncheon.  The  order  appeared  to  have  been  got, 
and  was  transmitted,  the  goods  sent,  and  the  bill  drawn,  all  in  terms 
of  the  guarantee,  which,  I  think,  covers  the  honesty  of  the  agent. 

Lord  Meadowbanh. — I  think  the  guarantee  covers  the  transaction ; 
and  there  is  ground  for  assuming  that  the  pursuer  believed,  at  the 
dine  of  the  settlement  of  the  agent's  account,  that  the  puncheon 
was  in  Bertram's  possessbn. 

Lord  Medwynt  Ordinary.  For  the  Pursuer,  ShtMt  leaves,  ^&  4"  I^onaM, 

W.  S.  Agents.         For  the  Defenders,  Jameson^  Wm.  BcU.  Geo,  ToddyMi% 

Agent.         T.  Clerk. 

s. 
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SECOND  DIVISION. 

No.  XXXVIII.  17  January  1833. 

MAGISTRATES  OF  EDINBURGH 

affainst 
JAMES  BROWN. 

Sertitude. — A  feu-right  of  apiece  of  ground  behind  a  church  in  a 

*  cityf  having  been  granted  by  the  MagistrateSy  under  the  servitude^ 
that  the  party  holding  the  feu  *  shall  not  erect  any  building  wludever 

*  nearer  to  the  said  church  than  t/ie  distance  of  twenty-five  feet  from 

*  the  extremity  of  the  churchy  and  that  any  buildings  to  be  erected  by 

*  him  to  the  north  of  the  said  twenty-five  feet  are  not  to  consist  of 

*  more  than  a  ground  storey  and  two  storeys  above  ;'  founds  that  an 
open  shed,  erected  within  the  twenty-five  feety  was  a  violation  of  the 
servitude,  though  no  consequent  injury  to  the  churchy  by  obstructing 
the  lighty  or  otherwise,  was  specially  alleged. 

The  ground  forming  part  of  the  area  of  St  Andrew's  Church  in 
Edinburgh,  and  extending  to  the  lane  behind,  had  been  feued  from 
the  Magistrates,  in  1767,  by  John  Young,  wright  and  architect,' 
who  erected,  on  the  north  side  of  his  feu,  a  dwelling-house,  and  shed^ 
proper  for  his  busmess.  Having  afterwards  relinquished,  in  favour 
of  the  Magistrates,  his  right  to  that  part  of  the  ground  in  front  which 
was  required  for  the  site  of  St  Andrew's  Church,  he  obtained  from 
them,  in  1784,  a  feu^charter  of  the  whole  ground  immediately  con- 
tiguous to  the  north  boundary  of  the  area  of  the  church,  *  but  al- 
'  ways  with  and  under  this  servitude,  that  the  said  John  Young,  or 

*  his  foresaids,  shall  not  erect  any  building  whatever  nearer  to  the 

<  said  church  than  the  distance  of  twenty-five  feet  from  the  line  of 
^  the  extremity  of  the  elliptic  part  of  the  church,  and  that  any  build- 

*  ings  to  be  erected  by  him,  or  his  foresaids,  to  the  north  of  the  said 

<  twenty-five  feet,  are  not  to  consist  of  more  than  a  ground  storey 

<  and  two  storeys  above ;  and  with  this  further  servitude,  that  no 

<  steps  or  other  erections  whatever  are  to  be  made  on  the  eight  feet 

<  road  above  mentioned,'  t.  e.  a  road  along  the  west  side  of  the  area 
of  the  church,  for  the  use  of  the  property  granted  to  Young  behind 
the  church. 

At  a  subsequent  period.  Young  gave  up  to  the  Magistrates  a 
small  piece  of  the  ground  behind  the  church,  over  which  the  servi- 
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tade  eitended,  for  a  session-house,  and  a  cellar  or  watch-house  un-  17  Jan.  183S. 
der  it    According  to  the  statement  of  the  defender,  the  erection  of    ^^^y^^ 
tbis  session-house  mude  it  necessary  to  pull  down  part  of  a  parapet-  EdmburgTi;, 
wall,  running  north  from  the  back  of  the  church,  of  at  least  twelve  Brown, 
feet  high,  surmounted  by  a  wooden  rail,  which  Mr  Young  had  erect- 
ed, within  one  or  two  years  after  the  date  of  his  feu-charter,  for 
the  purpose  of  dividing  the  property  thereby  granted  to  him  be- 
liiod  the  church.     On  the  west  side  of  the  remainder  of  this  pa- 
rapet-wall, and  within  the  line  of  the  servitude,  Mr  Young  about 
the  same  time  erected  a  large  wooden  shed,  of  the  height  of  the 
wall,  which  was  used  as  a  cover  to  a  saw-pit,  and  also  as  a  shelter 
to  the  workmen  who  were  employed  in  his  timber-yard.     This  shed 
was  removed  about  sixteen  years  ago,  to  make  way  for  a  similar 
erection,  but  of  greater  height,  for  the  use  of  the  present  occupant 
of  the  premises.     The  remainder  of  the  original  parapet- wall  stood 
till  within  th^se  few  years,  when  it  was  repUced  by  another  of  su- 
peiior  structure,  and  of  equal  height. 

The  defender  Brown  having  purchased  Mr  Young's  property  on 
the  east  of  the  parapet-wall,  built  a  house  on  the  site  of  Young's 
dwelling-house,  and,  more  recently,  erected,  between  this  building 
and  the  church,  a  shed,  open  in  front,  with  a  roof  covered  with 
lead,  supported  by  cast-iron  pillars,  and  attached  both  to  the  pa- 
lapet-waU  and  to  the  walls  of  the  session-house  and  church. 

This  erection  was  complained  of  by  the  Magistrates  as  an  en- 
croachment on  their  property,  and  violation  of  the  right  of  servitude ; 
but,  otherwise,  they  alleged  no  injury  from  it,  except  that  it  was 
visible  to  those  having  occasion  to  go  to  the  cellar  under  the  ses- 
sion-house, and  its  roof  was  also  seen  from  the  window  in  the  ses- 
sion-house ;  Greenhill  v,  Allan  and  others,  8  July  1825. 

The  defender  contended,  that  this  shed  was  not  a  <  building,' 
either  according  to  the  ordinary  meaning  of  the  word,  or  the  use  of 
it  in  the  charter  granted  to  Young.  And  further,  that  the  previous 
erections  within  the  line  of  the  servitude  showed  either  that  the  one 
now  complained  of  was  no  violation  of  the  right  truly  intended- to 
be  conferred  on  the  pursuers,  or  that  they  were  barred  by  acquies- 
cence from  attempting  to  enforce  it;  Haig  v.  Henderson,  12  June 
1830 ;  Masters  and  Seamen  of  Dundee  r.  Wedderburn,  17  Feb.. 
1830 ;  Lord  Melville  r.  St  Ann's  Distillery  Company,  29  May 
1830;  Macdonald  r.  Heriofs  Hospital,  12  Feb.  1828;  Browns 
V.  Boms,  14  May  1823;  Ay  ton  v.  Douglas,  1  July  1800;  Stirling 
o.  Haldane,  26  Nov.  1809;  Walker  r.  Renton,  11  March  1825; 
Stair,  2,  7,  4;  BanL  2,  7,  61 ;  Ersk.  2,  9,  37. 
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Magistrates  of 
Edinburgh  v. 
Brown. 


17  Jan.  1833.  The  Lord  Ordinary  pronounced  the  following  interlocotoT  and 
opinion :  ^  finds,  that  the  shed  or  boilding  erected  by  the  defender 
does  not  iall  within  the  words  of  the  servitude  in  the  defender's 
titles ;  but  finds  that  it  must  not  be  attached  to  die  walla  of  die 
church  or  session-bouse,  the  property  of  the  pursuers ;  and  decerns 
in  the  summons  to  the  effect  of  removing  the  shed  to  sucb  a  dis- 
tance as  18  by  usage  allowed  to  a  proprietor,  when  the  division  wall 
is  built  upon  his  own  property,  and  is  not  mean  between  him  and 
the  conterminous  proprietor ;  quoad  ultra  sustains  the  defences,  as- 
soilzies the  defender,  and  decerns ;  finds  no  expenses  due/ 
Note. — ^  Looking  to  the  feu-oontract,  the  term  building  seems  is 
imply  something  much  more  substantial  than  a  wooden  shed,  as  this 
is  described  to  be,  not  even  fixed  into  the  ground,  and  not  rising 
above  the  parapet  of  the  division  wall.  The  Lord  Ordinary  is  not 
much  moved  with  the  usage  pleaded,  that  the  original  feuar  had  a 
sawyer's  shed  in  the  middle  of  the  ground,  any  such  temporary  use 
of  the  ground,  till  it  was  permanently  occupied  by  the  building  or 
dwellingwhouse  intended  to  be  erected  thereon,  (for  it  was  a  build- 
ing feu,)  can  be  looked  upon  only  as  a  tolerance.  Neither  party 
probably  conceived  the  idea  of  erecting  on  that  space  any  thing 
but  a  building  in  the  usual  sense  of  the  word ;  and  if  a  perndsaion 
had  been  asked  to  erect  a  permanent  shed  in  the  situation  of  this 
one,  the  Lord  Ordinary  is  persuaded  it  would  have  been  refused, 
in  order  to  keep  a  free  area  all  around  the  church ;  but  the  expres- 
sion has  not  been  made  broad  enough.' 


'Judgment. 


The  Courtj  after  a  personal  inspection  of  the  premises  by  some 
of  the  Judges,  altered  the  interlocutor,  and  found,  in  terms  of  the 
libel,  that  the  defender  was  bound  to  remove  the  erection ;  their 
Lordships  being  unanimously  of  opinion,  that  it  was  a  ^  building' 
within  the  true  meaning  of  that  term,  as  used  in  the  original  charter 
and  subsequent  titles. 


Lord  Medwyn,  Ordinary.         For  the  Pursuers,  VAnof^  Sktnt*         GraJutm^  A/iief' 
8onf  Agents.         For  the  Defender,  Mike,        A,  G,  HeNderson,  Agent.        A 

Clerk. 

s. 


L 
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FIRST  DIVISION. 

No.  XXXIX.  18  Janmry  1833. 

JAMES  CLEGHORN  and  Others 

against 
Sir  WILLIAM  FRANCIS  ELIOTT,  Baronet, 
WILLIAM  RIDDELL  and  Others, 

Tailzie. — Faculty. — Restitutio  in  integrum. — 1«#,  Where  a 
deed  of  entail  gives  powers  to  the  heirs  in  possession  to  burden  the 
estaiCf  but  not  the  heirs  of  entail  expressly^  with  provisions  in  favour 
rf  younger  children^^^found  that  the  power  is  sufficiently  exercised  by 
personal  bonds^  narrating  the  faculty  and  the  intention  of  the  grant-- 
er,  cmd  burdening  the  heirs  of  entail  and  his  other  heirs  with  the 
payment  thereof  ^A^  A  part  of  an  entailed  edate  having  been  sold^ 
md  ike  price  applied  in  the  payment  of  debts  aff'&sting  the  estate j  for 
uhieh  absolute  discharges^  but  no  assignations  were  taken^  found  that^ 
upon  the  sale  being  set  aside^  the  purchasers  were  entitled  to  daim  as 
creditors  upon  the  entailed  estate,  and  to  adjudge  the  same,  to  ffte  ex" 
tent  to  which  their  money  had  been  employed  for  the  benefit  of  the  estate 
and  heirs  of  entail, 

The  estate  of  Stobs  is  possessed  under  a  deed  of  entail,  dated  17  Sep- 
tember 1718,  which  prohibits  the  contraction  of  debt,  excepting  un- 
der the  oonditioas  therein  specified,  and,  inter  alia,  *  declaring  that  it 

<  shall  be  in  the  power  of  the  succeeding  heirs  of  tailzie  to  burden  and 

<  affect  the  said  Unds  and  estate  with  sums  of  money  for  the  suit- 
'  able  provisions  of  their  younger  children.' 

Seyeral  of  the  heirs  of  entail,  who  at  different  times  possessed  the 
estate,  instead  of  burdening  and  affecting  the  lands  directly,  with 
provisions  in  fiivour  of  their  younger  children,  granted  personal 
bonds  in  their  £etvour,  narrating  the  power  conferred  on  them  by  the 
deed  of  entail,  and  binding  themselves  and  their  heirs  of  entail,  and, 
in  some  cases,  their  heirs  and  executors  also^  in  the  payment  of  such 
provisions ;  and  the  immediately  succeeding  heir  generally  homokn- 
gBled  and  corroborated  these  obligations,  by  granting  heritable  bonds 
of  oorroboiation  in  implement  of  die  obligations  undertaken  by  his 
predecessors.  The  defender.  Sir  WiUiam  Eliott,  followed  this  course, 
with  regard  to  the  provisions  In  favour  of  his  younger  brothers  and 
sisters,  on  the  occasioQ  of  his  own  succession  to  the  estate  of  Stobs. 
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18  Jan.  1833.      In  the  year  ISOS,  Sir  William  Eliott,  then  of  Stobs,  the  father 
^'^^V^^    of  the  defender,  proposed  to  avail  himself  of  the  acts  of  Parliament, 

Otherr"  *"^  ^  ®®^  P*^*  ^^  *^^  estate  for  the  -redemption  of  the  ktnd-tax ;  and  in 
Eiiott,  Riddell  prosecution  of  this  intention  he  sold  certain  parts  of  the  same  ta 
and  Others,  himself,  in  fee-simple,  for  the  price  of  L.  15,000,  being  at  least  ten 
times  as  much  as  was  required  for  redeeming  the  land-tax.  Ha- 
ving made  up  his  titles  to  his  purchase  in  fee-simple,  Sir  William 
Eliott  divided  it  into  lots,  and  sold  the  same,  at  a  great  advance  of 
price,  to  Messrs  Cleghorn  and  Wilson,  the  predecessors  and  authors 
of  the  pursuers. 

There  being  a  large  surplus  of  price  beyond  what  was  necessary 
for  the  redemption  of  the  land-tax,  Sir  William  Eliott's  trustee,  Mr 
Riddell,  without  obtaining  the  authority  of  the  Court,  proceeded  to 
appropriate  a  considerable  portion  of.  the  same  to  the  extinction  of 
debts  which  affected,  or  were  supposed  to  affect,  the  entailed  estate. 
These  were,  Jirst^  the  entailer's  debts;  second,  the  debts  con tracted, 
in  manner  before  mentioned,  (or  provisions  to  the  younger  children 
of  prior  heirs  of  entail;  and,  thirds  a  sum  alleged  to  have  been  ex- 
pended in  terms  of  the  provisions  of  the  statute  of  George  the 
Third.  These  debts  were  all  stated  to  have  been  paid  off  on  abso- 
lute discharges  taken  by  the  trustee,  and  without  any  assignations 
having  been  granted  for  the  purpose  of  preserving  them  as  claims 
against  the  estate.  There  was  a  fourth  class  of  debts  also  affecting 
the  estate,  consisting  of  the  provisions  made  by  the  late  Sir  Wil- 
liam Eliott  in  favour  of  his  younger  children,  which  were  constituted 
by  personal  bond  of  provision,  a  decree,  of  the  Court  of  Sessiou, 
and  an  heritable  bond  of  corroboration  granted  by  the  defender,  Sir 
William  Francis  Eliott.  This  debt,  to  the  extent  of  more  than 
L.5000,  was  also  paid  up ;  but  it  was  assigned  to  trustees,  for  the 
purpose  of  preserving  the  same  against  the  estate,  to  provide  for 
the  event  of  its  being  afterwards  thought  advisable  to  apply  the 
same  in  any  other  way.  It  was  stated  that  these  different  pay- 
ments had  reduced  the  balance  in  the  hands  of  Mr  Riddell,  the 
trustee  under  the  proceedings  for  the  redemption  of  the  land-tax, 
to  a  few  hundred  pounds. 

Some  years  after  the  present  defender.  Sir  William  Francis  Eliott, 
succeeded  to  the  estate  of  Wells,  he  instituted  an  action  of  reduc- 
tion of  the  sale  against  the  pursuers,  in  which  he  was  successful, 
the  Court  having,  by  an  interlocutor,  (see  Fac.  Coll.  9  Febraary 
1826,)  reduced  the  sale,  and  ordained  him  to  be  put  in  posses- 
sion of  the  lands,  on  the  various  grounds  assigned  in  their  inter- 
locutor, to  which  reference  is  hereby  made.  The  Court,  in  pro- 
nouncing this  judgment,  found  that  the  proceedings  for  the  re- 
^  demption  of  the  land-tax  had  been  objectionable  in  a  great  numy 
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particulars;  bat^  od  an  appeal^  the  House  of  Lords  limited  their  18  Jan.  1833. 
aflirmaDce  of  the  jadirinent  to  one  particular  eround,  as  therein  ex-    ,^^V^^ 

t    .       1        "^      ^  «  *«        ,^^^       ^  •         ^t    ^   ai      Cleghorn  and' 

pressed,  m  these  terms :    *  2  May  1828.     It  appearing  that  the  q^^^^  „. 

*  Court  of  Session,  before  pronouncing  their  interlocutor  of  9  July  EHott,  Riddell 
'  1803,  authorising  and  appointing  the  sale  therein  mentioned,  had 

<  not  before  them  any  eyidence  that  the  farms,  lands,  or  tenements 

<  thereby  appointed  to  be  sold,  could  not  be  so  divided,  so  that  an 

<  adequate  part  only  might  be  sold,  nor  any  evidence  that  the  sale 
'  of  the  whole  of  such  farms,  lands,  or  tenements  would  be  more 

*  eligible  and  advantageous  to  the  entailed  estate,  and  to  the  sue- 

*  oessive  substitute  heirs  of  entail,  than  the  sale  of  a  part  thereof 
<only:'  <  It  is  ordered  and  adjudged,  &c.  that  the  said  interlocu- 
'  ton  complained  of  in  the  said  original  appeal  be,  and  the  same  are 
'  hereby  aifirmed ;  but  it  appearing  to  their  Lordships  that  the  in- 

*  terlocutor  ought  to  be  affirmed,  for  the  reason  before  stated,  this 

*  House  does  not  think  it  necessary  to  pronounce  any  judgment 
'  opoo  any  of  the  other  reasons  stated  in  the  interlocutor.' 

Under  the  judgment  of  the  Court  of  Session,  the  right  of  the 
pursuers  (defenders  in  the  original  action)  to  claim  repetition  of  the 
price  which  had  been  paid  for  the  lands  sold  having  been  reserved, 
and  they,  having  been  unsuccessful  in  an  action  of  relief  instituted  at 
their  instaace  against  Mr  Riddell,  the  statutory  trustee,  raised  the 
present  action,*  in  which  they  called,  ^r«/,  the  present  Sir  William 
Eliott,  as  representing  his  father  on  one  or  other  of  the  passive  titles 
known  in-  law ;  second^  Sir  William  and  various  other  partiies  as 
heirs  of  entail  in  the  estate  of  Stobs ;  and,  lastly,  Mr  Riddell,  on  his 
own  account,  and  as  representing  Lieutenant-Colonel  Hunter,  who 
had  been  cautioner  for  him  in  the  office  of  trustee  under  the  land- 
tax  acts,  and  Mr  Claud  Russell,  accountant,  trustee  for  Mr  Riddell 
and  his  creditors.  The  conclusions  against  Mr  Riddell  were,  that 
he  should  be  found  liable  in  so  far  as  the  said  price  of  L.  15,420 
had  not  been  applied  in  terms  of  the  Act  of  Parliament,  and  for  the 
beaefit  and  relief  of  the  entailed  estate,  and  the  heirs  of  entail ;  but 
from  the  judgment  of  the  Court,  and  the  opinions  expressed  by 
their  Lordships  in  reference  to  the  other  defender, '  Sir  William 
Eliott,  it  is  unnecessary  to  detail  these  conclusions,  and  the  various 
pleas  of  the  parties  on  this  point 

The  conclusions  against  Sir  William  Eliott,  (in  his  character  of 
heir  of  entail,)  were,  that  it  ought  <  to  be  found  and  declared,  that 

*  the  said  Sir  William  Francis  Eliott,  and  the  other  heirs  of  entail 
'  in  the  estate  of  Stobs,  are  liable,  as  heirs  of  entail,  to  repeat  and 

*  pay  back  to  the  pursuers,  in  the  proportions  aforesaid,  the  said 

*  price  of  L.  15,420,  and  legal  interest  thereof,  or  at  least  such  part 

*  thereof  as  shall  have  been  applied,  in  terms  of  the  statute,  foj*  be- 
^  hoof  of  the  entailed  estate,  and  said  heirs  of  entail,  in  redeeming 
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ICIegbom  and 
Others  v, 
Eliott,  Riddell 
and  Others. 


Defenders* 

Fleas. 


the  land^taxy  paying  entailer's  debts,  or  other  debts  affecting  the 
said  entailed  estate,  with  legal  interest  of  the  same ;  and  that  the 
said  estate  is  subject  and  liable,  and  may  be  adjudged,  in  payment 
of  the  said  price  of  L.  15,420,  and  legal  interest  thereof,  at  least 
of  such  parts  thereof  as  can  be  shewn,  to  the  satisfection  of  our 
said  Lords  of  Council  and  Session,  to  have  been  applied  benefi- 
cially, or  in  terms  of  the  statute,  for  behoof  of  the  said  entailed 
estate,  with  the  legal  interest  of  the  same/ 


Besides  objecting  that  the  summons  was  incompetently  laid,  in 
as  far  as  it  concluded  for  the  repetition  of  moneys  paid  out  in  terms 
of  the  Act  of  Parliament  for  the  redemption  of  the  land-tax,  where- 
as it  had  been  determined  that  the  proceedings  in  the  sale  were 
not  only  not  in  terms  of,  but  contrary  to  the  provisions  in  these 
acts,  the  defender.  Sir  William  Eliott,  maintained, 

1 .  That  under  the  Stobs'  entail,  it  was  incompetent  to  charge  the 
estate  with  debt  in  any  other  way  than  by  a  direct  security  granted 
over  the  estate  itself;  Henderson  v.  Wilson  and  Melville,  31  Jan. 
1797,  House  of  Lojnds;  see  liOid  Thurlow's  speech  reversing  the 
judgment  of  the  Court  of  Session.  2.  That  with  the  exception  of 
the  entailer's  debts,  and  the  money  paid  for  the  redemption  of  the 
land-tax,  no  part  of  the  payments  made  by  Mr  Riddell  were  of  debts 
legally  affecting  the  entailed  estate,  though  it  was  admitted  by  the 
defender,  that  he  was  barred,  personal!  exceptione,  from  stating  the 
objection  as  to  those  parts  of  the  same  which  had  been  employed 
in  paying  off  the  provisions  in  &vour  ojF  his  younger  brothers  and 
sisters,  to  whom  he  had  granted  heritable  bonds  of  corroboration. 
S.  That  it  was  incompetent  to  raise  up,  as  against  the  estate,  debts 
which  had  been  paid  and  discharged,  no  assignments  having  been 
taken  with  a  view  to  preserve  the  same  in  force  against  the  estate ; 
Sandfard  an  Entails^  262 ;  E.  of  Peterborough  v*  Eraser's  Credi- 
tors, 4  Feb.  1736,  JIf.  3086;  Wauchope  o.  D.  of  Roxburgh,  14 
Dec.  1815. 


Pursuers* 
Fleas. 


In  answer  to  the  objection,  that  the  action  was  incompetently 
laid,  it  was  pleaded — That  the  foundation  of  it  was,  tibat  either  the 
statutory  trustee,  on  the  one  hand,  or  the  heirs  of  entail  and  entailed 
estate  on  the  other,  are  responsible  to  the  pursuers  for  this  sum  of 
L.  15,420 ;  the  latter  being  responsible  in  so  feur  as  it  has  been  ap* 
plied  by  the  statutory  trustee  for  the  benefit  of  the  entailed  estate^ 
in  the  manner  prescribed  by  the  act,  and  the  former  in  so  far  as  it 
has  not  been  applied  by  him  as  statutory  trustee ;  or,  in  other  words., 
in  so  fieur  as  it  remains  in  his  hands,  or  has  been  applied  otherwise 
than  under  warrant  of  Cour^  and  to  the  purposes  prescribed  by  the 
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ilitiitei  viz.  tke  redemption  of  the  land-tax,  and  the  payment  of  16  Jan.  1833. 
debts  and  burdens  on  the  estate ;  and  such  being  the  scope  and     ^^"^V^^ 
psond  of  the  action,  the  objection  to  the  conclusions  was  unfound-  ot^nT  ^ 
ti,  tkete  being  adapted  to  the  relative  situations  and  respective  Eiiott,  Riddeii 
liahilities  of  the  different  parties,  from  one  or  other  of  whom  the  *"^  Others, 
punoen  were  entitled  to  relief.    It  was  not  the  object  of  the  pur-  Pursuers* 
laers  to  put  the  entailed  estate,  or  the  heir  in  possession,  under  ^^^^ 
lietTier  responsibility,  in  consequence  of  the  application  of  the  sta- 
totory  price,  than  previously  attached  to  them  and  to  the  estate,  in 
le^iect  of  the  debts  and  burdens  to  which: that  price  was  applied. 

On  the  merits  it  was  pleaded^-l.  That,  besides  Sir  William 
EHotfs  liability  as  representing  his  father,  he  was  directly  and  per-* 
sonally  liable  for  all  the  sums  he  had  received  from  Mr  Riddell, 
» statutory  trustee,  or  which  had  been  applied  since  his  succession 
to  the  estate  in  the  discharge  of  the  debts,  burdens  and  provisions 
a  the  estate.  2.  That  he,  as  heir  of  entail  in  possession  of  the 
eatailed  estate,  and  the  other  defenders,  the  heirs-substitute  of 
eatail,  and  the  entailed  estate  itself,  were  also  liable  to  the  pursuers 
fersQch  part  of  the  sum  of  L.  15,420,  and  interest  thereof,  as  had 
been  applied  by  £be  statutory  trustee  in  terms  of  the  statute,  and 
in  payment  of  the  entailer's  debts,  or  other  debts  affecting  the  en- 
tailed estate,  or  otherwise  for  the  benefit  and  advantage  of  the  en- 
tailed estate  and  heirs  of  entail. 

With  regard  to  the  objection,  that,  according  to  the  terms  of  the 
Slobs'  entail,  it  was  incompetent  to  charge  the  estate  with  debt  in 
aay  other  way  than  by  a  direct  security  granted  over  the  estate  it* 
self,  it  was  answered — That  it  was  established  law  that  a  faculty 
oraoeived  in  similar  terms  is  effectually  exercised  by  granting  bonds 
of  provision  similar  to  those  in  question ;  Hope  Pringle  v.  Hope 
Priiigle,  21  June  1677,  Af.  4102;  £.  of  Northesk,  29  June  1697, 
Bnmm^s  Svpp*  4,  370;  Lady  Kin&uns  r.  Carnegie,  23  June  169S^ 
K  4106;  ElUot  v.  Elliot,  16  Dec.  1698»  M.  4130;  Ruscoe's  Cre- 
ditois  r.  Blair,  17  Jan.  1723,  M.  4117;  Crawford  v.  HotchkiS) 
II  Maidi  1809. 

As  to  the  objection  that  the  defender,  and  the  entailed  estate, 
cannot  be  rendered  liable  for  debts,  for  which  the  trustee  did  not 
take  assignations  from  the  creditors,  as  well  as  discharges^  when 
the  payments  were  made,  because  the  debts  were  thereby  extin- 
gaished,  and  cannot  now  be  revived,  it  was  answered^  that  if, 
from  the  whole  circumstances,  it  appears  that  it  was  not  the  inten- 
tion of  the  heir  paying  the  debt  actually  to  extinguish  it,  but,  on  the 
contrary,  to  keep  it  in  force  against  the  estate,  which  he  had  a  right 
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18  Jan.  183a  to  do,  the  mere  circumstance  of  his  having  accidentally,  or  per  in- 
^>^y^^  curiam,  taken  the  discharge,  will  not  be  held  to  have  terminated  his 
Cieghorn  and  interest  in  the  debt,  and  so  to  have  extinguished  it ;  nor  can  the  heirs 
Eiiott,  Riddeliof  entail  be  allowed  to  maintain  a  plea  so  contrary  to  equity,  as  that 
and  Others,  ^.j^gy  gfjjjj  benefit  by  a  mere  mistake  in  the  form  of  carrying  through 
Pursuers'  the  transaction,  to  plead  the  extinction  of  a  debt  which  the  party 
Pleas.  paying  it  was  entitled  to  keep  up,  and  which  the  circumstances 

prove  that  he  intended  to  keep  up.  The  question  is  one  of  presumed 
intention,  and  the  law  will  not  hold  them  to  have  done  what  it  ob* 
viously  was  his  intention  not  to  have  done,  and  to  have  deprived 
himself  of  what  he  was  entitled  to  preserve.  The  Court  have,  in 
many  instances,  held  a  debt  effectual,  notwithstanding  a  discharge 
in  point  of  form,  where  there  was  no  room  to  believe  that  the  party 
really  intended  to  extinguish  the  debt  in  his  own  prejudice;  and,  a 
fortiori,  must  this  hold  in  the  case  of  third  parties  paying  such  debts; 
Gordon  v.  Sutherland,  29  Jan.  173 1,  M.  11,534;  Scott  v.  His 
Heirs  of  Tailzie,  20  Dec.  1751,  M.  15,394 ;  Kerr  v.  Tumbull,  15 
Feb.  1758,  M.  15,551;  Temple  and  others  v.  Gaims,  22  Feb. 
1706,  M  15,355;  see  also  the  cases  of  Blair  v.  Gray,  28  Jane 
1610,  M.  6301  ;  Hay  v.  Kerr,  17  Jan.  1622,  M.  6302 ;  William- 
son V.  Threipland,  1682,  M.  6366 ;  Dunbar  v.  Williamson,  23 
Nov..  1627,  M.  570;  Macleod  v.  Crichton,  14  Jan.  1779,  M. 
16,469 ;  Wilson  v.  Burrell,  28  Feb.  1751,  M.  40,  Ersk.  2,  7,  3  *. 

The  Lord  Ordinary  ordered  cases,  with  which  he  thereafter  made 
avisandum  to  the  Court,  and  added  the  following  note :   *  Though 

*  there  are  difficult  questions  in  this  cause,  and,  from  the  nature  of 

*  the  pleadings,  it  assumes  an  appearance  of  complexity,  the  points 
^  of  any  difficulty  do  not  lie  in  a  very  wide  compass. 

*  1.  It  is  objected  by  the  defender.  Sir  W.  F.  Eiiott,  that  the  sam- 

*  mons  is  not  sufficient  in  point  of  form,  in  concluding  for  the  money 

<  paid  as  the  price  of  the  lands,  in  so  far  as  it  was  laid  out  in  terms 

<  of  the  statute,  seeing  that  no  money,  was  so  laid  out,  the  sale  not 

<  having  been  made  in  terms  of  the  statute^  and  having  been  in  con- 

<  sequence  reduced.  The  Lord  Ordinary  thinks  this  objection 
^  groundless.     The  substance  of  the  thing  meant  to  be  set  forth  is, 

*  that  the  money  was  laid  out  in  terms  of  the  statute  on  the  assump- 

<  tion  that  a  valid  sale  had  been  made  under  it;  and  it  is  because 

*  it  was  so  made  that  this  action  is  necessary. 

<  2.  It  is  pleaded  on  the  record  that  Sir  W.  F.  Eiiott  is  person- 

*  Against  Mr  Riddel  1  and  his  trustee  it  was  pleaded,  that  they  could  only  discharge 
themselves  of  their  liability  for  the  price  in  question,  by  proving  that  it  had  been  ap- 
plied in  5uch  a  way  as  to  create  and  infer  liability  against  the.  entailed  estate,  and  heira 
of  entail ;  but  the  Court  had  not  occasion  to  decide  thia  question. 
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<  ally  liable  in  repetition  of  the  whole  prices,  as  representing  the   18  Jan.  1833. 
*  late  Sir  William  universally.     This  would  depend  on  the  fact  of  ^^^^^^'^^ 

,  '         ,  ^  Clegbom  and 

<  representation  averred,  but  denied.     But  the  plea  is  not  insisted  others  v. 

(Jo.  Eliott,  RiddeU 

<  3.  The  material  question  is,  whether  the  defender  Sir  William, 
'  the  heirs  of  entail,  and  the  entailed  estate,  are  liable  in  the  repeti- 

<  tion  demanded,  to  the  extent  of  the  land-tax  redemption-money, 
( and  the  debts  or  provisions  said  to  have  been  paid  with  the  funds 

<  of  the  pursuers. 

^  This  question  depends  on  two  points, — 

'  Ist,  Whether,  or  to  what  extent,  those  funds  were  in  fact  ap« 
plied  to  the  payment  of  debts  which  legally  affected  the  estate  and 
the  heirs  of  entail. 

^  2d,  Whether,  in  so  &r  as  they  were  so  laid  out,  the  pursuers  have 
a  good  claim  of  repetition,  either  against  the  defender,  Sir  W.  F. 
Eliott,  or  against  the  heirs  of  entail,  and  the  estate  generally. 

*  Under  the  first  point,  the  defender  admits  the  following  sums, 
to  have  been  laid  out  by  the  statutory  trustee  in  relieving  him  and 
the  heirs  of  entail  of  burdens  which,  would  otherwise  have  affected 
them :  1.  For  redeeming  the  land-tax,  L.  1183 : 9  : 5 ;  2.  Entailer's 
debt  to  the  Countess  of  Hyndford,  L.1111  :  2 :  2 ;  3.  Entailer's 
debt  to  William  Calder,  L.111 : 2  : 2 ;  4.  Provisions  granted  by 
the  late  Sir  William  Eliott  to  his  younger  children,  the  brothers 
and  sisters  of  the  defender,  L.5483 : 0  :  4^ ;  in  all,  L.7893,  14s. 
6jd. 

*  Bat  as  to  five  other  sums,  L.1170,  L.1170,  L.2509,  L.1I70, 
and  L.622 :  8 :  1,  as  stated  in  Articles  17,  18^  19,  and  26,  of  the 
condescendence,  the  defender  objects,  that  supposing  the  money 
of  the  pursuers  to  have  been  so  applied,  the  obligations  which  were 
thereby  discharged  were  not  so  constituted  as  legally  to  affect  the 
entailed  estate  or  the  heirs  of  entail. 

*  The  sum  of  L.622 :  8 :  1,  last  above  mentioned,  consisted  of  a 
claim  for  meliorations  said  to  have  been  made  under  the  10  Geo. 
III.  There  is  some  difficulty  in  shewing  that  this  sum  was  le- 
gally constituted  as  a  debt  against  the  estate  in  terms  of  the  sta- 
tute. The  statement  in  Article  20,  and  any  evidence  produced, 
aeem  to  be  insufficient  But,  if  that  can  be  shewn,  the  Lord  Or- 
dinary is  of  opinion  that  the  debt  cannot  be  held  to  have  been  dis- 
charged by  the  other  circumstances  mentioned. 

*  The  other  four  sums  consist  of  provisions  for  younger  children 
made  by  Sir  John  and  Sir  Francis  Eliotts,  which  the  defender 
maintains  not  to  have  been  constituted  in  conformity  to  the  power 
or  fiau^ulty  given  by  the  entail.  The  Lord  Ordinary  thinks  this  the 
most  doubtful  and  difficult  question  in  the  cause.     The  entail  is 
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perfect  in  the  prohibition  to  contract  debt  But  there  is  an  ex- 
ception from  the  prohibition  of  a  special  power  given  to  the  heirs, 
<  to  harden  and  affect  the  said  land  and  estate  with  sums  of  money 
*  for  the  suitable  provision  of  their  younger  children/  The  bonds 
in  question  are  simply  bonds  narrating  the  power,  and  bindbg 
personally  the  granter  and  heirs  of  tailzie,  in  some  instances,  in 
conjunction  with  all  his  other  heirs.  The  question  is,  whether 
this  is  a  due  execution  of  the  power  to  render  the  heirs  and  the 
estate  liable. 

^  The  Lord  Ordinary  thinks  it  clear,  that  if  the  original  bonds 
were  not  effectual  to  the  purpose,  the  heritable  bonds  of  combo- 
ration  granted  by  the  immediate  heirs  of  eotail  could  not  render 
them  effectual  against  subsequent  heirs.  Though  each  hdr  has 
power  to  burden  the  estate  with  provisions  to  bis  own  younger 
children,  he  has  no  power  to  affect  it  with  provisions  for  the  chil- 
dren of  a  previous  heir. 

*  But  the  question,  whether  the  original  bonds  were  in  themselyes 
effectual,  is  important  The  Lord  Ordinary  does  not  think  diat 
it  is  settled  by  the  case  of  Crawford ;  for  the  power  in  that  case 
was  not  <  to  burden  and  affect  the  lands,'  &c.  On  the  contrary, 
the  entail  expressly  prohibited  the  granting  of  any  heritablie  sect- 
rities  for  such  provisions,  and  simply  enabled  the  heirs  ^  to  pro- 
**  vide  their  younger. children,'  &c.  The  only  question  therefore 
was,  whether  the  omission  to  narrate  the  power  rendered  the  deeds 
ineffectual  against  the  heirs  of  entail.  The  other  cases  referred 
to  by  Riddell's  trustee  are  certainly  liable  to  the  observation, 
that  they  relate  to  powers  reserved  by  the  maker  of  the  deed  to 
himself,  and  not  to  powers  reserved  to  the  heir  under  a  strict  en- 
tail. 

<  On  the  other  hand,  some  of  the  authorities  quoted  by  Sir  W. 
Eliott  bear  very  closely  on  the  point  It  is  true  that  heirs  of 
entail,  as  fiars,  must  be  held  to  be  unlimited  proprietors,  in  so  far 
as  they  are  not  expressly  prohibited.  But,  according  to  the  prin- 
ciple adopted  in  the  cases  of  Roxburghe,  Queensberry,  &c.,  the  law 
of  this  entail  is  an  express  prohibition  against  all  contraetipg  of 
debt ;  and  to  bring  in  particular  provisions  for  the  children  within 
the  exception,  the  power  as  a  faculty  must  be  exercised  strictly 
in  conformity  to  the  terms  in  which  it  is  given.  There  is  evidently, 
however,  a  wide  difference  between  a  power  to  burden  the  estate, 
and  a  power  to  bind  all  and  each  of  the  heirs  personally.  If  the 
burden  had  been  imposed  on  the  estate  by  a  proper  deed,  even  the 
original  creditor  could  not  have  maintained  such  an  action  as  the 
present,  for  a  personal  decree  to  the  full  amount  against  the  de- 
fender individually.     Yet  it  is  maintained,  both  in  the  conclosion 
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of  tke  summons  and  io  argument  in  the  pursuers'  case.    The  Lord  is  Jan.  I83a 
Qrdiiiary  considers  this  to  be  altogether  untenable.  ^"^^V^^ 

<  Still»  the  question  is  very  doubtful,  whether  the  bonds  might  oi^rrj!  ^^ 
aot  be  a  sufficient  exercise  of  the  power  to  support  an  action  for  £iiott,  Riddell 
making  the  provisions  effectual  against  the  estate,  and  whether  the  ^°     ^  ^^ 
bonds  of  corroboration  in  this  view  might  not  be  good :  Consider- 
ing the  question  as  if  it  lay  with  the  children  themselves,  the 
Loid  Ordinary  dhould  find  it  difficult  to  reject  their  claims.     But 
they  could  only  be  supported  on  general  views  of  the  law  of  en- 
tail, which  may  perhaps  go  beyond  the  principles  of  some  of  the 
lata  decisions*    It  is  principally  for  this  reason  that  he  reports  the 
cause  without  a  judgment. 

<  On  two  points,  however,  connected  with  this  question,  he  has 
a  dear  i^inion :  1.  He  thinks  it  sufficiently  proved  that  all  the 
saiBS  were  paid  by  Mr  Riddell ;  2.  He  thinks  it  not  material, 
Aoagh  very  anxiously  urged,  that  the  statutory  sale  was  first  made 
to  Sir  William  Eliott  himself,  and  that  the  pursuers  transacted 
with  him  as  proprietor  in  fee-simple ;  because  he  holds  the  evidence 
te  be  sufficient  that  the  debts  were  paid  by  means  of  the  m<mey  of 
the  pursaers,  and  thinks  that  the  equitable  claim  here  made  must 
be  good  as  the  case  stands,  if  it  would  have  been  good  in  that  of 
an  loeffeetual  sale  directly  to  the  pursuers. 

<  But  a  more  general  question  still  remains,  viz.  Whether,  sup- 
posing the  funds  of  the  pursuers  to  have  been  laid  out  in  debts 
afecting  the  estate,  any  claim  of  repetition  is  c<«ipetent.  The 
defenders'  plea  is,  that  the  debts  having  been  dischaiged,  and  no 
assignations  taken,  they  cannot  be  revived.  There  is  no  doubt 
that  the  debts  themselves  cannot  be  revived ;  at  least  that  is  not 
the  nature  of  the  present  aetioB.  But  though  the  point  is  very 
ably  aigued  by  the  defender,  and  there  is  difficulty  in  it,  the  Lord 
Ordinary  is  inclined  to  think  that  the  plea  is  not  solid.  The  na- 
ture of  die  claim  is,  that  the  pursuers  paid  their  money,  and  the 
tmstee  applied  it  to  the  payment  of  thedebts,  in  a  bona  fide  reliance 
oa  the  sale  of  the  lands  as  effectually  made.  The  defender  says 
that  the  pursuers  did  not  rely  on  their  money  beii^  repaid  by  the 
defiender,  or  the  heirs  of  entail.  They  did  not  rely  on  repayment 
at  all ;  but  they  relied  on  the  value  being  given  by  the  defender 
and  the  heirs  of  entail  in  the  lands  purchased ;  and  that  value  ha- 
ving been  taken  back»  the  question  is,  whether  the  defender  and 
the  other  heirs  can  keep  both  the  lands  and  the  price,  because  of 
the  error  in  the  proceedings.  It  seems  to  the  Lord  Ordinary  that 
this  woald  be  contrary  to  equity. 

<  There  certainly  are  cases  in  which  the  estate  and  the  heirs  may 
f  be  benefited  by  the  transactions  of  the  heir  in  possession  with 
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third  partieSi  and  yet  no  repetition  will  be  competent  The  case 
of  Durris  is  an  example.  But  though  there  may.  be  difiSculty  in 
categorically  distinguishing  the  present  case  from  the  principle  of 
those  cases,  the  Lord  Ordinary  thinks  that  it  may  be  distinguish- 
ed from  them  in  plain  sense  and  justice.  If  the  claim  of  the  pur- 
suers be  sustained,  (sub  hypothesi  that  the  debtft  affected  the  estate,) 
nothing  will  be  laid  on  the  estate  or  the  heirs  but  what  would  ha?e 
affected  them  if  the  transaction  for  selling  the  lands  had  never  ta- 
ken place. 

*  The  case  of  the  pursuers  against  Mr  Riddell's  trustee  seems  to 
be  merely  alternative  in  the  evei)t  of  Sir  William  Eliotf  s  defence 
on  certain  of  the  grounds  pleaded  being  sustained. 

M.  Mr  Russell  pleads  res  judicata.  This  might  be  effectual  if 
the  pursuers  were  claiming  reparation  on  Mr  RiddelFs  responsibi- 
lity as  agent  for  the  late  Sir  William  Eliott  But  Lord  Medwyn's 
judgment  does  not  seem  to  affect  the  question  in  any  other  view. 

*  2.  Mr  Riddell  seems  to  have  committed  an  original  error  in  be- 
coming consenter  to  the  disposition  by^  Sir  William  Eliott,  as  heir 
of  entail,  to  himself  in  fee-simple.  For  by  the  statute,  §  65,  the 
purchaser  was  not  entitled  to  any  disposition  till  the  price  had  been 
paid  to  the  trustee,  and  had  been  deposited  in  the  bank.  If, 
therefore,  it  were  to  be  held  that  the  defender.  Sir  William  Eliott, 
and  the  other  heirs,  are  not  liable  in  the  relief  sought,  on  the 
ground  that  the  pursuers  did  not  purchase  at  the  judicial  sale,  there 
does  seem  to  be  some  probable  ground  in  thatfundaisental  breach 
of  duty  for  making  the  claim  against  Mr  Riddell,  who  afterwards 
received  their  money ;  but  the  point  can  go  no  £Bffther,  and  the 
Lord  Ordinary  has  already  intimated  his  opinion  on  that  question. 

<  3.  It  is  incumbent  on  the  pursuers,  in  the  question  with  Sir 
William  Eliott,  to  shew  that  the  debts  paid  did  affect  the  estate. 
If  it  should  be  found  that  they  did  not,  the  pursuers  assume  it  to 
be  clear  that  they  must  have  a  claim  agabst  Mr  Riddell,  and  in 
this  view  have  not  argued  that  point  But  this  is  by  no  means  ab- 
solutely clear;  for, 

<  4.  Mr  Russell  maintains,  that,  as  a  judicial  trustee,  Mr  Riddell 
would  be  protected  by  his  bona  fides.  '  The  Lord  Ordinary  has 
no  idea  that  there  is  any  thing  in  the  plea,  that  because  the  money 
was  due  to  the  parties  who  received  it,  there  can  be  no  repetition 
whether  the  debts  affected  the  estate  or  not  The  claim  is  against 
Mr  Riddell  for  paying  debts  which  he  was  not  authorised  by  his 
appointment  to  pay.  But  his  plea,  that  the  case  is  to  be  viewed 
as  if  there  had  been  no  reduction  of  the  sale,  and  the  claim  were 
now  to  account  for  the  money  unduly  laid  out  without  the  aatho- 
rity  of  the  Court,  has  more  probability.     It  would  be  difficult  to 
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<  make  a  good  defenee  in  this  view  on  bona  fides,  if  th^  claim  were  IB  Jan.  1833. 

*  by  the  heirs  of  entail.     But  it  may  be  doubted  whether  the  pur-     ^""^V^*^ 

<  siien  are  so  fevourably  situated  as  the  heirs  of  entail  would  be' in  ot^^^  *"** 

*  that  case;  for  the  money  was  put  into  Mr  Riddell's  hands  by  the  EUott,  Riddeli 
« joint  act  of  the  pursuers  and  the  late  Sir  William  Eliott.     If  they  "^^  ^**"- 

*  relied  on  the  statute  they  did  not  observe  it,  and  the  sale  was  re* 

*  daced  by  no  fault  of  Mr  Riddeli.     Now,  if  the  sale  had  stood, 
^asd  the  late  Sir  William  were  claiming  repetition  from  Riddeli^ 

*  voold  it  be  a  good  defence  or  not  that  he  acted  in  bona  fide  in  ap** 

*  plying  the  money  to  the  debts  pointed  out  by  Sir  William  him^ 

<  sel^  and  reported  to  be  debts  affecting  the  estate  by  the  gentle- 

<  man  to  whom,  at  his  instance,  that  matter  was  remitted  ?    If  it 

<  would,  are  the  pursuers  more  &vourably  situated  as  the  cas^ 
'stands? 

<  But  if  the  Court  should  be  of  opinion  that  the  debts  did  affect 

<  the  estate,  these  questions  will  be  superseded.' 

At  the  advi»ng  Lord  Balgray  said,  that  the  case  was  exceeding^  Opinion  of 

ly  complex,  involving  the  consideration  of  a  great  variety  of  circumr         ' 

stances,  and  that  the  decision  of  it  appeared  to  him  to  depend  on 

the  great  basis  of  equity  and  justice,  the  principle  of  restitution,  a 

principle  engraven  on  the  heart  of  every  man  by  Almighty  God : 

That  since  the  one  party,  who  had  made  the  purchase  of  this  estate 

in  the  most  honourable  manner,  had  employed  their  funds  in  the 

discharge  of  debts  truly  due  from  the  estate,  which  had  been  re« 

stored  to  the  defender,  he  the  defender  is  bound  to  restore  them  to 

the  situation  in  which  they  originally  stood,  and  would  have  conti- 

noed  in  still,  but  for  their  having  employed  their  property  in  the 

payment  of  debts  and  obligations  affecting  the  entailed  estate,  and 

which,  at  the  time  when  they  paid  them,  they. bona  fide  believed 

they  were  entitled  to  do,  on  the  faith  of  having  an  undoubted  right 

to  die  estate.     If  the  late  Sir  William  Eliott  had  been  alive,  he 

would  have  been  bound  to  have  reimbursed  them,  and  the  present 

defender  cannot  maintain  with  justice  that  he  stands  in  a  different 

ntoation  in  that  respect     He  admits  that  the  money  which  came 

into  the  hands  of  Mr  Riddeli,  and  was  employed  by  him  in  the 

payment  of  the  debts  which  had  been  discharged,  was  the  price  of 

the  estate  which  was  purchased  by  the  defenders'  predecessors,  and 

which  "he,  Sir  William,  has  recovered.    They  all  presumed,  and 

Sff  William  Eliott  himself  did  so,  that  they  were  proceeding  in 

tenns  of  the  statute,  or  at  least  the  purchasers  thought  that  they 

were  doing  so.     Now,  it  is  admitted  that  the  price,  when  received 

by  Mr  Riddeli,  was  employed  in  the  extinction  of  debt  affecting 

die  entailed  estate,  acting  under  the  impression  of  that  act  of  Par- 

yOL.  VIII.  K 
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IB  Jan.  1833.  Iiament  having^  authorised  such  an  application  of  the  moneyy  and 
J^^*"^^^^^,  by  the  act  he  was  bound  to  take  absolute  disdiarires.    He  had  no 

Clcffhorn  and     /   .  .  i*       « •  «  •  «  «  . 

Others  v.        choice  entitling  him  to  proceed  m  any  other  mannery  and,  parden- 
^^^Ij^^^^larly,  he  had  no  right  to  take  assignations  to  the  debts  which  he 

'  *   paid)  and  would  not  have  been  entitled  to  say  that  he  was  acting 

Opinion  of  ^p^n  ^  f^]gQ  impression  of  an  act  of  Parliament,  whidi  compelled 
him,  so  long  as  he  acted  under  it,  just  to  proceed  in  the  manner  in 
which  we  see  he  actually  did.  But  it  is  now  found  that  he  was 
totally  wrong, — that  he  was  under  a  &lse  impression  during  the 
whole  time, — that  he  was  not  acting  under  tiie  act  of  Parliament, 
as  all  parties,  and  as  he  himself  supposed  he  had  been  doing.  Now, 
would  Sir  William  EUott,  suppose  he  had  been  still  alive  at  this 
day,  not  have  been  eptitied  to  say,  I  find  that  I  have  been  alto* 
gether  wrong  in  my  conceptions  and  proceedings  with  regard  to 
this  act  of  Parliament,  and  that  I  ought  not  to  have  paid  off  these 
debts, — would  he  not  have  been  entitied  to  insist  that  the  creditors 
"who  had  granted  absolute  discharges  should  now  grant  him  assigns* 
tions,  to  enable  him  to  keep  up  the  debts?  I  do  say,  that,  in  such 
circumstances,  the  Court  would  have  compelled  the  crediton  to 
grant  assignations,  notwithstanding  of  these  discharges.  In  troth, 
the  creditors  could  not  have  shewn  any  interest  for  resisting  it,  and 
the  heirs  of  entail  of  Sir  William  Eliott  would  have  been  taking  a 
most  undue  advantage  if  they  had  attempted  to  resist  it  It  is  very 
true  that,  according  to  the  principles  of  the  law,  if  an  heir  diooses  to 
take  a  discharge  of  a  debt,  knowing  at  the  time  that  it  was  in  his 
power  to  have  got  an  assignation  if  he  had  thought  fit,  then,  I  say, 
I  doubt  very  much  whether  he  is  entitied  to  get  the  better  of  that; 
and,  in  like  manner,  his  heirs  cannot  come  and  say,  that  the  debt 
which  he  had  been  willing  to  pay  was  erroneously  paid,  and  that  he 
should  have  taken  an  assignation  instead  of  a  discharge.  That  can* 
not  be  maintained  by  any  one  acting  under  a  free  choice.  That 
is  not  law,  and  therefore  it  is  not  competent  to  do  it.  But  if  it  can 
be  shewn  that  it  was  done  under  an  erroneous  conception  of  his  ob* 
ligations,  then  I  do  think  that  a  remedy  ought  to  be  afforded  against 
the  mistake  which  he  may  have  committed. 

Therefore  the  only  question  that  we  have  to  decide  is,  whether 
this  money,  that  came  into  Mr  Riddell's  hands,  was  applied  by  him 
in  rem  versam  of  the  estate.  That  is  a  mere  question  of  £ict,  and 
I  humbly  think  that  one  and  all  of  these  sums  were  so  applied. 
As  to  the  sum  secured  in  iiavour  of  the  younger  children  of  the  last 
Sir  William  Eliott,  there  can  ^e  no  doubt  about  it,  the  bond  of 
corroboration  having  been  granted  by  Sir  William  himself;  and  as 
to  the  other  bonds,  I  have  carefully  gone  over  them  all,  and  have 
compared  them  with  deeds  of  the  same  kind  drawn  up  by  the  first 
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bmM  4f  the  <%,  I  meim  Mr  Dand  £rakine»  and  I  scarcely  huve  le  JAn.  183& 
mr  seen  any  instanod  where^  in  elEecutiiig  bonds  of  provisidn  in  thi^    V^V^"^ 
ity,  the  parties  did  any  thing  mora  than  narrate  the  authority)  and  ott^it^i^  "" 
dedare  their  intention  of  acting  under  it,  and  then  take  their  heirs  fiitiou,  Rtddeii 
bound  MQordingly.    The  enttom  is^  to  do  nothing  more  than  dimply  ^       ^^ 
to  dedare  that  it  is  done  in  the  ezerciBe  of  the  faculty ;  and  it  must  Opinion  of 
Mare  that,  beeause  otherwise  it  might  be  supposed  that  the  grantet  ^"'^ 
aeaat  to  make  the  provision  out  of  his  other  funds;  and  in  die 
vkkle  series  of  boncb  whieh  we  have  in  the  present  case,  they  do 
dedare  that  the  parl^  are  acting  under  the  faculty.  ^ 

Lord  GUHetM^-^I  agree  in  the  opinion  whidi  has  now  been  given. 
Are  the  parties  not  entitled  to  be  placed  in  the  same  situation  as 
if  the  sale,  which  was  reduced,  had  never  taken  place  ?    There 
hii  been  a  great  deal  of  argument  upon  the  difference  between 
UBgnatiODs  atid  dischatges,-^and  on  the  warrandice  under  which 
the  purshase  by  the  pursuers'  authors  is  supposed  to  have  been 
Hiade.    But  there  is  no  room  for  deciding  the  case  on  that  ground, 
because  the  lands  were  sold  in  perfect  bona  fides ;  and  if  the  heir 
tikes  them  back  on  the  ground  of  error  in  the  proceedings,  is  not 
that  cqaivalent  to  an  assignation  ?    In  short,  it  appears  to  me 
that  die  ground  of  action  is  quite  dear,  on  the  principle  nemo  debet 
locupletari  aliena  jactura.     No  doubt  that  maxim  is  subject  to  va« 
now  eioeptions,  as,  for  instance,  in  the  case  of  Durris,  where  there 
wm  nothmg  in  the  entail  authorising  the  expenditure  incurred  by 
the  tenant,  who  could  not  therefore  say  that  he  was  acting  under 
fiffor^ — or,  as  in  the  case  of  payment  of  debts  by  an  heir  of  entail, 
hoowing  what  he  is  about,  and  intending  to  employ  his  money  in 
that  way,  and  where,  of  course,  the  presumption  is  that  he  intend- 
ed to  take  dischai^^,  and  not  to  keep  up  the  debts.     But  this  is  a 
totally  different  case.    The  estate,  on  which  the  pursuers  reKed, 
h«r  been  taken  from  them,  and  are  they  not  entitled  to  be  placed 
in  the  same  situation  as  if  they  had  not  made  the  purchase  ? 

Soppose  that,  instead  of  an  act  of  Parliament,  provision  for  a 
flde  had  been  made  in  the  same  words  in  the  deed  of  entail,  and 
that  the  price  had  been  directed  to  be  applied  for  some  particular 
purpose,  such  as  building  a  house,  a  pier,  or  any  thing  else,  and 
that  the  surplus  was  to  be  employed  in  paying  debts.  Then,  sup- 
poie  that  a  sale  of  this  kind  had  been  made,  and  the  money  laid  out 
ai  directed,  and  the  remainder  applied  to  the  payment  of  debt,  and 
that  then  an  heir  of  entail  reduces  on  the  ground  of  some  mistake, 
or  for  some  other  reason,  would  the  persons  who  held  the  lands, 
and  whose  money  was  employed  in  this  way,  not  be  ehtitled  to  say, 
that  the  heirs  of  entail  were  not  entitled  to  reap  the  benefit  of  this 
application  of  their  money? 

k2 
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and  Others. 

Opinion  of 

Court. 


18  Jan.  183a      It  is  Said  that  the  money  was  never  paid  into  the  Bank  of  Eng* 

^""^V^^    land  as  it  ought  to  have  been.     I  don't  think  that  that  alters  tke 

Othws  r!  "^    nature  of  the  case.     The  sale  was  contrary  to  the  directions  of  the 

Eliott,  Riddellact  of  Parliament,  and  nothing  done  in  consequence  of  that  sale 

could  have  been  good  under  the  act»  or  can  make  any  difference  in 

the  question  which  we  have  to  decide.     The  present  heir  of  entul 

has  succeeded  in  reducing  the  sale ;  and  can  he  insist  on  taking  back 

the  lands,  on  the  ground  of  the  whole  proceeding  having  been  eno* 

neous,  and  yet  maintain,  that  the  consequence  of  that  error  must 

be  to  place  him  in  a  better  situation  than  he  would  have  been  in 

if  no  error  had  been  committed  ?    It  would  have  been  contrary  to 

every  principle  of  equity  if  it  had  been  so,  and  I  have  no  doubt  c^ 

the  principle  of  law. 

Lord  President — I  am  entirely  of  the  same  opinion.  The  whole 
procedure  for  the  sale  for  the  redemption  of  the  land-tax  turns  out 
to  have  been  irregular,  but  the  purchase  was  bona  fide  made  by 
the  pursuers'  authors,  and  their  money  was  employed  in  clearing 
off  debts  for  which  the  defenders'  estate  was  liable.  We  found,  in 
the  original  action,  that  there  never  should  have  been  a  sale ;  and 
the  defender,  having  got  back  his  whole  estate,  is  bound  to  take  it, 
subject  to  the  payment  of  the  debts  with  which  it  would  have  been 
affected  if  no  mistake  had  been  committed  «• 

The  Court  pronounced  the  following  interlocutor :  '  The  Lords 
having  advised  this  cause,  with  the  cases  for  the  parties,  and  heard 
counsel,  find  the  pursuers  entitled  to  repetition  of  the  several 
sums  of  money  applied  in  payment  of  burdens,  and  of  debts  affect- 
ing the  entailed  estate  of  Stobs,  or  for  which  the  said  estate  was 
liable  to  be  affected :  Find,  that  the  following  sums  were  so  ap- 
plied, viz.  the  sum  of  L.  1183  :  9  :  5  for  redemption  of  the  land- 
tax  of  the  said  entailed  estate;  the  sum  of  L.llU  :  2  :  2,  paid  in 
extinction  of  the  debt  of  the  entailer.  Sir  Gilbert  Eliott,  to  the 
Countess  of  Hyndford;  the  sum  of  L.1]  1  :  2  :  2,  paid  in  extin^ 
tion  of  a  debt  of  the  said  entailer  to  William  Calderwood,  advo- 
cate ;  the  sum  of  L.1170,  paid  in  extinction  of  a  provision  made 
by  Sir  Francis  Eliott  in  favour  of  Miss  Mary  Eliott,  his  eldest 
daughter,  paid  to  the  Countess  of  Hyndford;  the  sum  of  L.1170, 
in  extinction  of  a  provision  made  by  the  said  Sir  Francis  Eliott  in 
favour  of  Miss  Anne  Eliott,  his  youngest  daughter,  paid  to  the 
Countess  of  Hyndford ;  the  sum  of  L.2500,  in  extinction  of  a  pnn 
vision  made  by  Sir  John  Eliott  to  Anne  Eliott,  his  only  child, 
paid  to  the  Edinburgh  Friendly  Insurance  Society;  the  sum  of 
L.1170,  in  extinction  of  a  provision  made  by  said  Sir  Francis 


Judgment. 


Lord  Craigie  was  not  present  at  the  advising. 
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<  Eliott  in  favour  of  John  Eliott,  his  second  son,  paid  to  Charles  18  Jan.  1833. 

*  Eiiott's  trustees ;  the  sum  of  L.548d  :  0  :  4y®j,  being  the  amount     ^""^y^ 

*  rf  provisions  granted  by  the  late  Sir  William  Eliott  in  favour  of  oilere "  *" 

« John  Eliott,  his  second  son, — Gilbert  Eliott,  his  third  son, — Be-  Eliott,  Riddell 

*  thia  Mary  Eliott,  his  eldest  daughter,  and  George  Augustus  Eliott,  ""        ^"' 

*  his  fourth  son,  in  terms  of  the  entail,  and  for  which  the  said  en-  Judgment. 

<  tailed  estate  was  liable  to  be  affected :  Find,  that  for  the  above- 
-mentioned sums  the  said  pursuers  are  just  and  lawful  creditors  of 

*  the  heir  of  entail  of  the  estate  of  Stobs,  now  in  possession  thereof, 
'  and  of  each  succeeding  heir  of  entail  of  the  said  estate  who  shall 
'  obtun  possession  thereof,  while  the  said  debts  shall  remsun  unpaid : 

-  Find  and  declare  that  the  pursuers,  as  creditors  foresaid,  are  en- 
'  titled,  omni  habili  modo  quo  de  jure,  to  adjudge  the  said  entailed 

*  estate  of  Stobs,  in  payment  and  satisfaction  of  the  said  sums  ap- 
< plied  as  aforesaid,  and  decern;  and  further  decern  and  ordain  the 

-  said  Sir  William  Francis  Eliott,  as  heir  of  entail  in  possession  of 
( the  said  estate,  and  the  heirs  of  entail  who  shall  succeed  to  him 
'  in  the  right  and  possession  thereof,  as  they  shall  respectively  at- 
'  tain  possession,  to  make  payment  to  the  pursuers  of  the  foresaid 
'  several  sums  of  money :  And  in  respect  of  the  preceding  findings, 
'assoilzie  Claud  Russell,  the  trustee  for  the  creditors  of  the  late 
'  William  Riddell,  and  all  others,  the  representatives  of  the  said 
'  William  Riddell,  and  of  Edgar  Hunter,  his  cautioner,  from  the 

*  ooDcIosions  of  the  libel,  to  the  extent  of  the  said  several  sums  of 
'  money,  and  decern :  Quoad  ultra,  remit  to  the  Lord  Ordinary  to 
'  hear  parties  further  as  to  the  sum  of  L.622 :  8 : 1,  alleged  to  have 
'  been  expended  by  Sir  Francis  Eliott  on  improvements  on  the  en- 
'  tailed  estate ;  likewise  as  to  the  several  dates  from  which  interest 

<  on  the  said  several  sums  shall  run ;  also  as  to  the  balance  still  due 
^  by  the  late  Mr  Riddell  and  his  cautioner,  and  their  representatives, 

*  and  as  to  what  farther  sums  fall  to  be  charged  against  the  entailed 
'  estate,  and  heirs  of  entail,  and  generally  as  to  all  other  remaining 
^points  of  the  cause,  and  to  do  therein  as  shall  be  just:  Find  the 

*  defenders.  Sir  William  Francis  Eliott,  and  Sir  James  Boswell, 

*  Geoinge  Sinclair,  and  James  Brown,  his  trustees,  who  have  sisted 

<  themselves  as  parties  to  this  action,  and  that  only  qua  trustees, 

*  liable  to  the  pursuers  in  the  whole  expenses  hitherto  incurred  by 
'  them  in  this  action,'  &c. 

LordMoncniffy  Onlioary.  Act.  Jameson,  Eutherfurd,  WUBam  Wikon,  W.  S. 

and  David  WatMon,  Agents.  For  Sir  WiUiam  Eliott,  Dean  of  Fac.  ^HopeJ 

JRo.  BdL         Wm,  BeBy  W.  S.  Agent         For  Mr  RiddcU's  Trustee,  Skene  and 
ManhalL        Davidson  jr  Stfmy  W.  S.  Agenu.        B.  Clerk, 

c. 
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FIRST  DIVISION. 

No.  XL.  18  January  1883. 

MARY  RJGBY  and  Mandatary 

offaimt 
THOMAS  FLETCHER  and  Mandatauy. 

JuRisDioriON. —  Pbocess. —  Arrestment  jurisdictionis  fuk* 
DANOA  CAUSA. — A  party  domdkd  in  England  fiavinf  dUponed 
aU  prijperfy  hehnffing  to  him^  (and  in  particular  kis  iuiertH  in  a  sum 
ofwwmy  wkidi  bad  been  beqwathed  to  bim  in  lifirent  in  SaMmd^} 
in  favour  of  trusUeBJfbr  (he  payment  of  hie  creditors^  the  reeidue^  if 
any^  to  be  paid  to  hie  wijij — heldf  that  tbie  canoeifoace  did  not  bar 
an  arrestment  adfundandamjurisdictionem  at  the  instance  of  a  cre^ 
diior  in  England. 

The  latQ  Miss  Graham  of  Gartmore,  by  a  tru^t-setllement  in 
18a3»  conveyed  her  whole  estate  to  trusteesi  (of  whom  Mr  Pear- 
son, writer  to  the  signet,  alone  survived,)  with  instructions,  after 
diseharging  certain  special  legacies,  to  hold  the  residue  for  the  use 
of  the  defender,  Mr  Fletcher,  her  nephew,  ^  in  liferent,'  and  of  his 
children  in  fee. 

Mr  Fletcher  was  domiciled  in  England,  and  after  Miss  Grahilvi's 
death  he  executed  a  trust-disposition  in  England  of  his  whole  estate, 
wherever  situate,  for  the  benefit  of  his  creditors.  His  liferent 
right  under  Miss  Graham's  settlement  was  expressly  included  in 
the  trust-deed ;  and  the  trustees  were  directed,  after  payment  of  the 
debts,  to  pay  the  residue  to  the  truster's  wife,  for  the  joint  and  mutual 
support  of  the  parties,  and  that  of  their  children.  Of  this  convey- 
ance formal  intimation  was  made  to  Mr  Pearson. 

In  1832,  the  pursuer  Mrs  Rigby,  and  her  mandatary,  rused  an 
action  before  the  Court  of  Session  against  the  defender,  Mr  Fletcher, 
for  payment  of  the  sum  of  L.90,  being  for  die  rent  of  a  house  and 
garden  belonging  to  the  pursuer  in  Lancashire,  and  whidi  had  been 
let  to  the  defender  from  May  1831  till  May  1832;  and  on  the 
ground  that  he  was  neither  a  native  of  Scotland,  nor  resident  there- 
in, and  not  therefore  subject  to  the  jurisdiction  of  any  court  in  this 
country,  the  pursuers  raised  letters  of  arrestment  against  him,  ad 
fundandam  jurisdictionem,  and  thereon  arrested,  in  the  hands  of  Mr 
Pearson,  funds  which  were  alleged  to  be  in  his  possession  or  cus- 
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tody,  as  trustee  under  the  settlement  executed  by  Mks  Graham^  1$  j«|,.  193^ 
and  wiudi  it  was  said  belonged  to  the  defender.  v^»y«^ 

It  was  objected  on  the  part  of  the  defender,  that  at  the  date  of  ^s^y  ^^ 
the  arrestment  there  were  no  funds  in  Mr  Pearson*^  hands  belongs  F\»utm7nd 
log  to  the  defender,  in  respect  that  he  had  been  entirely  denuded  Mandatary. 
of  all  right  under  Miss  Grraham's  settlement  by  the  trnst^deed 
whieh  he  had  executed,  whereby  the  residue  of  his  funds,  if  any, 
lad  been  conveyed  to  his  wife ;  but  that  in  fact  there  was  no  resi- 
dne,  the  debts  fiur  exceeding  the  value  of  the  property.     The  ob- 
jection, therefore,  of  no  process,  clearly  applied,  in  respect  that  the 
panoer's  arrestment  jurisdictionisfundandse  causa  attached  nothing, 
and  was  altogether  inept     It  was  answered,  that  the  trust-dee^  in 
question  having  been  executed  by  Mr  Fletcher  for  the  benefit  of 
his  creditors,  and  &mily  purposes,  could  form  no  bar  to  the  diligence 
of  any  lawful  and  non-acceding  creditors  against  his  property,  so 
tkat  the  arrestment  was  effectual  to  attach  any  rents  or  moveable 
property  which  might  be  in  the  hands  of  Mr  Peanipn, 

The  Lord  Ordinary  <  sustained  the  preliminary  defence,  that 
^  there  is  no  process,  the  arrestment  jurisdictionis  fundandss  causa 

<  being  inept.' — Note.  <  Previous  to  the  date  of  the  arrestment  ju- 
^  risdictionis  fundandse  causa,  the  defender  had  executed  a  disposi- 
^  tion  of  all  his  property,  including  expressly  the  liferent  interest 
^  which  he  had  under  Miss  Elizabeth  Graham  of  Grartmore!s  settle- 

<  ment,  in  fiivour  of  a  trustee,  for  various  purposes,  and  in  particular 

*  for  payment  of  his  debts.     After  they  are  paid,  and  in  the  event 

*  of  lus  surviving  that  period,  he  directs  his  trustees  to  make  over 
^  die  proceeds  to  his  wife,  Mrs  Elizabeth  Fletcher,  for  the  mutual 
^  support  of  himself  and  her,  and  the  maintenance  of  their  children. 

*  The  conveyance  is  absolute ;  the  deed  contains  no  power  of  re- 

*  vocation,  and  it  is  not  averred  that  the  disponer's  debts  are  paid. 

*  In  these  circumstances,  there  does  not  appear  to  be  any  moveable 
^  fond  in  the  hands  of  Mr  Pearson,  Miss  Graham's  trustee,  of  which 
^  the  defender  is  not  divested,  or  which  can  be  made  the  subject  of 

*  arrestment,  though  his  residuary  right  might  possibly  be  attach- 
*able  by  adjudication.     On  that  ground,  it  appears  to  the  Lord 

<  Ordinary  that  the  arrestment  is  inhabile  as  a  mode  of  founding 
'jurisdiction  against  the  defender,  who  is  forth  of  the  kingdom.' 

The  pursuer  having  reclaimed — Lord  Bdlgray  at  the  advising  Opinion  of 
nid,  that,  in  lus  opinion,  the  trust-deed  in  question  could  form  no  ^^"''^• 
bar  to  the  diligence  of  creditors.     It  seemed  to  be  of  the  nature  of 
a  bond  of  interdiction  against  the  granter,  and  in  favour  of  his  wife, 
who  was  probably  a  better  manager  than  himsel£     It  was  merely  a 
tansference  of  the  power  of  management  of  the  funds  in  communion^ 
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18  Jan.  183a  wliich  could  not  have  the  effect  of  interrupting  the  diligence  of  ere* 
ditors.  In  a  question  with  Fletcher  himself,  if  personally  present 
in  Scotland,  arrestment  would  have  been  competent ;  and,  in  like 
manner,  he  not  being  liable  to  the  jurisdiction  of  the  courts  in  Scot- 
land, arrestment  ad  fundandam  jurisdictionem  was  the  competent 
proceeding  in  order  to  supply  the  defect 

The  Zjord  President  and  Lord  Gillies  concurred. — The  latter  said, 
that  the  very  object  of  the  tru8t*deed  was  the  further  securing  and 
payment  of  the  creditors ;  and  the  duty  of  the  trustee  was  to  pay 
off  the  debts  due  by  the  granter,  of  which  this  was  one ;  and  the 
creditor  in  it  not  having  acceded  to  the  trust,  was  entitled  to  use  all 
competent  diligence  for  recovery  of  it,  and  that  diligence  in  the  pre- 
sent case  was  an  arrestment  for  the  purpose  of  founding  jurisdiction* 

The  Courts  therefore,  *  altered  the  interlocutor  reclaimed  against, 

<  repelled  the  preliminary  defence,  sustained  the  jurisdiction,  and 

<  remitted  the  cause  to  the  Lord  Ordinary,  &c.  reserving  all  ques- 

<  tions  of  expenses.' 


Judgment. 


Lord  Cor^ause,  Ordinary. 
iMor,  W.  S.  Agents. 
S.  Clerk. 


Act.  Dean  o/Fae.  (Hope, J  Penney.         SmUh  ff  Km- 
Alu  JRutherfurd,  White.  Geo.  Hill,  W.  S.  Ageot. 


c. 


SECOND  DIVISION. 


No.  XLL 


19  January  183«3. 


MACGLASHAN  and  Others 

against 
NEWMAN  AND  Mandatary. 


Bankrupt. — (Composition  contract.) — I.  A  bankrupt  having 
obtained  his  discharge  upon  a  composition-contractj  is  not  entitled  af- 
terwards to  refuse  payment  of  the  composition  on  a  debt  which  has 
been  ranked  on  his  estate  without  objection^  and  of  which  the  creditor 
has  concurred  in  his  discharge^  on  the  ground  that  it  is  overstated. 

II.  Is  a  creditor  in  a  redeemable  annuity  entitled  to  rank  on  a  bank- 
rupt estate  Jbr  the  full  value  of  an  annuity^  of  the  same  amount  as 
at  the  date  of  making  the  claim^  or  only  for  the  redemption-money 
fixed  in  the  bond  ? 

Macglashan,  along  with  five  other  persons,  became  bound  in  a  bond 
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•f  redeemable  annuity  to  three  of  the  Directors  of  the  York  Fire  and  19  Jan.  1833. 
life  Insniance  Company ;  the  conditions  being,  that  in  considera-     ^""^V^^ 
tionof  thesumof  L.499,  lOs.  advanced  by  the  Insurance  Company,  ^d*^Qjh^J^"„. 
the  obligees  in  the  bond  were  to  pay  an  annuity  of  L.51,  18s.  per  Ncwmanand 
annum  during  all  the  days  of  the  lifetime  of  Alexander  Sharpe.  ^^^^^^^y- 
The  annuity  to  be  redeemable  at  any  time,  upon  payment  of  the 
principal  sum  advanced,  and  of  L.12 :  19 :  6,  being  one  quarter's  an- 
imty,  stipulated  to  be  paid  for  the  power  of  redemption ;  and  in  the 
erent  of  the  bankruptcy  of  any  of  the  parties  to  the  bond,  and  their 
fcifaire  to  substitute  another  obligee  in  his  place  within  two  months, 
that  they  should  be  bound>  conjunctly  and  severally,  to  jpay  such  a 
ram  to  the  creditors  in  the  bond,  as  should  be  sufficient  to  purchase 
an  annuity  of  the  like  amount  from  Government,  or  any  other  office, 
to  be  chosen  by  the  creditors,  during  the  life  of  the  said  Alexander 
Sharpe,  or  on  any  other  life  of  the  same  age,  at  the  option  of  the 
creditors  in  the  bond. 

Macglashan  became  insolvent  in  1831,  and  his  estate  was  that 
year  sequestrated  upon  his  own  petition,  in  which  the  York  Insu- 
rance Company  concurred  as  creditors  to  the  requisite  amount,  up- 
on the  debt  due  by  the  above*mentioned  bond.  In  the  sequestra-^ 
tion,  the  York  Company  claimed  and  ranked  without  opposition 
upon  this  bond  for  the  sum  of  L.876  :  12  :  10,  being  the  value,  as 
attkatdate,  of  a  Oovernmentannuityonthelifeof  Alexander  Sharpe, 
or  any  other  person  of  same  age ;  and  the  sequestration  was  finally 
wound  up  by  a  composition-contract,  in  which  the  York  Company, 
and  the  charger  as  their  secretary,  concurred,  by  which  the  bank- 
rupt granted  a  bond,  with  caution,  for  Ss.  6d,  per  pound  on  all  his 
debts. 

Afier  making  a  partial  payment  to  account,  Macglashan  and  his 
cautioners  presented  a  bill  of  suspension  against  a  charge  at  the  in- 
stance of  the  Secretary  of  the  York  Company,  for  the  remainder  of 
the  first  instalment  of  the  composition,  upon  the  ground  that  the 
debt  was  over  estimated  at  the  full  value  of  an  irredeemable  annui- 
ty of  L.51,  18s.  instead  of  being  taken  at  the  sum  which  was  fix- 
ed as  the  redemptiion-money  payable  by  the  bond. 

The  charger  answered — Ist^  That  the  suspender  having  allowed  charger*s 
the  debt  to  be  ranked  at  the  sum  stated  in  the  claim,  and  having  ^^^^ 
taken  advantage  of  the  creditor's  concurrence  as  for  that  amount, 
to  obtdn  his  composition  and  discharge,  was  not  now  entitled  to 
dispute  the  amount  of  the  debt ;  and,  2£f/y,  That  the  claim  had  pro- 
perly stated  the  amount  of  die  debt  as  at  the  sum  for  which  an 
annuity  of  a  similar  amount  to  that  contained  in  the  bond  could  be 
purchased,  it  being  always  in  the  power  of  the  bankrupt,  or  of  any 
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19  Jan.  1833.  of  the  debtors  in  the  bond,  to  redeem  it,  by  payment  of  the  smns  fix* 
ed  as  the  redemption  money ;  1  Bell^  Com.  316.  and  844. 

The  Lord  Ordinary  pronounced  the  following  int^locntor :  <  The 
Lord  Ordinary  having  considered  this  bill,  with  the  answers  and 
productions,  appoints  the  bill  and  answers  to  be  printed,  in  order 
to  be  reported  to  the  Court,  and  copies  thereof  to  be  put  into  the 
boxes  of  the  Lords  of  the  Second  Division  of  the  Court.' 

Note. — ^  The  Lord  Ordinary  thinks  that  there  is  much  force  in 
the  plea  of  the  chargers,  that  it  is  incompetent  to  the  complaineis 
now  to  object  to  the  amount  of  their  daim,  in  respect  that  it  was 
so  ranked,  and  so  estimated,  in  settling  the  composidon-oontmct 
and  the  discharge ;  and  it  is  certainly  supported  by  the  cases  of 
Smith  V.  Davidson,  December  3  1823;  and  Smith  v.  Wilson, 
December  14  1824.  But  he  has  difBculty  in  reconciling  the  pies 
with  the  principle  of  the  case  of  Pitcaim  v.  Brown,  12  December 
1823;  for  though,  in  the  present  case,  the  claim  was  made  on 
a  bond,  the  sum  for  which  the  party  was  entitled  to  be  ranked  was 
no  more  settled  by  any  decree  than  it  was  in  that  case. 

^  And  on  the  merits,  the  question  is  of  a  peculiar  nature,  and 
very  important.  The  Lord  Ordinary  leans  certainly  to  the  aiga* 
ment  of  the  chargers ;  but  he  cannot  say  that  he  thinks  it  so  ab- 
solutely clear,  as  to  be  quite  prepared  to  refuse  the  bill  of  suspen- 
sion without  further  discussion,  especially  when  he  sees  a  diffe- 
rent principle  adopted  in  England  (quite  independent,  as  he  diinks, 
of  the  old  English  rule  as  to  contingent  debts,)  and  at  last  em* 
bodied  in  a  statute.  Seeing,  therefore,  that  from  the  smallnessof 
the  composition  the  interest  involved  is  not  great,  he  thinks  that 
the  best  thing  he  can  do  for  the  parties,  is  to  enable  them  to  ob- 
tain the  judgment  of  the  Court  at  once. 

<  The  case  of  Hamilton  i^.  Rodger,  May  22  1823^  is  not  appii- 
*  cable.     It  related  to  a  security/ 


Judgment. 


Opinion  of 
Court. 


The  Caurtj  on  advising  the  bill  and  answers,  unanimoualy  refosed 
the  bill. 

TTie  Lord  Justice^Ckrk.^-We  cannot  set  up  the  case  of  Pitcaizn 
against  Brown  as  an  authority  against  the  other  two  cases  men- 
tioned in  the  note  of  the  Lord  Ordinary,  and  the  later  cases  of 
Gordon  v.  Glen,  19  Jan.  1828,  and  Dickson  v.  Blair»  17  May 
1828.  It  is  impossible  to  allow  a  party  to  go  back  upon  his  com- 
position bond,  after  making  an  affidavit  to  the  verity  of  the  debts 
ranked  upon  his  estate,  and  obtaining  his  discharge  in  consequence. 
I  am  therefore  of  opinion,  that  the  preliminary  plea  of  the  charger  is 
well  founded.  But  if  it  be  necessary  to  go  into  the  other  ground, 
viz.  into  the  manner  in  which  the  debt  is  estimated^  I  am  equally 
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detr,  that  the  amonnt  of  the  debt  due  was  properly  taken  as  at  the  19  j^,.  1^33. 
GQireDt  yalae  of  an  annuity  of  equal  amount  at  the  date  of  making    \^^/m^ 
the  ekdm,  it  beinff  always  in  the  power  of  the  debtors  in  the  bond  Margiashan 

,  ,  ^         •  ,  .      ,        ,  «nd  Others  v. 

to  redeem  it  iq>on  paying  the  stipulated  anm.  Newman  and 

Lard  Cringleiie. — I  am  oleaily  of  the  same  opinion.  Mandatary. 

Lord  GUnlee. — I  am  also  of  the  same  opinion.     The  suspender  opinion  of 

eannot  in  fiict  complain  that  tbe  amonnt  of  the  debt  is  illiquid.     It  Coun. 

a  fixed  in  the  bond  of  annuity  with  precision. 
Lnd  Meadowbank  concurred. 

Crooks  jr  «/af.  Gordon,  Agents.        F,  Clerk, 

u. 


FIBST  DIVISION. 
No.  XLII.  21  January  1888. 

WILLIAM  KELLY 

against 

COMMISSIONERS  OF  POLICE  and  MAGISTRATES 

OF  EDINBURGH. 

Process. — Stat.  8  Geo.  IVi  c.  7a — ITiis  statute  having  pnmdedy 
<  Aat  no  action  shaU  be  eammencedfor  any  thing  d&ne  under  the  act 

*  unlm  m^deorruptien  or  oppremanj  or  eiJpable  negligencej  out  of 

*  whieh  real  infury  has  arisen^  be  barged  ;'  and  a  party  having  rai* 
sed  an  action  for  an  aUeged  tm^ongdone  under  the  act,  ondHbdkdin 
hie  nanmom  that  the  proceedinge  complained  of  %oere  incompetent, 
vudidouBj  teilfiiOy  cppremve  and  umearrantaUoi  and  arising  out  of 
the  most  gross  a$id  culpable  negKgenee;  but  noi  honing  repeated  these 
expressions  in  his  re^revised  condescendence,  upon  u>hidi  the  record 
was  ebsed,  found  that  it  uHueompeteni  to  refer  bad  to  the  summons, 
and  Aai  the  statenwOs  in  the  summons,  taken  along  with  those  in  the 
eondescendenee,  were  suffieient  to  stqjport  the  action  as  relevandy  laid 
under  tt«  staJtute. 

Bt  sect  184.  of  Stat  3  Geo.  IV,  c.  78^  regulating  the  police  of  the 
city  of  Edinbnrgh,  it  is  provided,  *  that  no  action  slntll  be  eom- 
<  mtneed  against  the  Jadges,  commissioners,  superintendent,  or  any 
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21  Jan.  1833.  <  other  person  or  persons,  for  any  thing  done  in  the  execution  of 
^"^V*^  *  this  act,  in  any  case,  unless  wilful  corruption  or  oppression,  or  cul- 
miMioners  o™"  *  P*ble  negligence,  out  of  which  real  injury  has  arisen,  be  charged ; 
Police  and  <  nor  in  any  event  shall  such  action  be  competent  after  three  calen- 
Edinburgh!  ^  *  ^^  months  from  the  time  the  fact  is  committed ;  and  the  defend- 

<  ers  in  such  action  or  process  may  produce  this  act,  and  plead  that 

*  the  said  things  were  done  by  audiority,  and  in  virtue  thereof.  And 
'  if  these  shall  appear  so  to  be  done,  then,  and  in  that  case,  the  said 

*  defenders  shall  be  assoUzied  from  such  action  and  process,  and  the 
'  pursuers  in  such  action  shall  be  found  liable  to  pay  the  said  de- 

<  fenders  the  whole  expenses  of  process  incurred  by  said  defenders.' 

The  pursuer  raised  the  present  action  of  damages  against  the  su- 
perintendant,  presiding  magistrate  and  commissioners  of  police,  and 
also  against  the  Lord  Provost  and  Magistrates  of  the  city  of  Edin- 
burgh, libelling  that  Michael  Cannan  having  been  apprehended  and 
brought  to  the  police  court  on  a  charge  of  assault  and  breach  of  the 
peace,  the  pursuer  had  signed  a  bail-bond,  to  the  extent  of  L. 5,  for 
the  due  appearance  of  the  party  to  answer  the  diets  of  court  for 
trying  the  complaint :  That  Michael  Cannan  £Euled  to  appear  at 
the  first  diet,  which  was  adjourned  to  a  following  day,  on  which  oc- 
casion Cannan  also  failed  to  appear :  That  on  the  same  day  the 
pursuer  was  served  with  a  petition,  at  the  instance  of  the  super- 
intendent, for  levying  the  penalty  in  the  bail-bond,  with  a  citation 
to  him  to  pay  the  amount  within  twenty-four  hours  after  service : 
That  the  pursuer  succeeded  in  discovering  Cannan,  and  brought  him 
to  the  police  office  that  evening,  and,  on  the  following  day,  Cannan 
was  fined  in  L.10,  and  ordained  to  keep  the  peace  under  a  penalty 
of  L.20 :  That  three  days  after  the  prindpal  party  had  thus  been 
disposed  of,  a  judgment  was  pronounced  against  the  pursuer,  decla- 
ring  the  bail-bond  forfeited,  and  he  was  charged  to  make  payment 
of  the  penalty  within  ten  days :  That  from  the  record  of  court  it 
appeared,  that  thereafter  the  clerk  having  certified  that  the  penalty 
had  not  been  paid,  warrant  was  granted  for  levying  the  same  by 
poinding ;  and  the  officer  having  returned  an  execution  that  he  could 
not  find  a  sufficiency  of  goods  to  levy  the  penalty  and  expenses,  the 
following  judgment  was  pronounced:  <  Eklinburgh,  11  Dec.  1829. 

<  — The  judge  grants  warrant  to  constables  of  court  to  incarcerate 

<  the  before-named  William  Kelly,  cautioner,  in  the  tolbooth  of 

<  Edinburgh,  the  keepers  whereof  are  hereby  ordered  to  receive 
^  and  detain  him  for  fifteen  days  from  this  date,  if  he  is  immediate- 

<  ly  apprehended,  or  otherwise  from  the  date  of  his  apprehension  :' 
That  upon  this  warrant  the  pursuer  was  taken  to  the  lock-up-house, 
and  confined  there  during  the  whole  period  of  his  sentence,  along*, 
with  other  persons  who  had  been  either  tried  and  found  guilty  of 
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eriminal  offences,  or  who  bad  been  committed  for  trial :  That  by  21  Jan.  issa- 
56  Geo.  Ill,  c  42.  §  4,  the  lock-up-house  is  declared  not  to  be  a    ^«^v^^ 
prison  for  the  reception  of  debtors,  but  to  be  considered  as  part  of  mj^sionera  or' 
the  felons'  jail :  That  the  whole  of  these  proceedings  had  been  grossly  Police  and 
irregular,  illegal,  and  wilfully  oppressive,  dictated  by  malice,  or  £^bu^h!  ^ 
arising  out  of  the  most  gross  and  culpable  negligence,  and  that, 
in  consequence  thereof,  the  pursuer  had  sustained  great  injury  in 
kis  health,  character  and  feelings,  and  therefore  concluding  for 
L.500  of  damages,  besides  expenses. 

Separate  defences  were  lodged  for  the  commissioners  and  the 
magistrates,  in  which  they  pleaded,  that  the  whole  of  the  proceed- 
ings in  the  police  court  were  in  themselves  regular,  and  strictly 
conform  to  and  in  terms  of  the  police  act :  That  the  lock-up*house 
forms  part  of  the  tolbooth  of  Edinburgh ;  and  by  the  regulations 
prepared  in  terms  of  the  56  of  Geo.  III.,  it  is  declared,  that  pri« 
soners  committed  under  a  warrant  from  the  police  court  shall  not 
be  received  into  the  Calton-hill  jail,  the  lock-up-house  and  bride* 
veil  being  the  proper  place  of  confinement  for  such  prisoners: 
Hiat  the  prisoner  was  not  a  civil  debtor,  the  police  court  having  no 
power  to  imprison  for  a  civil  debt,  but  was  imprisoned  in  modum 
poense ;  and  therefore  the  sentence  was  legally  carried  into  execu- 
tion by  his  confinement  in  the  lock-up-house,  where  he  received  the 
same  treatment  and  the  same  attention  as  the  other  prisoners.  The 
defenders  farther  pleaded  in  law,  that  the  judicial  proceedings  against 
the  pursuer,  and  the  various  judgments  of  the  police  court  following 
thereon,  upon  which  the  action  is  laid,  having  been  acquiesced  in 
by  him,  and  no  attempt  having  been  made  to  set  them  aside  by  re- 
duction or  otherwise,  they  cannot  be  competently  challenged  ope 
exceptionis,  or  the  merits  of  the  question  involved  in  them  retried 
in  an  action  of  damages.  The  action  is  further  excluded  by  the 
134  sect  of  the  act  Geo.  III.  c.  78. 

A  record  was  made  up  upon  a  revised  condescendence  and  an-' 
sweis,  with  notes  of  pleas  in  law. 

In  his  revised  condescendence  the  pursuer  repeated  his  several 
averments  contmned  in  his  summons,  but  he  did  not  there  state,  in 
terms  of  the  police  act,  that  the  acts  charged,  and  for  which  he 
claimed  damages,  were  done  from  *  wilful  corruption  or  oppression, 
'  or  from  culpable  negligence,  out  of  which  real  injury  has  arisen.' 

Tlie  record  was  closed,  and  the  defenders  objected  to  the  rele- 
vancy, and  pleaded-^^ 

The  police  act,  upon  which  the  proceedings  founded  on  by  the  Defenders* 
pursuer  took  place,  expressly  declares,  thi^t  no  action  shall  be  com-  ^'^^"* 
menced  against  any  person  for  any  thing  done  in  execution  thereof. 
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Defenders* 
Pleas. 


21  j«n.  1833.  iinlen  wilful  eotntptHm  or  oppreiti(>ii^  or  enlpftble  Mgligenee,  out 
^"""^^V^^  of  wbieh  real  injury  lutd  ariseiii  be  cbarged :  That  altbougb  the«e 
muiioners^?'  are  in  general  terms  charged  in  the  summons,  they  are  not  repeat* 
Police  and  ed  in  the  revised  condesoendenee.  If  the  pursuer  had  remidned 
£dinbL7^  ^^  satisfied  with  his  summon^  he  might  hare  closed  the  reeord,  and 
gone  to  proof  upon  it ;  but  he  had  recourse  to  a  condescendence,  in 
which  he  states  articulately,  and  at  greater  length,  the  several  mat> 
ters  of  which  he  comphdns,  and  upon  the  revised  condescendence 
and  answers  the  record  was  dosed.  A  party  in  his  condesoen^ 
dence  may  restrict  or  abandon  charges  contmned  in  his  summons, 
and  it  is  only  the  revised  condescendence  and  answers  out  of  which 
]|n  issue  can  be  prepared,  and  which  can  go  to  proof.  The  som'^ 
mens  can  no  longer  be  referred  to  for  the  averments  of  parties,  but 
merely  for  its  conclusions.  In  preparing  an  issue,  the  jury  clerks 
cannot  go  back  to  the  summons,  but  must  keep  within  the  revised 
condescendence  and  answers;  this  has  been  the  practice  of  the 
clerks  of  the  Jury  Court,  sanctioned  by  decisions  of  the  Court  of 
Session;  Ross  v,  Hutton,  15  June  18dO;  Nimmo  v.  Stewart,  Jury 
Court,  18  July  1832.  This  last  case  was  an  action  of  damages 
arising  out  of  the  same  act  of  Parliament  as  the  present.  In  the 
condescendence  originally  prepared,  it  was  obiitted  to  be  stated  that 
the  acts  charged  had  been  done  by  wilful  corruption  or  oppre^on, 
or  culpable  negligence ;  but  the  Jury  Court  decided  that  these  words 
must  be  in  the  condescendence  before  an  issue  could  be  prepared ; 
and  the  condescendence  was  accordingly  so  amended,  and  the  record 
closed ;  and  thereafter,  in  preparing  the  issues,  it  was  found  by  the 
Jury  Court  that  these  words  must  be  in  the  issues,  and  accordingly 
they  were  repeated  in  all  the  different  issues  sent  to  trial.  That 
case  was  considered  as  fixing  the  form  of  averments  and  issues 
arising  out  of  a  case  under  the  Edinburgh  Police  Act. 

Even  therefore  if,  in  the  present  case,  the  pursuer  had  charged 
relevantly  in  his  summons,  yet,  as  he  did  not  repeat  in  his  revised 
condescendence  that  the  acts  there  charged  were  done  from  wiUiil 
corruption,  or  oppression,  or  culpable  negligence,  from  which  real 
injury  had  arisen,  as  required  by  the  statute,  no  issue  could  be  pre- 
pared from  the  closed  record,  and  the  case  was  not  therefore  rele- 
vantly laid  to  go  to  a  jury.  The  action  therefore  fell  to  be  dis- 
missed. 


Pursuer*s 
Pleas. 


Answered'^ 

The  clause  in  the  police  act  founded  on  by  the  defenders  only 
states,  that  no  action  shall  be  commenced  unless  corruption,  oppres- 
sion, or  culpable  negligence  be  charged.  It  has  no  reference  to  the 
future  conduct  of  the  cause.    It  is  expressly  libelled  in  the  sun- 
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QMi^  ikAt  the  aeto  thfireio  compUuned  of  were  grossly  irregular^  81  Jan.  1833. 
ilkgal  ud  wilfnlly  oppresttve,  dictated  by  malice,  or  arising  out  of    ^"^^v^^ 
the  most  gross  or  culpable  negligence^  and  that  in  consequence  misdooerf  oT' 
thereof  the  porsuer  had  sustained  great  injury.    The  libel  was  Police  and 
therefore  relcTantly  laid  in  terms  of  the  statute.     It  is  not  neces-  ]^5||^j!||||  ^^ 
nry  in  the  eondescendence  to  repeat  verbatim  the  words  of  the  sta^^     ■■ 
tate,  llie  iaets  there  statedbeingsuffident  to  bear  out  the  statement  ^i"^*'* 
b  the  snnunonsy  that  they  were  done  at  least  oppressively,  and 
thxQiigh  culpable  negligence.     Farther,  the  acts  complained  of  are 
chsrgedy  not  as  having  been  done  in  terms  of  the  police  act,  but  in 
violatioii  of  that  statute,  and  therefore  it  was  not  necessary  for  the 
pnsaer  to  repeat  in  his  condescendence  that  they  originated  in 
vilfiil  cozTuption  or  oppression,  or  gross  culpable  negligence,  all  of 
wlddi  are  su£Bciently  set  forth  in  the  summons,  and  which  must  be 
pismly  inferred  by  the  &cts  set  forth  iu  the  condescendence. 

Tlie  Lord  Ordinary  found,  <  that  the  re-revbed  condescendence 
^  for  the  pursuer,  on  which  the  record  on  hb  part  b  now  dosed, 
<  does  not  contain  any  of  those  special  allegations  against  the  de^ 

*  fenders,  of  which  one  or  other  is,  by  the  184  sect*  of  the  dd  of 
'  Geo.  IV,  c«  78,  declared  to  be  indispensable  to  the  support  of  any 

*  action  i^jainst  judges,  commissioners,  superintendent,  or  any  other 
^  person  or  persons,  for  any  thing  done  in  the  execution  of  the  said 

*  act,  and  therefore  dismbses  the  action,  assoilzies  the  defenders, 

*  and  decerns.' 

The  purmer  having  reclaimed — 

Lwd  GiUies  said — We  have,  properly  speaking,  no  facts  before  Opinion  of 
lis;  bat  we  have  the  allegations  of  parties,  and  the  nature  of  these 


ions  are  very  important,  in  enabling  thp  Ck)urt  to  judge  of  the 
relevancy.    Thb  b  the  case  of  a  cautioner  for  the  appearance  of  an 
individual  to  answer  for  a  charge  made  against  him.    When  a  man 
beeomes  cautioner  for  another,  whatever  may  be  the  motive  he  may 
have  in  doing  so,  and  his  bail-bond  is  forfeited,  all  that  can  be  re- 
quired of  him  b  payment  of  the  penalty  contained  in  the  bail-bond. 
If  the  Legblature  has  said  that  every  one  who,  from  friendship  or 
compassion,  or  from  any  oUier  cause,  has  become  cautioner  for  the 
appearance  of  a  person  charged  with  a  delinquency,  b  himself,  upon 
£iilare  to  implement  the  bail-bond,  to  be  dealt  with  and  treated  as 
a  delinquent,  I  would  lament  the  principle  which  could  lead  to  such 
a  regulation*     I  can  find  no  authority  in  the  act  in  question  for 
such  a  doctrine.    A  man  who  becomes  cautioner  for  another  in  the 
police  court  stands  precisely  in  the  same  favourable  situation  as  the 
cautioner  for  the  appearance  of  a  party  in  any  other  court     He 
be  subjected  in  the  penalty  contained  in  the  bond,  but  he  is 
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21  Jan.  1833.  not  to  be  considered  as  in  the  same  situation  as  the  principal  party; 
^^V^^  He  is  not  to  be  held  as  a  delinquent;  and  if  he  is  not  to  be  consi- 
mis&ioDen  pf^'^^'^^  ^^  that  light,  on  what  ground  can  it  be  maintained  that  he  is 
Police  and  liable  to  punishment  as  a  delinquent?  He  is  merely  a  civil  debtor, 
Edinbui^h!  ^  ^^7»  ^  ^^^^  debtor  in  the  most  favourable  of  all  circumstances,  viz, 

71 that  of  a  cautioner.    What  does  the  act  of  Parliament  say  ?   *  Thai 

Court?'*  ^       '  "^  action  shall  be  commenced  against  the  judges,  commisdoners, 

<  superintendent,  or  any  other  person  or  persons,  for  any  thing  done 

<  in  execution  of  this  act  in  any  case,  unless  vilful  corruption  or 

<  oppression,  or  culpable  negligence,  out  of  which  real  injury  has 

<  arisen,  be  charged.'  It  is  maintained  on  the  part  of  the  defenders, 
that  unless  wilful  corruption  or  oppression,  or  culpable  negligenoe 
are  expressly  stated  in  the  condescendence,  as  applicable  to  the  dif- 
ferent facts  alleged,  the  charge  is  irrelevant  These  are  not  the 
terms  of  the  act  The  charges  are  sufficiently  made  in  the  sum* 
mens.  Suppose  a  man  is  cautioner  in  this  Court,  and  his  bail-bond 
is  declared  forfeited,  could  we  do  more  than  exact  payment  of  the 
penalty  in  the  bond  ?  But  what  is  done  in  this  case  ?  The  man  is 
brought  up,  and  warrant  is  granted  for  committing  him  to  prison, 
not  till  he  pays  the  penalty  in  the  bond,  but  for  a  certain  period  of 
confinement  Then  he  is  confined  in  a  jail  where  it  is  said  by  act 
of  Parliament  that  no  debtor  shall  be  committed.  It  is  a  jsul  for 
felons.  They  had  no  more  right  to  commit  this  man  to  the  lock- 
up-house than  they  had  to  put  him  in  the  stocks.  They  are  barred 
by  the  act  of  Parliament  from  putting  any  person  into  the  lock-up- 
house  who  is  merely  a  debtor,  and  they  are  bound  to  know  the 
act  I  think  there  is  enough  in  the  facts  of  the  case,  as  alleged,  to 
make  out  gross  oppression,  as  well  as  culpable  negligence,  and  that 
there  is  sufficient  relevancy  in  the  statement  to  allow  this  case  to 
go  to  trial. 

Lord  Balgray  concurred. 

Lord  Craigie* — I  am  neither  prepared  to  concur  in  the  proposed 
judgment,  nor  to  go  the  length  of  voting  against  it  I  should  ra- 
ther wish  the  case  delayed  for  farther  consideration. 

Lord  President. — I  concur  with  Lord  Gillies.  But  there  is  one 
thing  which  strikes  me  forcibly.  In  this  case  the  principal  party 
had  actually  appeared,  and  been  subjected  to  punishment,  and  it 
was  after  this  that  these  proceedings  took  place  against  the  can* 
tioner.  Now,  suppose  a  person  is  apprehended  on  a  meditatio  fug» 
warrant,  and  a  party  becomes  cautioner  for  his  appearance  to  answer 
for  tlie  debt,  and  suppose  the  principal  party  does  not  appear  at  the 
time,  but  comes  soon  after  and  pays  the  debt,  would  I  be  entitled 
in  that  case  to  come  against. the  cautioner?  Could  the  creditor 
exact  the  penalty  in  the  bond  ?   Could  it  be  maintained  that  he  is 
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entitled  to  pocket  the  amount  of  bis  debt  which  he  has  received  21  J*n.  I83a 
from  the  principal  debtor,  and  at  the  same  time  exact  the  amopnt  KeJJT^f^nj. 
of  the  baii*bond  from  the  cautioner?  This  of  itself  is  gross  oppres-  missionera  of 
doD.    I  cannot  conceive  that  the  jury  clerks  can  have  any  diffi-  j^^^t,*"^  ^^ 
cdty  in  preparing  an  issue,  or  why  they  should  hesitate  to  go  back  Edinburgh, 
to  the  summons  for  the  words  required  by  the  act. 
The  Court  found,  <  that  the  statements  in  the  summons,  taken  Judgment 

<  along  with  those  in  the  condescendence,  are  sufficient  to  support 
*  the  action  as  relevantly  laid  under  the  statute ;  therefore  alter  the 

<  interlocutor  of  the  Lord  Ordinary.' 

lariFtOtrtoh  Ordinary.  For  Pursuer,  Skene,  D.  Mihie*  Joe,  ManhaSf  S.S.C 
Agent.  For  Magistrates,  Lord  Advocate,  f  Jeffrey, J  Tawse,  Graham  j-  An' 
dermm,  W.  S.  Agents.  For  Commissioners  of  Police,  SoL'Gen*  {Cockburn,) 
MaUkad,        M*Kenzie  |-  M*Farlane,  W.  S.  Agents.        B,  Clerk. 

T. 


FIRST  DIVISION. 

No.  XLIII.  21  January  1833. 

WILLIAM  PAUL,  Trustee  on  the  sequestrated  estate  op 

William  Boyd, 

affainst 

MAITLAND  WILSON  BOYD. 

Sasine. — A  trust'^ed  having  been  granted  to  A  and  B  jointly  ;  and 
failing  A,  to  B  ;  whom  failing^  to  C;  whomfailing^  to  D  ;  andin* 
fiftment  having  been  taken  in  favour  of  aU  the  persons  namedy  *  in 

*  the  order  above  mentioned^  or  either  of  them  who  should  accept  of 

*  &e  said  trust^^ — the  infeftment  found  valid  in  favour  of  A  and  B 
jointly. 

In  1787,  the  Reverend  Dr  William  Boyd,  minister  of  Penning- 
hanoe,  executed  an  entail  of  his  estate  of  Mertonhall,  in  favour  of 
himself  in  liferent,  and  John  Boyd,  his  eldest  son,  in  fee,  and  the 
heirs-male  of  his  body ;  whom  failing,  Edward  Boyd,  his  second  son, 
and  the  heirs-male  of  his  body ;  whom  failing,  certain  other  substi* 
tutes.  Of  the  same  date,  he  executed  a  disposition  of  his  separate 
estate  of  Culbrattan,  (referring  to  the  entail  of  Mertonhall,)  in  fa* 
▼our  of  his  eldest  son  John,  the  institute  in  that  entail,  ^  or  to  the 
<  other  heirs  of  tailzie  who  may  happen  to  succeed  either  to  him  or 

VOL.  Vill,  L 
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21  Jan.  1833.  ^  to  me^  in  virtue  of  the  said  disposition  or  deed  of  tailzie,  or  to  the 
^^^V*^^    *  heirs  or  assignees  of  the  said  John  Boyd/     This  diqxisidon 
au  v.  Boyd.  ^£  Culbrattan  was  granted  under  certain  burdens,  and,  in  particu- 
lar, *  with  and  under  the  burden  of  paying  to  Edward,  William  and 

<  James  Boyd,  my  younger  sons,  and  to  such  other  child  or  children 

*  as  may  be  hereafter  procreated  of  my  body,  the  sum  of  L,1500 
'  sterling,  to  be  equally  divided  among  them,  share  and  share  alike, 

*  and  that  at  the  first  term  of  Whitsunday  or  Martinmas  after  my 

*  decease,  or  upon  their  attaining  the  age  of  tweuty*one  years  com- 

<  plete  respectively,  whichever  of  these  events  shall  last  happen ;  and 
^  in  case  of  the  death  of  any  of  my  said  three  younger  sons,  or  of 

*  the  child  or  children  that  may  hereafter  be  procreated  of  my  body, 

*  or  in  case  any  of  them  shall  succeed  as  heir  of  entail  in  the  lands 

*  and  estate  of  Mertonhall  before  the  term  of  payment  of  their 

*  S2ud  provisions,  then  the  share  or  shares  of  the  deceaser  or  decea- 

*  sers,  or  of  those  succeeding  as  heir  of  entail  aforesaid,  shall  accresce 

<  and  belong  to  the  survivor  or  survivors  of  my  said  younger  child- 

*  ren,  equally,  and  their  heirs,  executors  or  assignees/ 

In  June  1794,  Dr  Boyd  executed  a  trust*disposition  of  the  said 
lands  of  Culbrattan,  proceeding  on  the  narrative  of  the  preceding 
disposition  of  that  estate,  and  of  the  entail  of  Mertonhall,  and  bear- 
ing to  be  made  in  order  to  effectuate  his  intention  of  transmitting 
his  estate  to  the  heirs  mentioned  in  the  deed  of  tailzie.  It  con- 
veyed these  lands  of  Culbrattan  <  to  and  in  favour  of  Joanna  Mait- 

*  land,  (the  granter's  wife,)  and  Edward  Boyd,  jointly ;  and  afiter  her 

<  decease  to  the  said  Edward  Boyd ;  whom  failing,  by  death  or  non- 

*  acceptance,  to  the  said  William  Boyd ;  whom  failing,  by  death  or 

<  non-acceptance,  to  the  said  James  Boyd,  in  trust,  for  the  purposes 

*  after  mentioned/     One  of  the  purposes  of  the  trust  was,  <  for  pay- 
«  ment  of  the  provisions  already  granted  by  the  said  disposition  and 

*  settlement,  and  hereby  farther  granted  by  me  in  favour  of  the  said 

<  Edward,  William  and  James  Boyd,  my  younger  sons,  as  weU  as 

*  of  such  farther  legacies,  donations  or  annuities,  as  I  shall  give  and 

*  bequeath  at  any  time  of  my  life,  deducting  always  such  part  of 

*  the  said  provisions  as  I  have  already  paid  to  my  said  younger  sons, 

*  or  may  hereafter  pay  them  during  my  life.'     And  the  trust  is  de- 
clared to  be  in  full  force,  <  until  the  said  debts  and  provisions  are 

*  paid/ 

Dr  Boyd  died  a  few  days  after'  executing  the  above  trust-deed* 
viz.  upon  17  June  1794.  Infeftment  was  taken  upon  this  trust- 
deed,  on  12  July  1794.  The  instrument  of  sasine  bore :  *  Compear* 

*  ed  also  personally,  Robert  M^Calla,  weaver  at  Mertonhall,  as 

<  procurator  and  attorney  for  Joanna  Maitland,  relict  of  the  decea- 
'  sed  Rev.  Dr  William  Boyd  of  Mertonhall,  late  minister  of  Pen- 
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<  moghaine,  and  Edward,  William,  and  James  Boyd,  his  younger  21  Jan.  isaa 

*  SODS,  whose  power  of  attorney  was  suflBciently  known  to  me,  no-    ^'^y^'' 

*  tary-pnblic, — having  and  holding  in  his  hands  a  trust-disposition,  ^     ^'  ^^^' 

*  dated  14  June  last,  made  and  granted  by  the  said  Dr  William 
^  Boyd  to  and  in  favour  of  the  said  Joanna  Maitland,  and  Edward, 
( William  and  James  Boyd,  his  younger  sons,  proceeding  upon  the 

*  narrative,'  &e.  The  instrument  then  narrates  Dr  Boyd's  trust- 
deed,  with  the  dispositive  clause ;  and  after  quoting  verbatim  the 
precept  of  sasine,  it  proceeds,  <  After  reading  and  publishing  of 

*  which  trost^disposition  and  precept  of  sasine  above  insert,  therein 
^  contained,  the  said  James  Paterson,  bailie  foresaid,  by  virtue  there* 
'  0^  and  of  the  office  of  bailiary  thereby  committed  to  him,  gave 

*  and  delivered  to  the  said  Joanna  Maitland,  Edward,  William,  and 
^  James  Boyd,  in  the  order  above  mentioned,  or  either  of  them  who 

*  should  accept  of  the  said  trust,  heritable  state  and  sasine,  withac- 
'  tual,  real  and  corporal  possession  of  all  and  whole  the  said  lands 

*  and  estate,  &c. ;  but  always  with  and  under  the  provisions,  con- 

*  ditions,  declarations  and  reservations  before  written,  after  the  form 
'  and  tenor  of  the  said  trust-disposition  and  precept  of  sasine  above 
^  insert,  therein  contained,  in  dl  points.' 

It  did  not  appear  that  there  had  been  any  actings  under  this  trust- 
deed,  nor  had  there  been  any  formal  acceptance  of  the  trust. 

John  Boyd,  the  eldest  son,  survived  his  father,  but  died  soon  af- 
ter without  issue,  and  without  having  made  up  titles  to  the  estate. 
Under  the  destination  of  the  disposition  of  1787,  the  succession 
then  opened  to  Edward,  the  second  son,  who  made  up  titles  to  the 
estate  by  service  to  his  father,  passing  over  his  elder  brpth.er..  Upon 
this  service,  as  carrying  withi  it  right  to  the  procuratory  of  resigna- 
tion, he  ezpede  a  crown  charter,  upon  which  he  was  inf(^  Upon 
this  title  he  continued  to  possess  the  estate  till  1826*  On  the  9th 
of  August  of  that  year  he  was  sequestrated,  and  Mr  Paul  was  elect- 
ed and  c^nfinned  as  trustee,  aiid  the  property  and  rights  of  the 
bankrupt  were  adjudged  in  the  usual  manner  to  him. 

Conceiving  that  the  titles  to  the  estate  of  Culbrattan  had  been 
erroiieously  made  up  by  Mr  Edward  Boyd,  in  so  far  as  they  pro- 
ceeded upon  a  service  as  heir  of  provision  to  his  father,-  in  place  of 
his  immediate  elder  brother,  the  institute,  Mr  Paul  proceeded  to 
complete  a  new  title  to  the  property  in  his  own  person.  For  this  pur- 
pose he  charged  Edward  Bc^d  to  enterheir  in-spedal  to  his  lather : 
he  then  obtained  a  decree  of  adjudicatiort,  specially  adjudging  the 
lands  of  Cnlbrattan,  as  in  hereditate  jaeente  of  Dr  Boyd,  and  upon 
this  decree  of  adjudication  he  obtained  a  crown  charter^  and  was  in- 
fefi.     He  then  sold  the  lands  of  Culbrattan,  and  the  present  pro- 
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21  Jan.  1633.  cess  of  maltiplepoinding  was  brought,  for  the  purpose  of  ^tributing 
^"^*V"^    the  price. 

Paul  V,  Boyd,  j^^  ^j^ j^  p^^^ggg  j^^  p^^^  ^  trustee  for  Mr  Boyd's  creditors,  claim- 
ed the  whole  price,  in  virtue  of  the  adjudication  in  his  favour  as 
trustee,  and  the  titles  to  the  estate  which  he  had  completed  in  his 
person,  A  claim  was  also  lodged  for  Maitland  Wilson  Boyd,  only 
child  of  William  Boyd,  Dr  Boyd's  third  son,  claiming,  as  heir  of 
provision  to  his  father  and  his  uncle  James,  one-half  of  the  sum  of 
L.1500  provided  by  Dr  Boyd's  disposition  to  his  younger  children. 
He  fiEirther  claimed  a  preference  for  this  sum,  the  provision  having 
been  made  a  real  burden  on  the  estate,  in  consequence  of  the  infeft- 
ment  which  had  been  taken  on  Dr  Boyd's  trust-deed. 

Mr  Paul  objected  to  this  preference,  in  respect  the  infeftment 
upon  the  trust-deed  was  invalid. 
The  Lord  Ordinary  ordered  cases. 

Trustee's  Pleaded  for  Mr  Paul  the  trustee — 

Pleas.  I.  The  provision  by  Dr  Boyd  of  L.1500  in  favour  of  his  younger 

children  was  not  constituted  a  real  burden,  nor  is  heritably  secured 
upon  the  property,  in  respect  the  infeftment  in  favour  of  Dr  Boyd's 
trustees  was  invalid  and  inept  The  great  principle  of  our  feudal 
rights  is  certainty  and  publicity.  The  instrument  of  sasine  must 
make  known  the  exact  situation  of  the  title,  and  particularly  who 
the  person  is  that  is  feudal  proprietor  under  the  infeftment.  The 
instrument  of  sasine  must  be  perfect  and  complete  in  itself,  must 
record  the  whole  ceremony  of  saisine,  and  specify  distinctly  the  per- 
son to  whom  sasine-  is  given ;  Stair,  ii.  3,  16 ;  Bosses  Lectures^  ii. 
197 ;  Hailei  ReportSyG95. 

The  instrument  of  sasine  upon  Dr  Boyd's  trust-deed  does  not 
possess  these  essential  requisites.  The  dispositive  clause  and  pre- 
cept of  sasine  in  the  trust-deed  are  indefinite  in  themselves,  and 
the  persons  or  person  who  should  be  trustee  depended  upon  various 
uncertain  events  or  contingencies.  Mrs  Boyd  and  Edward  Boyd, 
if  both  living  and  accepting,  were  to  be  joint  trustees ;  upon  Mrs 
Boyd's  death,  Edward  Boyd  became  sole  trustee ;  failing  Mrs  Boyd 
and  Edward  Boyd,  by  death  or  non-acceptance,  then  William  Boyd 
became  sole  trustee ;  and  fdling  him,  then  the  trust  devolved  upon 
James  Boyd;  so  that  there  were  various  contingencies  upon  which 
it  depended  who  should  actually  be  trustee. 

Even  if  the  indefinite  terms  of  the  trust-deed  had  prevented  a 
valid  infeftment  being  taken  upon  it,  that  would  not  have  altered 
the  present  question ;  but  that  was  not  the  case.  It  was  possible  to 
take  a  valid  infeftment ;  but  tlie  indefinite  terms  of  the  trust-deed 

_  just  rendered  it  more  necessary  to  point  out  distinctly,  in  the  instni- 
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ment  of  sadne,  wbat  trustees  or  trustee  had  really  been  infeft.     It  21  Jan.  1833. 
k  impossible,  under  this  instrument  of  sasine,  to  say  which  of  the     ^^"^V^ 
trustees  are  infeft,  and  therefore  the  instrument  is  insufficient,  with    ^"  ^'    ^^  ' 
reference  to  the  very  purpose  for  which  instruments  of  sasine  have  Trustee's 
been  invented,  in  so  for  as  it  does  not  declare  who  was  intended  to     ^^' 
be  made  by  it  the  feudal  proprietor. 

But  the  instrument  is  not  even  in  terminis  of  the  trust-deed. 
It  sets  forth,  that  the  attorney  acted  for  the  whole  of  the  trustees, 
and  bears  that  sasine  was  given  <  to  the  said  Joanna  Maitland,  Ed* 
'  ward,  William  and  James  Boyd,  in  the  order  above  mentioned,  or 
'  either  of  them  who  should  accept ;'  so  that  sasine  was  given  to 
the  whole  four  trustees  at  the  same  time,  which  was  manifestly  dis- 
cooform  to  the  terms  of  the  trust-deed.  Although  the  instrument 
states  that  sasine  was  given  to  all  these  persons  ^  in  the  order  above 

*  mentioned,'  it  adds,  <  or  either  of  them  which  should  accept  of  the 

*  said  trust;'  which  shews  that  sasine  was  not  given  to  any  of  them 
in  particular,  and  it  proves  that  none  of  the  trustees  had  then  ac- 
cepted ;  therefore  no  infeftment  was  really  given,  for  the  acceptance 
is  referred  to  as  a  future  event.  There  was  not,  from  the  terms  of 
the  instrument,  any  accepting  trustee  at  the  time  to  whom  infeft- 
ment could  be  given ;  and  no  person,  on  searching  the  records,  could 
find  out  from  tJiis  instrument  who  was  feudal  proprietor  of  the  lands. 

The  trust-deed  was  in  fact  never  acted  upon.  Edward  Boyd  pos- 
sessed the  estate  upon  the  titles  he  had  made  up  in  his  own  per- 
son, and  none  of  the  trustees  now  appear  to  support  the  trust-deed 
and  infeftment  The  validity  of  the  infeftment  is  only  maintained 
by  a  party  pretending  to  have  a  beneficial  interest  in  the  trust 

II.  If  the  infeftment  on  the  trust-deed  is  not  good,  the  provision 
claimed  does  not  constitute  a  burden  upon  the  title  of  the  objector, 
nnder  his  statutory  adjudication  and  infeftment 

By  Dr  Boyd's  disposition  a  personal  title  was  conferred  on  his 
eldest  son  John  Boyd,  who  died  without  completing  any  title.  The 
feodal  right,  therefore,  remained  in  hereditate  of  Dr  Boyd.  The 
objector  charged  Edward  Boyd  to  enter  heir  in  special  to  his  fa- 
ther, which  had  the  same  effect  as  if  Edward  had  actually  taken 
infeftment  The  objector's  adjudication  is  against  Edward  Boyd ; 
and  by  the  charter  and  infeftment  following  th*ereon,  the  objector 
acquired  the  property  under  a  pure  and  absolute  title,  as  it  would 
hare  stood  in  the  person  of  Edward  Boyd,  if  he  had  entered  and 
infeft  himself  in  the  lands. 

The  provision,  being  a  personal  obligation  of  Dr  Boyd,  cannot 
avail  against  an  adjudger.  Even  fraud  is  not  pleadable  against  an 
adjudger;  Mitchell  v.  Ferguson,  13  Feb.  1781,  Mar.    10,296; 
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21  Jan.  1633.  Smith,  ISDec.  1795,  BeU^  I  288;  Wylie  v.  Duncan,  8  Dec.  1809) 

^>i*V*^  Mor.  10,269. 
Paul  V,  Boyd.  n^fQ  (he  provision  claimed  was  never  any  thing  more  than  a  per- 
Trustee*8  sonal  debt  against  Dr  Boyd.  It  was  never  made  real  against  Ed- 
ward Boyd,  and  remains  still  a  pure  personal  claim.  Even  if  a 
title  had  been  completed  upon  Dr  Boyd's  disposition  of  1787,  still 
the  provision  would  not  have  become  real  upon  the  lands,  asi  by  that 
deed,  the  provision  is  only  declared  a  burden  upon  the  disponee,  and 
not  upon  the  property  disponed. 


Pleas. 


Claimant's 
Pleas. 


Pleaded  for  the  claimant — 

The  instrument  of  sasine  is  correct  and  valid.  There  is  sufficient 
prima  £acie  evidence  in  that  instrument  that  the  procurator  was  aa- 
thorised  to  receive  infeftment  for  all  the  parties.  Whether  it  was 
a  sufficient  infeftment  in  favour  of  William  and  James  Boyd,  the 
substitute  trustees,  is  a  different  question.  It  was,  at  all  events, 
sufficient  for  Mrs  Boyd  and  Edward  Boyd,  who  were  the  institute 
trustees.  The  meaning  of  the  instrument  is  plain.  It  was  first  in 
favour  of  Mrs  Boyd  and  Edward  Boyd,  who  were  the  institute 
trustees,  and  whose  right  to  receive  immediate  sasine  was  pure  and 
unconditional.  The  infeftment  in  favour  of  the  other  two,  who  were 
substitute,  was  declared  to  be  merely  in  the  order  set  down  in  the 
trust-deed,  and  under  the  provision  that  each  of  them  should  accept, 
upon  the  office  of  trustee  devolving  upon  them  respectively.  But 
the  only  question  at  present  is,  whether  it  was  effectual  in  favour  of 
the  two  institute  trustees.  It  is  unnecessary  to  inquire  whether  it 
was  valid  as  to  the  others,  because  both  Mrs  Boyd  and  Edward 
Boyd  were  alive  and  accepted  at  the  time,  and  the  trust  never  open- 
ed to  any  of  the  others. 

The  sasine  in  favour  of  the  institutes  is  valid ;  for  although  sasine 
was  at  the  same  time  g^ven  to  the  substitutes,  yet  tliat  is  guarded 
by  a  special  declaration,  that  it  was  only  in  the  order  mentioned  in 
the  trust-deed.  But  even  without  such  declaration,  a  sasine  both 
to  institute  and  substitute  is  quite  valid  and  effectual  in  favour  of 
the  institute.  There  are  various  examples  of  this  in  destinations  to 
parents  in  conjunct  fee  and  liferent,  and  to  their  children  or  heirs 
in  fee,  where  it  has  been  found,  that  sasine  given  to  the  institutes 
was  not  affected  and  restricted  by  sasine  given  at  the  same  time  to 
the  substitutes;  Begg  v.  Nicolson,  14  Jan.  16613,  M.  4251 ;  Laird 
of  Lamington  v.  Moor,  23  July  1675,  M.  4252;  Thomson  r. 
Lawsons,  4  Feb.  1681$  M.  4258;  Kerr  v.  Howieson,  11  Feb. 
1708,  M.  14,357;  Gordon  v.  Gordon,  20  Feb.  1742,  JBfcA.  No.  10. 
V.  Service  and  Confirmation ;  Cuming  v.  Lord  Advocate,  10  Feb. 
1756,  M.  4268;  Douglas  v.  Ainslie,  7  July  1761,  ilf.  4269;  Shanks 
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9.  Kirk-flession  of  Ceres,  27  Jan.  1797,  AT.  4295.    Therefore  the  21  Jan.  1833. 
anne  in  fiarour  of  Mrs  Boyd  and  Edward  Boyd  was  in  no  respect    ^^^V^ 
inndidated  by  the  subsidiary  sasine  to  the  substitutes,  whether  Uiat    *!L!L»  ^  * 
robndiary  sasine  could  be  of  any  e£fect  whatever  in  favour  of  Wil-  Claimant's 
Ham  and  James,  or  render  it  unnecessary  for  them  again  to  take     ^^ 
infeftment  upon  the  trust  devolving  upon  them. 

Neither  is  the  instrument  invalidated  by  the  statement,  that 
sanne  was  given  to  all  the  different  parties  therein  enumerated,  or 
either  of  them  who  should  accept  the  trust  This  expression  is 
plainly  only  applicable  to  the  substitutes.  The  institutes  had  at 
that  time  the  power  of  accepting;  and  the  appearance  of  their  pro- 
corntor  is  complete  prima  facie  legal  evidence,  not  only  of  the  ac^ 
ceptance  of  such  of  the  disponees  as  had  then  the  power  of  accept- 
ing of  ^e  trust-conveyance,  but  likewise  of  their  authority  to  obtain 
asine  for  them ;  Ersk.  ii.  3,  33.  It  had  in  law  the  same  effect  as 
if  the  institates  themselves  had  personally  appeared,  and  received 
delivery  of  sasine  in  their  own  favour. 

IL  But  even  if  the  sasine  on  the  trust-deed  had  been  inept,  or 
had  never  been  expede,  still  the  right  of  the  claimant  would  be  pre- 
ferable to  the  title  made  up  by  Mr  P^ul,  the  statutory  trustee,  and 
is  a  burden  upon  that  title  in  virtue  of  the  conveyances  granted  by 
Dr  Boyd  by  deeds  inter  vivos,  for  constituting  and  securing  that 
rig^t  Dr  Boyd,  the  absolute  proprietor  of  the  property,  conveyed 
itonder  the  burden  of  this  provision.  Besides  granting  this  personal 
right  to  the  provision,  he  again  granted  a  conveyance  of  the  lands 
in  trust,  for  the  express  purpose  of  creating  a  real  security  for  pay- 
ment of  this  ftnd  other  provisions.  Each  of  these  deeds  contained 
a  procuratory  of  resignation  and  precept  of  sasine,  so  that  he  had 
done  all  that  he  could  do  to  secure  payment  of  this  provision ;  and 
the  trustees  could  at  any  time  be  iufeft,  by  executing  the  procura- 
tory or  precept  in  the  trust-deed,  the  trustees  being  not  merely  cre- 
ditors, but  disponees  furnished  with  the  means  of  completing  their 
real  rights.  In  this  way  the  hereditas  jacens  of  Dr  Boyd  was  bur- 
dened with  these  inchoate  conveyances;  and  as  he  left  no  debts,  it 
fell  to  be  taken  up  gratuitously,  so  iar  as  he  was  concei^ned,  and 
eonsequently  qualified  with  all  the  deeds  he  had  himself  granted  re- 
garding it 

If  the  objector  had  been  a  creditor,  or  a  tnistee  for  creditors  of 
Dr  Boyd,  he  might  have  attached  the  estate  without  regard  to  per- 
sonal deeds  granted  to  third  parties.  But  he  was  neither  a  creditor, 
nor  a  trustee  for  creditors  of  Dr  Boyd :  he  merely  represented  cre- 
ditors of  Edward  Boyd,  and  in  that  character  he.  took  up  the  here- 
ditas jacens  of  Dr  Boyd.  But  as  Dr  Boyd  himself  had  burdened 
his  hereditas  with  this  provision,  it  was  impossible  for  any  party 
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2]  Jan.  1833.  who  bad  no  claim  whatever  against  Dr  Boyd,  either  as  a  creditor 
^^^V^^  or  disponee,  to  carry  off  gratuitously  his  hereditas  jacens,  without 
au  V.  Boyd,  giying  effect  to  the  deeds  with  which  he  had  burdened  it 

Claimant's  The  Lord  Ordinary  pronounced  the  following  interiocutor  and 

note :  <  Finds,  that  the  sasine  in  favour  of  Dr  Boyd's  trustees  is 
valid  and  effectual,  and  that  the  provbion  claimed  by  Maitland 
Wilson  Boyd  is  thereby  constituted  a  real  burden  on  the  lands  in 
question ;  therefore  sustains  the  said  claim  as  preferable  over  the 
lands  of  Culbrattan,  and  decerns.' 

Note, — <  The  sasine  on  Dr  Boyd's  trust-disposition,  though  in* 
accurately  expressed,  does  not  appear  to  contain  any  fatal  error. 
Possession  of  a  disposition  containing  a  precept  of  sasine  is  a  suf- 
ficient warrant  to  Uie  attorney  of  the  disponee  to  demand  infeft- 
ment,  and  creates  a  presnmpdo  juris  that  the  disponee  accepts  of  the 
disposition,  and  authorises  sasine  to  be  given  to  him  in  terms  of  it, 
and  under  its  conditions.  This  presumption  may  be  redargued  by 
evidence  on  the  part  of  the  disponee,  but  no  such  attempt  is  made 
herck  It  is  to  be  presumed,  therefore,  that  the  trust-disponees, 
Joanna  Maitland,  and  Edward,  William  and  John  Boyd,  auUiorised 
infeftment  to  be  given  to  them  in  terms  of  the  trus^deed,  which 
infers  the  acceptance  of  the  trust.  Accordingly,  it  is  given  to 
them  in  the  order  <  above  mentioned ;'  that  is,  the  order  expressed 
in  the  trust-disposition,  by  which  Joanna  Maitland  and  Edward 
Boyd  are  named  in  the  first  place,  and  jointly,  as  institutes.  That 
infeftment,  therefore,  seems  unobjectionable.  Whether  the  at- 
tempted infeftment  in  favour  of  William  and  John,  who,  in  one 
event,  were  substitutes,  and  in  another  conditional  institutes,  could 
be  supported,  is  a  question  not  raised  in  the  circumstances  of  the 
case.  It  was  inaccurate  in  the  notary  to  add  the  words,  ^  or  to 
^*  such  of  them  as  should  accept,'  because  he  had  already  presump- 
tive evidence,  on  which  he  was  entitled,  and  bound  to  proceed, 
that  the  institutes  at  least  had  accepted.  But  that  clause  is  sur- 
plusage only.  It  would  have  been  more  correct  if  he  had  given 
infeftment  to  Joanna  Maitland  and  Edward  Boyd  jointly ;  but  he 
gives  it  in  the  order  of  the  disposition ;  and  as  these  two  trustees 
are  named  jointly  as  first  in  that  ord^r,  the  omission  does  not  seem 
material.' 


Judgment. 

Opinion  of 
Court. 


Mr  Paul  reclaimed^  but  the  Court  unanimously  adhered. 

Lord  Bdlgray. — I  have  no  difficulty  in  this  case.  What  might 
have  been  the  effect  if  Mrs  Maitland  and  Edward  Boyd  had  not 
accepted  is  a  different  question,  and  is  not  here.  The  dispositive 
clause  is  expressly  in  favour  of  these  two  in  the  first  place;  fiuliog 
them,  no  doubt,  a  substitution  is  very  properly  made  in  favour  of 
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othen.    Bat  wbo  were  in  possession  of  the  deed  after  Dr  Boyd's  21  Jan.  i83S. 
death  ?  It  was  Joanna  M aitland  and  Edward  Boyd ;  and  with  that    ^*^v^^ 
disposition  and  precept  of  sasine  in  their  possession,  they  desire  their  ^*"^  ^'  ^^^* 
attoroey  to  take  infeftment  for  them.     This  is  sufficient  evidence  of  Opinion  of 
their  acceptance  of  the  trust ;  it  is  complete  evidence  in  law.     Was  ^°^^^' 
it  erer  heard  of,  that  where  a  trust  required  infeftment,  a  letter  or 
some  other  document  was  required  from  the  trustee,  shewing  that 
he  accepted,  before  infeftment  could  be  given.     The  possession  of 
the  deed,  and  taking  infeftment,  is  the  best  evidence  of  the  accept- 
ance of  the  trust.     How  far  the  infeftment,  thus  taken  to  these  two, 
would  afterwards  be  effectual  as  to  the  substitute  trustees,  is  a  diffe- 
rent question.    I  have  no  doubt  the  infeftment  was  valid  and  effec- 
tual as  to  the  two  first 

Lord  Craigie. — I  concur  entirely  in  the  opinion  now  delivered. 

Lord  PresidenL—I  am  of  the  same  opinion.  If  it  had  happened 
that  Mrs  Maitland  and  Edward  Boyd  had  not  been  alive  at  the 
time  the  infeftment  was  taken,  then  there  might  be  something  in 
the  objection  now  taken.  But  these  individuals  were  alive  and  ac- 
cepted; and  therefore,  whether  the  infeftment  was  good  as  to  Wil- 
liam and  James,  I  am  quite  clear  it  was  good  as  to  Mrs  Maitland 
and  Edward  Boyd. 

Lord  GiUies  concurred. 

Lord  Corehouae,  Ordinary.         For  Mr  Paul,  DeanqfFac,  (Hop^tJ  Jameson,  G,  BdL 
Steuart  ^  Sprot,  W.  &  Agents.  For  Mr  Boyd,  Skene,  Marshall*        Andrew 

Qawn,  W.  S.  Agent.        D,  Clerk. 

T. 


SECOND  DIVISION. 
No.  XLIV.  22  Jaiimry  1833. 

MARGARET  OLIVER  ROBERTON 

apainst 
JOHN  ROBERTON  and  Others. 

Proof. — Condition. — A  trusUsettlemera  harnng  provided,  that  it 
should  terminate  in  favour  of  the  husband  of  the  trustef^s  daughter , 
^  if  she  shall  happen,  whilst  both  she  and  her  husband  are  in  life,  to 
^  have  two  children  living  at  any  time^— found  that  this  condition 
was  not  purified,  in  respect  one  of  the  chiUkfffh  though  alleged  to 
have  been  bom  alive,  was  not  heard  to  cry. 
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22  Jan.  1833.  The  deceased  William  Blaikie,  minister  of  Yethokn,  executed  a 

^^t'^^    trust-dispoaition  and  settlement ;  and  his  only  daughter  having  been 

Roberton  and  afterwards  married  to  John  Roberton^  he,  with  reference  specially 

Others.  to  this  event,  added  a  codicil,  containing  the  following  provision: 

<  If  my  daughter  and  the  said  John  Roberton,  her  husband,  dudl 

<  happen,  whilst  both  are  in  life,  to  have  two  children  living  at  any 

*  time,  then  the  trust  is  to  terminate  in  fiivour  of  the  said  John 

*  Roberton,  her  husband,  in  the  following  manner,  viz.  L.300  steN 

<  ling  to  be  given  to  the  missions  patronised  by  the  General  As* 
( sembly  of  the  Church  of  Scotland ;  my  widow,  if  in  life,  to  have 

<  security  for  her  annuity ;  my  daughter  to  have  her  L.20  sterling, 
^  without  control  of  her  husband ;  and  the  rest  to  be  given  to  tlie 

<  said  John  Roberton,  to  be  disponed  by  him  to  the  best  advantage 

<  for  his  £unily ;  and  if  my  daughter  be  a  widow,  the  first  time  she 

*  has  two  children  in  life,  the  trust  is,  in  the  same  manner,  and  with 

*  the  same  burdens,  to  terminate  in  her  favour.' 

The  testator  died  in  December  1828,  having  been  survived  by 
his  daughter,  Mrs  Roberton,  and  her  husband.  In  August  1829, 
Mrs  Roberton  was  delivered  of  a  fenmle  child.  On  the  16th  of 
August,  towards  the  end  of  the  seventh  month  of  her  pregnancy, 
she  was  delivered  of  a  male  child,  which,  according  to  the  averment 
of  Mr  Roberton,  was  bom  alive,  and  continued  to  live  during  the 
space  of  three  quarters  of  an  hour;  having  been  perceived  to 
breathe  repeatedly,  and  its  heart  most  distinctly  felt  to  beat,  althongh 
it  was  admitted  that  the  child  never  was  heard  to  cry. 

The  trustees  having  brought  a  multiplepoinding,  Mr  Roberton, 
his  daughter,  and  the  Moderator  of  the  General  Assembly,  appeared 
as  claimants. 

The  Lord  Ordinary  <  finds,  that  the  allegation  of  the  claimant 
John  Roberton,  that  his  wife,  near  the  end  of  the  seventh  month 
of  her  pregnancy,  was  delivered  of  a  male  child,  which  was  born 
alive,  and  continued  to  live  during  three  quarters  of  an  hour,  and 
that  the  child  was  perceived  to  breathe  repeatedly,  and  its  heart 
was  felt  to  beat,  it  being  admitted  that  it  was  not  heard  to  cry,  is 
not  sufficient  to  support  the  claim  made  under  the  deed  of  settle- 
ment of  the  late  Reverend  William  Blaikie,  by  the  said  claimant, 
looking  to  the  provisions  of  the  said  settlement ;  therefore  prefers 
the  said  Margaret  Oliver  Roberton  to  the  fund  in  medio,  in  terms 
of  her  claim,  repels  the  claim  of  the  other  clainmnts,  appoints  the 
expenses  on  both  sides  to  be  paid  out  of  the  trust-fund,  and  de- 
cerns ad  interim,'  &c. 


Robertoirs 
Pleas. 


Roberton  reclaimed  and  pleaded — The  rescript  of  the  Emperor 
Constantine,  (L.  1.  C.  de  bon.  maternis,)  from  which,  according  to 
Craig,  (IL  22.  40.)  and  Stair,  (II.  6. 19,)  the  courtesy  is  borrowed, 
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kas  no  allurion  to  the  crying  of  the  child  on  whose  existence  the  92  Jan.  1833. 

oorretponding  right  is  dependent,  or  indeed  to  any  other-  circum-    ^^«^v^*^ 

itance,  as  the  evidence  of  life.    It  is  trae,  that,  in  the  particular  ^^^  ^;^ 

ctte,  where  the  effect  of  a  posthamous  birth  would  be  to  annul  a  others. 

testtintnt,  die  older  Roman  lawyers  were  divided  in  opinion  as  to 

the  necessity  of  the  child  being  heard  to  cry ;  but,  even  in  that  un- 

fikTOorable  case,  Justinian  determined  the  question  in  the  negative* 

Yet  the  Reg^iam  Majestatem  lays  doWh  that  the  courtesy  will  not 

take  effect  unless  the  ohild  be  heard  to  cry,  and  this  too  within  the 

ibor  walls  of  a  house.     A  similar  rule  is  to  be  found  in  Glanville ; 

but  the  law  of  England  has  long  rejected  such  arbitrary  restriction 

of  the  evidence  of  life,  and  treats  it  as  an  ordinary  jury  question* 

In  these  circumstances,  even  in  the  case  of  the  courtesy,  there  is 

ground  to  doubt  whether  the  doctrine  of  the  older  lawyers  on  this 

point  would  be  supported  in  the  present  day ;  Ersk.  i.  6,  40. 

Bat  the  question  here  has  nothing  to  do  with  the  case  of  the  cour- 
tesy or  terce ;  and  there  is  no  reason  for  extending,  by  analogy,  the 
anomed  rule  of  evidence  to  this  case,  to  the  effect  of  excluding  an  of* 
fer  to  prove  that  the  child  was  bom  alive,  by  facts  which  persons  of 
ddU  would  consider  as  affording  more  direct  and  decisive  evidence 
than  even  the  crying  of  the  child.  Thus  medical  men  would  hold 
the  breathing  of  the  child  to  be  the  proper  and  distinctive  proof  of 
life^  and  its  crying  as  evidence  only  of  respiration.  Suppose  a  charge 
of  in&nticide,  would  respiration  not  be'  held  to  be  conclusive  evi- 
dence of  life?  And  if  itwould  in  a  criminal  court,  what  reason  is  there 
for  ad<^ting  a  different  rule  of  evidence  in  a  civil  question,  or  ex- 
tending an  arbitrary  rule,  hitherto  confined  to  provisions  of  the  law 
resulting  from  marriage,  to  questions  of  a  totally  different  character  ? 

Answered — The  respondent  is  not  bound  to  maintain  that  the  Miss  Rober- 
crying  of  the  child  is  the  only  true  criterion  of  life.     The  plain  **'"''  ^'***- 
reason  of  the  rule  in  the  law  of  Scotland  is,  the  uncertainty  in  re- 
gard to  the  nature  and  character  of  the  testimony  that,  in  general, 
would  be  tendered  to  prove  life,  skilful  persons  commonly  not  being 
present  on  the  occasions  alluded  to.     <  The  law  (says  Lord  Stair) 

*  hath  well  fixed  the  maturity  of  the  children  by  llieir  crying  or 
^  weeping,  and  hath  not  left  it  to  the  conjecture  of  witnesses, 
'  whether  the  child  was  ripe  or  not,  both  as  to  the  courtesy,  terce, 

*  and  dissolution  of  the  marriage  within  the  year;'  ii.  6,  19.  It  is 
said  that  it  is  the  existence  of  a  living  child  that  itself  Creates  the 
right  in  the  cases  of  courtesy  and  terce.  But  the  case  of  Dobie  r. 
Richardson,  15  July  1765,  Jkf.  6183,  confirmed  the  authority  of 
Lord  Stair,  that  being  a  question  as  to  the  divesting  of  the  hus- 
band of  his  jus  mariti,  (which  marriage  confers,)  in  consequence  of 
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22  Jan.  183a  the  dissolution  of  the  marriage  within  the  year,  without  the  existence 
of  a  child  heard  to  cry,  though  other  symptoms  of  life  were  exhibit- 
ed«  The  reason  of  the  rule  is  applicable  to  all  cases ;  and  it  would 
be  a  strange  result,  if,  in  the  same  case,  it  might  be  held  that  a  le- 
gacy vested  by  the  birth  of  a  child,  which,  however,  would  not  af- 
ford a  right  of  courtesy. 


Roberton  v. 
Roberton  and 
Others. 


Miss  Rober- 
ton's  Pleas. 


Opinion  of 
Court. 


Upon  the  case  being  resumed,  after  having  been  delayed  for 
farther  deliberation,  Loj'd  Meadowbank  said — It  appears  to  me  of 
more  than  ordinary  impor4ance,  to  attend  here  to  the  precise  words 
of  the  deed  on  which  this  question  depends.  By  those  it  is  provided, 
that  <  if  my  daughter  and  the  said  John  Roberton,  her  husband,  shall 

<  happen,  whilst  both  are  in  life,  to  have  two  children  Kvinff  at  any 

<  time,  then  the  trust  is  to  terminate  in  favour  of  the  said  John 

<  Roberton,'  &c.  It  does  not  contain  any  known  legal  or  tech- 
nical terms,  such  as  the  words  ^  bom  alive,'  or  the  like,  from  which 
it  might  have  been  inferred  that  the  grantor  had  in  contemplation 
those  rules  or  tests  established  by  law  for  regulating  questions  of 
succession  in  matters  relative  to  rights  of  courtesy,  terce,  or  jus  ma- 
ritL  The  terms  used  are,  ^  two  children  living  at  any  time ;'  and 
it  therefore  appears  to  me,  that  it  is  incumbent  upon  your  Lord- 
ships to  ascertiun  merely  the  physical  fact,  whether  two  children 
were  at  one  time  actually  living,  not  by  recurring  to  such  evidence 
as  must  have  been  obtained  in  a  question  relating  to  the  courtesy 
or  the  like,  of  a  child  having  been  born  alive,  but  by  obtaining  the 
best  proof  that  science  can  afford,  that  the  child  came  into  actual 
existence, — a  living  being,  having  breathed  the  breath  of  life, — ^in 
which  case  the  object  contemplated  by  the  grantor  would  have  been 
accomplished. 

In  delivering  this  judgment,  it  is  far  from  my  wish  or  intention  to 
throw  any,  the  slightest  doubt  upon  the  rule  which  has  been  fixed  by 
inveterate  custom  in  those  other  cases  to  which  I  have  referred,  as  the 
criterion  for  ascertaining  wheUier  a  child  has  been  bom  alive.  In  those 
cases,  the  rule  has  become  an  axiom  of  common  law,  and  I  should  deem 
it  most  mischievous,  and  beyond  your  Lordships'  competency,  to 
shake  or  in  terfere  with  it.  If  it  be  a  rule  that  is  ill  founded,  and  in  those 
cases  inapplicable  to  the  present  state  of  knowledge,  it  is  for  the  legis- 
lature, and  not  for  us  to  alter  it.  But  the  present  seems  to  be  a  case  of 
a  different  description  from  any  of  those  to  which  that  rule  has  hither- 
to been  applied ;  and  the  question  is,  whether,  if  we  are  satisfied  that 
the  feet  of  there  having  been  a  living  child  may  be  proved  by  other, 
and  by  equally  satisfactory  evidence,  it  is  not  competent  for  us  to  have 
recourse  to  such  evidence,  instead  of  resting  on  the  old  test  required 
by  the  rule  of  law  in  other  casesi  which  may  be  fallacious,  and  cannot 
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afford  conclusive  proof  of  the  child  not  having  come  into  the  world  22  Jan.  1833. 
alive  ?  Now,  it  does  not  appear  to  me  that  there  is  any  principle  upon    ^**v^^ 
which  we  can  be  precladed  from  doing  so.    To  recognise  any  such  J^J^jJ^n  and 
priDcipIe  would  be  little  else  than  establishing,  that  because,  in  a  Others, 
certain  class  of  cases  determined  in  the  earlier  periods  of  the  law,  (v,|j[j^J^f 
rales  had  been  adopted  and  applied  suitable  to  the  time,  and  the  Court, 
imperfect  knowledge  of  V>ur  ancestors  when  they  were  formed  and 
adopted,  new  and  more  extended  views,  arising  frdm  the  extension 
of  knowledge  and  science,  could  not  be  applied  to  other  and  analo- 
gous cases,  which  originally  were  not  in  the  contemplation  of  those 
by  whom  those  regulations  were  introduced.   Such  doctrines  would 
operate  as  a  bar  to  every  improvement  in  legal  science,  and  I  do 
not  think  that  there  is  any  case  that  can  better  than  the  present 
illustrate  the  evil  which  would  arise  from  our  being  trammelled  by 
any  such  principle.     In  earlier  times,  and  in  the  absence  of  anato*- 
fflical  skill,  it  was  most  natural,  that  what  appeared  to  be  the  strong- 
est proof  of  a  child  being  born  alive, — namely,  its  being  heard  to 
cry, — should  have  been  adopted  as  the  test  of  life  required  by  courts 
of  law  to  be  established.     And  the  very  condition  of  the  witnesses 
by  whom  the  facts  were  to  be  established,  naturally  enough  led  to 
die  adoption  of  such  a  criterion  of  judgment,  as  one  in  which  they 
(ignorant  and  illiterate  persons)  could  not  be  mistaken;   but,  as 
there  can  be  no  question,  that,  as  it  has  now  been  demonstrated 
beyond  all  doubt,  that  as  soon  as  respiration  takes  place,  an  entire 
change  is  operated  upon  the  human  constitution,  a  better  and  a 
joster  means  of  ascertaining  the  fact  of  life  has  been  obtained,  and 
to  which,  therefore,  courts  of  law  ought  to  have  recourse,  except  in 
those  cases  to  which  the  old  test,  and  no  other,  has,  by  inveterate 
usage  and  a  course  of  decisions,  been  invariably  applied. 

I  have  no  intention  of  troubling  your  Lordships  with  going  over 
the  discoveries  in  anatomical  science,  (a  subject  with  which  I  must 
necessarily  be  so  imperfectly  acquainted,)  by  which  this  change  is 
demonstratively  ascertained  in  all  cases  to  take  place ;  but  it  may  be 
mentioned  generally,  as  now  a  fixed  and  established  axiom,  that  the 
appearance  of  the  blood  in  the  foetus,  (by  which,  I  mean,  a  child 
who  has  not  breathed  the  breath  of  life  after  birth,)  and  that  in  the 
dhM  which  has  been  bom  alive,  is  essentially  and  entirely  different. 
I.  In  the  former,  the  properties  of  the  blood  in  the  vena  cava  and 
aorta  are  altogether  similar ;  but,  after  respiration,  the  blood  in  the 
latter  is  separated  into  the  venous  and  arterial,  the  apparent  quali- 
ties of  which  are  altogether  different.  2.  In  the  foetus  and  the  li- 
ning child,  even  the  chemical  properties  of  the  blood  become,  upon 
the  instant,  clearly  distinguishable.  Wherever  the  lungs  have  been 
put  in  action,  phosphoric  salts  and  fibrous  matter  are  to  be  found  in 
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28  Jan.  1633.  the  blood ;  while,  in  the  blood  of  the  child  that  has  not  been  brought 

^^^V^^    into  the  world  alive,  neither  are  to  be  found.    3.  In  the  foetus  the 

Rob«non  and  pulmonary  vessels  are  quite  oolhipsed ;  but  from  the  first  moment 

Others.  that  a  breath  has  been  drawn,  their  whole  character  is  changed,  the 

Opinion  of      blood  passing  through  them  for  the  purposes  of  ozigenation.    4.  In- 

Court.  deed,  the  whole  vascular  system  undergoes  an  immediate  alteration 

upon  the  infimt  performing  the  act  of  respiration.    In  the  foetus  the 

ductus  venosus  fi^m  the  umbilical  vein  is  pervious,  and  contaLos 

blood ;  while  in  the  living  child  it  is  immediately  emptied,  eoUapseSy 

and  becomes  a  mere  ligament    The  ductus  arteriosus  too,  which 

communicates  between  the  pulmonary  artery  and  the  aorta,  is,  upon 

respiration,  instantly  obliterated  as  such,  and  becomes  nothing  but 

a  mere  ligament. 

Being  thus  satisfied  myself  that,  besides  other8»  these  are  all  dear 
and  incontestable  proofii  of  life,  I  do  not  find  myself  entitled  to  dis- 
regard them  in  determining  what  has  been  a  living  child,  thefiut 
on  which  the  granter  of  the  deed  under  consideration  has  made  the 
destination  of  his  property  to  depend.  One  of  your  Lordships^ 
when  the  case  was  last  before  the  Court,  observed,  that  it  was  dif- 
ficult to  say  what  is  life ;  and,  morally  speaking,  it  unquestionahly 
is  so.  But  we  have  nothing  to  do  with  any  investigation  of  that 
description.  We  are  called  upon  merely  to  determine  the  existence 
of  the  physical  fiact  by  the  best  evidence  to  which  we  can  have  re- 
course ;  and  1  cannot  understand,  that  because,  physically  speak- 
ing, and  when  anatomical  science  was  in  its  infoncy,  the  fiicts  to 
which  I  have  referred,  and  others  equally  satisfactory,  were  un- 
known, we  are  now  to  be  excluded  from  availing  ourselves  of  the 
light  which  is  afibrded  by  the  discoveries  which  have  been  the  re- 
sult of  subsequent  investigation,  and  a  more  accuiate  knowledge  of 
the  subject :  and  that  in  a  new  case,  resembling,  no  doubt,  the  others 
to  which  the  law  had  applied  another  test,  but  difiering  from  them 
in  essential  particulars,  we  are  deprived  of  all  discretion,  and  oom- 
pelled  to  apply  it  as  if  it  were  identical.  I  am  therefore  for  allow- 
ing a  proof  of  the  facts  as  averred  by  the  clainumt 

Lord  Crinffktie. — I  think  there  can  be  no  stronger  proof  of  the 
&ct  of  the  birth  of  a  living  child,  than  that  it  has  been  heard  to 
cry ;  and  it  would  lead  to  strange  inconsistencies  if  this  rule  of  evi- 
dence were  not  adopted  in  all  cases. 

Zjord  Glenlee. — It  would  appear  to  me  very  extraordinary  if  the 
question  were  to  depend  not  upoawiiat  was  to  be  held-the  proper  evi- 
dence of  life,  but  upon  the  nature  of  the  deed  containing  the  provi- 
sion in  question.  With  regard  to  the  new  discoveries  in  medical 
science  alluded  to,  these  are  just  the  opinions  of  medical  men,  that  a 
child  which  breathes  is  alive ;  but  we  know  that  there  is  the  greatest 
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doubt  what  life  is.     Our  law  adapts  a  rule  of  evidence  founded  on  22  Jan.  1833. 
the  crying  of  the  child,  not  ao  much  for  the  purpose  of  detecting  life, 


as  to  tell  what  the  law  holds  life  to  consist  in«     I  think  this  is  not  to  ^^"  ^;^ 
be  held  to  have  been  a  living  child  to  the  effect  of  sustaining  this  Othen. 
deed,  any  more  tlian  if  it  were  a  contract  of  marriage.  Opinion  of 

lord  Justice'CkrL — No  rule  is  more  definitively  settled  than  the  Coun. 
role  of  evidence  in  questions  in  the  case  of  courtesy,  terce,  and,  ge- 
nerally, the  dissolution  of  marriage  within  the  year :  And,  notwith* 
standing  the  observations  of  Lord  Meadowbank,  I  think  we  must, 
upon  public  grounds,  and  the  principle  laid  down  by  Lord  Stair, 
adopt  the  same  rule  in  deciding  this  case.  I  am  not  of  opinion  that 
effect  could,  with  any  advantage,  be  given  to  the  modem  discove- 
ries alluded  to  by  his  Lordship  in  questions  of  the  present  descrip- 
tion, while  we  have  a  clear  definite  test  fixed  in  our  law  in  regard 
to  all  other  cases. 

The  Court  refused  the  note.  judgment. 

LordMtdwyih  Ordinary.        For  RobertOD,  RuAn^furd,  GnJum  BtH        Cko.  2?i». 
thafordt  Agent.  For  his  daughter,  Jameson^  HtaU/er,  Gdnon  jp  Httnter, 

W.  S.  Agents.        For  the  General  Assemblyi  B,  BtU,        John  Murray,  W.  S. 
Agent.        R,  Clerk. 

S. 
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No.  XLV.  24  January  1833. 

DONALD  BAIN 

offoingi 

THOMAS  GORDON. 

Process. — A  biU  of  sutpensum  having  been  passed  upon  caution^  but 
the  suspender  haoing  failed  to  find  caution  within  fourteen  days  from 
the  date  of  the  interlodutorf  and  a  certificate  of  no  caution  having  been 
taken  out  by  the  charger  on  theffteenth  day,  found  that  the  Court 
had  no  power  to  recal  that  certificatCy  or  remit  to  pass  the  biO^  except 
of  consent  ofpartiss^  although  one  of  the  days  within  which  caution 
was  allowed  to  be  found  was  a  holiday. 

Gordon  having  given  a  charge  upon  a  bill)  Bain  presented  a  bill 
of  suspension,  and  the  Lord  Ordinary,  on  24th  December  1832,  pass- 
ed the  bill  upon  caution,  and  this  interlocutor  was  intimated  in  the 
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Bain  v.  Gor 
don. 


24  Jan.  1833.  minute-book  on  the  26th  December.  No  bond  of  caution  having 
been  lodged  on  the  8th  of  January,  which  was  the  15th  day  from  the 
date  of  the  Lord  Ordinary's  interlocutor,  the  charger  applied  for 
and  obtained  from  the  clerk  of  the  bills  a  certificate  of  no  caution, 
and  on  the  following  day  gave  in  a  note  to  the  Lord  Ordinary  to 
get  the  bill  of  suspension  refused,  in  respect  of  no  caution.  Upon 
the  8th  of  January,  but  after  the  above  certificate  was  issued,  the 
suspender  lodged  a  bond  of  caution,  and  also  gave  in  a  note  to  the 
Lord  Ordinary,  to  instruct  the  clerk  to  the  bills  to  receive  the  bond 
of  caution,  and  to  give  out  the  passed  bill. 

The  Lord  Ordinary  officiating  on  the  bills  pronounced  the  fol- 
lowing interlocutor :  <  The  Lord  Ordinary  having  considered  this 

<  note,  together  with  a  certificate  of  no  caution  produced,  and  also 
*  a  note  for  the  suspendeir,  praying  that  the  Lord  Ordinary  would 

<  instruct  the  clerk  to  receive  the  bond,  and  give  out  the  passed 

<  bill ;  in  respect  that  fourteen  days  from  the  date  of  the  interlocn- 

<  tor  passing  the  bill  appear  to  have  elapsed  without  any  bond  being 

<  lodged,  and  the  certificate  was  given  out  on  the  fifteenth  day  with- 

<  out  such  bond  being  tendered,  finds  the  suspender's  note  in- 

<  competent ;  finds  the  complainers  liable  in  expenses,'  &c. 


SuspeDder*8 
Pleas. 


The  suspender  presented  a  reclaiming  note,  wndpleaded^l*  That 
the  fourteen  days,  within  which  it  is  competent  to  find  caution,  do 
not  run  from  the  date  of  the  interlocutor,  but  from  the  date  of  its 
appearing  in  the  minute-book.  The  interlocutor  did  not  appear  in 
the  minute-book  till  the  26th  of  December ;  and  the  bond  of  caution 
having  been  lodged  on  the  8th  of  January,  it  was  within  tlie  fourteen 
days,  before  the  expiry  of  which  it  was  not  competent  to  give  out 
a  certificate  of  no  caution.  2.  The  charger,  contrary  to  the  invari- 
able practice,  gave  no  notice  to  the  suspender  of  his  having  applied 
for  a  certificate.  3.  The  day  after  the  interlocutor  was  pronounced 
was  a  holiday,  being  Christmas,  and  therefore  ought  not  to  be  count- 
ed ;  at  all  events,  it  is  competent  for  the  Court  to  recal  the  certifi- 
cate, and  allow  the  bond  of  caution  to  be  received. 


Judgment. 

Opinion,  of 
Court. 


T7ie  Court  unanimously  refused  the  reclaiming  note. 

Lard  Balgray, — The  charger  has  been  very  sharp  here,  but  we 
have  no  power  to  give  redress.  It  was  the  suspender's  duty  to  find 
caution  in  sufficient  time.  It  is  quite  clear  that  the  days  run  from 
the  date  of  the  Lord  Ordinary's  interlocutor,  and  not  from  the  date 
of  its  appearing  in  the  minute-book. 

Lord  President — I  am  of  the  same  opinion.  It  will  not  do  U^ 
say  that  Christmas,  being  a  holiday,  is  not  to  be  counted.    Even 
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Sondays  are  included  in  the  reclaiming  days.     We  cannot  remit  2i  Jan.  1833> 
to  recai  the  certificate,  except  of  consent  of  parties.  ^         ^y'^ 

'^  *^  ij       Bain  u.  Gor- 

don* 
Itrd  Cnigiif  Ordinary.        For  Suspenden,  Thomson,       D.  CZ/ne,  S.  S.  C.  Agent. 

For  Cfaai^^r,  Wtbom.         Carphin  ^  Smith,  Agents.         B,  Clerk. 

T. 


FIRST  DIVISION. 


No.  XLVL  24  January  1833. 

ELIZABETH  BOWERS  or  WALLACE 

against 
JAMES  TAYLOR. 

Peocess. — Expenses. — Decree  lutving  been  pronounced  in  favour  of 
an  agenifor  expemeSf  uuiuding  expenset  of  the  Coventry  agents  found 
that  it  was  not  a  competent  ground  of  suspension  t/tat  the  agent  had 
not  paid  or  received  an  assignation  from  the  country  agent^for  the  ex^ 
pejues  due  to  him. 

Mb  Taylor  was  employed  by  Robert  Wilson,  writer  in  Cupar, 
to  conduct  a  process  of  proving  the  tenor,  at  the  instance  of  Sarah 
Deas,  against  the  suspender  Mrs  Wallace  \  in  which  process,  after 
considerable  litigation,  decree  of  proving  the  tenor  was  pronounced, 
with  expenses,  against  the  defender.  Taylor  lodged  his  account  of 
expenses,  which  included  the  expenses  incurred  by  Wilson,  the 
ooantry  agent.  The  account  having  been  audited,  the  defender 
objected  to  the  auditor's  report;  but  the  report  was  approved  of, 
and  decree  allowed  to  go  out  in  the  name  of  Mr  Taylor,  as  agent 
Tkis  decree  having  been  extracted,  and  a  charge  for  payment  given, 
and  a  poinding  executed,  Mrs  Wallace  presented  a  bill  of  suspen- 
sion, in  which  she  pleaded — 

I.  That  the  account  for  which  the  charge  was  given  contained  Suspender's 
an  account  due  to  Wilson,  the  country  agent ;  but  it  was  not  com-     ^^ 
peteot  for  the  charger  to  do  diligence  for  the  recovery  of  that  part 

of  the  accoant,  he  not  having  paid  the  amount  to  Wilson,  or  pro- 
duced any  receipt  or  assignation  to  that  claim. 

II.  The  fee  of  the  moveable  property  which  was  poinded  belong- 
ed to  Sarah  Deas,  the  pursuer  of  the  process  of  proving  the  tenor, 
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H  Jen.  183a  and  the  liferent  only  belonged  to  the  suspender ;  and  therefore  it 
was  not  competent  to  sell  any  part  of  the  property  for  a  debt  due  by 
the  suspender. 


Bowers  or 

Wallace  v. 
Taylor. 


Ch«rger*s 
Pleat. 


Answered  for  the  charger — 

I.  The  suspension  was  incompetent,  as  the  charge  proceeded  upon 
a  decree  in  foro.  It  was  too  late  now  to  object  to  Wilson's  account 
being  included  in  the  sum  charged  for ;  such  objection  should  have 
been  stated  before  the  auditor's  report  was  approved  of.  Some 
objections  were  in  fact  stated  at  that  time  against  the  charges  in 
Mr  Wilson's  account,  but  were  overruled  by  the  Court.  No  objec- 
tionaT  were  stated  to  decree  going  out  in  the  charger's  name.  The 
plea  of  the  suspender  must  therefore  be  held  either  as  proponed  and 
repelled,  or  competent  and  omitted,  and  in  either  case  the  present 
suspension  is  incompetent. 

II.  Both  the  fiar  and  liferenter  are  liable  to  the  charger  in  pay- 
ment of  this  account,  and  therefore  there  is  nothing  in  the  plea,  that 
the  moveables  which  have  been  poinded  are  only  liferented  by  the 
suspender.  The  fiar  Sarah  Deas  has  given  her  unqualified  consent 
to  the  sale. 


Judgment* 


Opinion  of 
Court. 


The  Courtf  altering  the  interlocutor  of  the  Lord  Ordinary,  re- 
fused the  bill,  with  expenses. 

Observed  by  the  Court. — That  where  a  party  is  found  entitled  to 
expenses,  and  decree  is  allowed  to  go  out  in  the  name  of  the  agent, 
if  this  is  not  opposed  at  the  time,  it  must  be  held  to  be  done  with 
the  consent  of  the  opposite  party,  and  it  is  not  competent  to  object 
to  it  afterwards. 

Lord  Craigi$f  Ofdinary.        For  Charger,  A.  M*NeiU,        iVtr/y,  Agent.         For  Sin- 
pender,  Ji.  BeU.         Geo,  MiU,  S.  S.  C.  Agent.         R.  Clerk. 

T. 
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SECOND  DIVISION. 

No.  XLVIL  24  January  1833. 

ROBARTS 
offaiJiH 
COURT,  Common  Agent  for  the  CaEDiTORS  of  Lewis- 

•     CUTHBERT,  &C. 

*  " 

Ankualrent, — A  party  haviny  yot  the  funds  of  his  deceased  debtor 
into  Ms  hands  for  security  of /lis  advances  and  of  a  cautiondry  obli* 
gatioitf  under  an  obliyatian  to  aceovntfor  the  bcdance^  after  payment 
rfkis  own  churns^  to  the  other  creditors  of  his  debtor^  and  hamny 
exercised  his  right  of  retaining  this  balance  in  his  own  hands  for  ma$^ 
yearsj  until  his  liability  under  the  cautionary  obligation  was  brought 
to  a  dose,  was  found  liable  to  pay  interest  on  the  balance  resting  in 
his  hands  during  this  interval,  only  attherat^  ofb  per  cent.,  without 
any  aecumulatum,  or  bringing  his  accounts,  to  a  periodical  rest. 

In  the  year  1796,  Mr  Lewis  Cuthbert  conveyed- his  estate  of  Cas- 
tlehiil  to  the  hite  Mr  Abram  Robarts,  banker  in  London,  by  a 
disposition  ex  facie  absolate,  but  which,  was  qualified  by  a  declara- 
tion of  trust  on  the  part  of  Mr  Robarts,  that  he  was  to  hold  the 
estate  only  in  security  of  his  advances,  and  against  the  consequences 
of  a  cautionary  obligation  which  he  had  come  under  in  behalf  of 
Mr  Cuthbert,  as  lessee  of  the  oflSce  of  provost-marshall  of  the  island 
of  Jamaica*  Mr  Cuthbert  died  in  1802,  at  which  period  he  was  con- 
aderably  indebted  to  Mr  Robarts  on  the  state  of  their  accounts, 
and  his  lease  of  the  office  of  provost-marshall  of  Jamaica  was  still 
current  till  1807.  Immediately  upon  his  death,  steps  were  taken 
by  his  creditors  to  do  diligence  against  his  estate,  and  some  of 
them  used  arrestments  .in  the  hands  of  Mr  Robarts.  In  this  state 
of  matters  a  meeting  of  Mr  Cuthbert's  creditors  was  held  in  August 
1806,  at  which  it  was  agreed  to  supersede  all  further  steps  of  se- 
parate diligence,  and  Mr  Robarts  was  requested  to  collect  the  funds, 
and  to  proceed  with  the  sale  of  the  remaining  parts  of  the  estate, 
(part  of  it  having  been  already  disposed  of  by  him,)  and  to  divide 
the  balance  amongst  the  creditors^  according  to  their  respective  in- 
terests, after  deduction  of  his  own  preferable  debts. 

Whikt  the  affairs  were  in  this  course  of  management,  and  during 
the  dependence  of  a  ranking  of  the  creditors  in  a  multiplepoinding 
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21  Jan.  1833.  raised  by  Mr  Robarts  respecting  the  balance  in  his  hands,  a  demand 
^•V^^    was  unexpectedly  made  against  that  gentleman,  by  the  patentee  of 
Coun/  ^       ^^^^  office  of  provost-marshall  of  Jamaica,  for  certain  large  alleged 
deficiencies  in  the  accounts  of  Mr  Cuthbert  as  lessee  of  that  office, 
and  for  which  Mr  Robarts  was  liable  as  his  surety.     Mr  Robarts 
accordingly  gave  in  a  minute. in  the  multiplepoinding  in  1811, 
claiming  retention  of  the  whole  balance  then  in  his  hands,  in  secu- 
rity against  the  consequences  of  this  liability.     This  claim  of  re- 
tention was  resisted  on  the  part  of  one  of  his  creditors,  who  had  a 
suspended  right  to  certain  dividends  then  in  the  hands  of  Mr  Ro- 
barts ;  but  it  was  finally  sustained  by  a  judgment  of  the  Court  in 
1815,  which  found,  <  that  in  hoc  statu  no  decree  can  go  out  for 
<  any  farther  payment  to  Mr  Cruickshank,  and  decerns  accor<Ung- 
'  ly/     In  consequence  of  this  judgment  all  further  payments  to  the 
creditors  were  suspended,  and  the  balance  remained  in  Mr  Robarts* 
hands  till  December  1823,  when  the  patentees  of  the  office  agreed 
to  accept  of  L.7000,  in  full  of  all  demands  which  they  could  make 
against  him  under  his  obligation  as  surety  for  Mr  Cuthbert    As 
soon  as  this  arrangement  was  accomplished,  Mr  Robarts  intimated 
it,  by  minute  in  the  process  of  multiplepoinding  in  February  1824, 
and  the  proceedings  for  the  division  of  the  balance  amongst  the 
claimants  was  resumed. 

A  remit  was  made  to  an  accountant  to  examine  Mr  Robarts'  ac- 
counts, principally  with  a  view  to  ascertain  the  amount  of  the  balance 
due  by  him,  as  brought  out  by  the  rate  and  accumulation  of  inte- 
rest which  was  to  be  charged  against  him  during  the  time  that  the 
money  had  remained  in  his  hands. 

It  was  admitted  that  the  funds  had  remained  in  the  hands  of  the 
late  Mr  Robarts  and  the  present  raiser,  his  son,  who  were  bankers 
in  London,  mixed  up  with  their  other  funds,  from  the  time  that 
t^ey  were  realised  until  they  were  paid  under  decrees  in  the  multi- 
plepoinding ;  and,  in  these  circumstances,  the  creditors  pleaded,  that 
in  conformity  with  the  principle  ascertained  in  the  case  of  the  Duke 
of  Queensberry's  Executors  against  Tait,  23  May  1822,  compound 
interest  must  be  allowed  at  the  rate  of  5  per  cent  per  annum,  bring- 
ing the  accounts  to  an  annual  rest. 

On  the  other  hand,  Mr  Robarts  contended,  that  he  should  only 
be  liable  in  bank  interest,  being  what  the  creditors  would  have  ob- 
tained had  the  money  been  consigned ;  or  at  least  that  he  should 
only  pay  interest  at  the  rate  of  4  per  cent,  which  he  was  willing 
to  allow,  but  without  any  accumulation. 

The  Lord  Ordinary  pronounced  the  following  interlocutor,  the 
findings  in  which  state  the  circumstances  under  which  the  claims 
for  interest  at  different  periods  emerged)  so  precisely,  that  it  appears 
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to  be  unnecessary  to  give  any  more  detailed  narrative  of  the  facts  ^^  Jan.  1833. 
of  the  cause.  ^"^^V^^ 

^  The  Lord  Ordinary  having  heard  parties'  procurators  on  the  ob*  court, 
ejections  to  the  accountant's  report  by  Abram  Wildey  Bobarts, 

<  and  having  considered  the  closed  record,  finds,  that  in  the  year 

<  1796,  the  late  Lewis  Cuthbert,  then  resident  in  Jamaica,  made 

<  over  to  the  late  Abram  Robarts,  his  consignee  and  correspondent 

<  in  England,  the  estate  of  Castlehill,  in"  the  county  of  Inverness, 
'  by  a  disposition  ex  facie  absolute :  Finds,  that  this  conveyance 
'  was  a  conveyance  to  Mr  Robarts  in  trust,  in  order  to  secure  him, 
'  first,  in  the  payment  of  the  debts  then  due,  or  which  might  become 
'  dae  to  him  by  Mr  Cuthbert ;  and,  secondly,  against  the  conse- 
'  qaences  of  the  obligations  contracted  by  Mr  Robarts,  as  surety  for 

<  Mr  Cuthbert,  in  relation  to  the  office  of  provost-marshall  of  the 

<  idand  of  Jamaica,  held  by  Mr  Cuthbert  on  lease  from  the  patentee, 
*Lord  Braybrooke,  current  till  the  24th  December  1807,  for  the 
'  yearly  payment  of  2000  guineas :  Finds,  that  Mr  Cuthbert  died 
*in  October  1802,  at  which  time  a  large  balance  was  due  to  Mr 

*  Robarts  in  account  with  Mr  Cuthbert,  and,  besides,  Mr  Robarts 
^remained  bound  for  the  performance  of  the  obUgations  of  Mr 
^  Cuthbert,  as  lessee  of  the  provost-marshall's  office,  until  the  expiry 
^  of  the  lease :  Finds,  that  on  tlie  death  of  Mr  Cuthbert,  Mr  Ro- 

*  harts  entered  into  possession  of  the  estate  of  Castlehill,  and  in  1804 
'  and  1805  sold  certain  parts  of  the  estate :  Finds,  that  the  further 
'  sales  were  interrupted  by  measures  taken  on  the  part  of  various 
'  creditors  of  Mr  Cuthbert,  in  order  to  obtain  preferences :  Finds, 
'  that  on  the  1st  of  August  1806  an  arrangement  was  entered  into 
'  between  Mr  Robarts  and  the  creditors,  by  which  it  was  provided, 

*  that  Mr  Robarts  should  proceed  to  sell  the  remaining  parts  of  the 
^  estate,  and,  after  payment  of  his  own  preferable  claims,  should 
'  hold  the  bahince  as  a  fund  of  division  among  all  parties  concern- 
^  ed :  l^inds,  that  the  minute  of  agreement  contained,  irUer  alia^ 
'  the  following  article  :  <  5.  That  Mr  Robarts  be  requested  to  take 
"  the  trouble  of  receiving  the  prices  of  the  lands  sold,  and  to  be 
*'  sold,  and  of  paying  the  same,  agreeable  to  the  awards  that  may 
^  be  given  by  the  arbiter,  not  doubting  that  he  will  allow  interest 
"  thereon  after  the  rate  of  5  per  cent  perannum,  so  far  as  the  said 
'*  prices  shall  not  be  exhausted  by  payment  of  his  own  and  the  prior 
^  preferable  debts :'  Finds,  that  in  consequence  of  this  arrange- 

*  ment,  the  remaining  parts  of  the  estate  were  sold  by  Mr  Robarts 
'  in  the  years  1807  and  1808,  and  that  the  price  received  by  him 

*  on  the  whole  sales  amounted  to  L.52,321 :  Finds,  that  tlie  arbi- 

*  tration  contemplated  by  the  parties  having  failed  by  the  death  of 

*  the  arbiter,  Mr  Robarts,  in  January  1808,  raised  a  process  of 
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Court. 


multiplepoinding,  in  which  a  remit  was  made  to  Mr  Charles  Ferrier, 
accountant,  to  audit  the  accounts  and  claims  of  the  raiser  and  the 
claimants,  and  that,  after  various  steps  of  procedure,  directions 
were  given,  by  interlocutor*of  the  20th  of  May  1809,  to  prepare  an 
interim  scheme  of  division  to  a  certain  extent  on  the  amount  of 
the  debts :    Finds,  that  a  report  was  made  by  the  accountant, 
suggesting  a  dividend  of  10s«  in  the  pound  on  the  debts  then 
claimed;  with  the  provision,   that -payment  of  the  dividend  on 
certain  of  the  debts,  to  which  objections  had  been  started,  slioald 
be  postponed  till  the  objections  were  disposed  of:   Finds,  that 
by  interlocutor  of  6  December  1809,  the  report  was  approved  of, 
and  the  dividends,  as  well  those  immediately  payable  as  those  of 
which  payment  was  suspended,  were  declared  to  bear  interest  at 
4  per  cent.,  without  deduction  of  property-tax :  Finds,  that  be- 
fore any  further  division  took  place,  and  while  a  great  part  of  the 
suspended  dividends  remained  in  the  hands  of  Mr  Robarts,  he,  by 
a  minute  in  December  1811,  intimated  that  claims  to  a  very  large 
amount  had  been  made  against  him,  as  surety  for  the  late  Mr 
Cuthbert,  in  relation  to  the  office  of  provost-marshall, — that  he 
was  consequently  entitled  to  retain  the  price  of  the  lands  of  Castle- 
hill  in  relief  of  those  claims, — and  that,  ixi  these  circumstances,  no 
farther  division  or  payment  of  the  fund  in  medio  could  take  place : 
Finds,  that  Mr  Robarts'  claim  of  retention  was  disputed  by  Mr 
Cruickshank,  one  of  the  creditors  holding  right  to  one  of  the  sus- 
pended dividends  under  the  interlocutor  1809,  but  the  right  of 
retention  was  finally  sustained  by  an  interlocutor  of  the  Court  of 
the  3d  of  March  1815  :  Finds,  that  in  consequence  of  this  claim 
of  retention,  all  farther  progress  in  the  division  of  the  fund  in  medio 
was  suspended  until  February  1824,  when  a  minute  was  given  in 
by  Mr  Abram  Wiidey  Robarts,  the  representative  of  the  original 
raiser,  intimating,  that  in  consequence  of  the  arrangement  effected 
by  the  patentee  of  the  office  of  provost-marshall,  with  the  consent 
of  the  creditors,  his  claim  of  retention  was  at  an  end :  Finds,  that 
the  proceedings  in  the  multiplepoinding  were  then  renewed,  and 
that,  after  a  farther  discussion,  consignation  was  made,  on  the  8th 
of  July  1828,  of  the  balance  of  the  price  of  Castlehill,  as  admitted 
by  the  raiser,  amounting  to  L.28,117 :  15 :  5 :   Finds,  that  on 
the  24th  of  February  1829,  there  was  a  further  consignation  6f  the 
sum  of  L.89dd  :  8 :  1 1,  being  money  recovered  in  the  years  1805, 
1806,  and  1807,  by  the  late  Mr  Robarts,  from  the  sureties  of  a 
person  of  the  name  of  Vaughan,  who  had  been  indebted,  in  the 
character  of  a  deputy,  or  sub-deputy,  to  the  estate  of  Lewis  Cuth- 
bert, as  holding  the  office  of  provost-marshall,  which  sum  had 
formed  the  subject  of  discussion  in  tlie  Court  of  Chancery,  and 
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had  been,  by  the  arrangement  of  the  parties,  transferred  to  this  ^^  «^«"-  ^^^ 
maltiplepoinding :  Finds,  that  the  main  question  now  remaining 
between  the  raiser  and  the  common  agent  relates  to  the  amount  couru 
of  the  fund  for  which  the  raiser  shall  be  held  accountable ;  and 
that  this  question  arises  from  the  different  views  respectively  main- 
tained by  them  on  the  interest  with  which  the  raiser  shall  be 
charged,  and  the  accumulations  to  which,  according  to  the  com- 
mon agent,  he  should  be  subjected :  Finds,  first,  that  the  inter- 
locutor of  6  December  1809  is  res  judicata  as  to  the  amount  of 
interest  chargeable  on  the  retained  dividends ;  and  that  the  said 
retained  dividends  having  been  ultimately  paid  to  the  creditors 
respectively,  with  the  interest  at  the  rate  of  4  per  cent,  agreeably 
to  that  interlocutor,  no  claim  for  any  higher  interest  on  these  sums, 
daring  the  time  they  were  retained  by  the  raiser,  is  now  compe- 
tent to  the  common  agent,  or  the  general  body  of  the  creditors : 
Finds,  secondly,  that  according  to  a  fair  construction  of  the 
minute  of  1806,  the  raiser  is  liable  in  interest  at  the  rate  of  5  per 
cent  on  the  sums  in  his  hands,  without  accumulation,  until  the 
giving  in  of  the  minute  of  December  1811,  by  which  he,  in  vir- 
tue of  his  right  of  retention,  suspended  all  measures  which  might 
have  been  otherwise  taken  for  the  consignation  of  the  fund  in 
medio,  and  its  division  among  the  parties  concerned :  Finds,  thirdly, 
that  from  December  1811,  until  the  giving  in  of  the  minute  in 
February  1824,  during  which  his  claim  of  retention  was  in  force, 
he,  agreeably  to  the  principle  adopted  in  the  case  of  the  Executors 
of  the  Duke  of  Queensberry  against  Tait,  (23  May  1822,)  was 
not  entitled  to  derive  profit  from  that  retention ;  and  therefore, 
and  in  respect  of  the  admission  of  the  raiser  upon  oath,  in  his 
answers  in  the  Court  of  Chancery,  (No.  266  of  process,)  that  the 
whole  funds  in  question  were  blended  with  the  private  funds  of 
the  raiser,  and  employed  in  trade  or  business,  finds,  that  during 
the  period  in  question,  while  the  claim  of  retention  was  enforced, 
the  raiser  is  chargeable  with  interest  on  the  sums  accumulated  as 
in  December  1811,  at  the  rate  of  5  per  cent,  with  accumulations 
yearly,  under  deduction  of  the  property-tax,  unless  he  can  shew 
that  he  did  not  derive  profit  to  that  extent  from  the  funds  so  em- 
ployed :  Finds,  that  from  February  1824,  when  the'right  of  re- 
tention ceased,  the  raiser  is  liable  in  interest  on  the  sums  accumu- 
lated at  February  1824,  at  the  rate  of  5  per  cent,  without  accu- 
mulation, unless  in  so  far  as  any  part  of  the  said  sum  has  been 
consigned ;  and  therefore  sustains  the  first  objection  for  Mr  Ro- 
barts,  in  so  far  as  it  is  consistent  with  the  preceding  findings : 
Quoad  ultra  repels  the  said  objection,  and  also  repels  the  second 
objection,  and  remits  to  the  accountant  to  amend  the  report  on 
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je4  Jan.  )83a  ^  the  principles  above  laid  down ;  and  further,  finds  no  expeines 
« due/ 

<  The  Lord  Ordinary  having  heard  parties'  procurators  on  the  ob- 
ejections  of  the  common  agent  having  reference  to  Mr  C.  Macin- 

*  tosh  and  Mr  Robarts  the  raiser,  finds,  that  the  business  accounts 

<  of  Mr  Macintosh  must  be  audited,  if  that  be  required  by  the  ob- 

<  jector :  To  that  extent  sustains,  and,  quoad  ultra,  repels  the  ob- 
^  jections  in  regard  to  Mr  Macintosh ;  also  repels  the  objection  of 

*  the  common  agent  in  regard  to  Mr  Kobarts :  But  remits  to  the 
'  accountant  to  consider  whether,  and  to  what  amount,  the  gross 

<  sum  of  commission  to  Mr  Robarts  is  affected  by  the  interlocutor 
^  on  the  objections  of  Mr  Robarts  disallowing  to  a  certain  extent 

<  the  accumulations  contemplated  in  the  accountant's  former  report : 

<  Quoad  ultra,  in  regard  to  the  three  last  general  heads  of  the  ob- 
« jections  for  the  common  agent,  namely,  Mr  Eraser's  accounts, 
^  the  claim  of  the  creditors  for  a  higher  rate  of  interest  of  the  coo- 

<  signed  sum,  and  the  cUim  of  the  common  agent  for  expenses, 
^  appoints  the  case  to  be  enrolled,  that  the  parties  interested  may 

*  be  heard  on  these  points,  which  have  not  as  yet  been  the  subjeet 
^  of  any  argument' 


Opinion  of 
Court. 


Both  parties  reclaimed  against  this  interlocutor,  and  the  Court 
were  of  opinion,  that,  in  the  circumstances  of  the  case,  Mr  Robarts 
was  liable  for  interest  on  the  balance  in  his  hands  during  the  period 
that  he  had  exercised  his  right  of  retention  from  December  1811 
to  February  1284,  at  the  rate  of  5  per  cent.,  but  without  accumu- 
lations. 

At  the  first  advising,  20  November  1832,  the  Lord  Justice-Clerk 
said — We  must  all  be  agreed  that  the  recapitulation  in  the  inter- 
locutor of  the  Lord  Ordinary  gives  a  correct  view  of  the  facts  of  the 
case.  The  only  question  therefore  comes  to  be  as  to  the  rate  of  inte- 
rest which  he  has  allowed ;  Ist,  On  the  retained  dividends,  at  1809  ; 
2dly,  On  the  sums  in  the  raiser's  hands  previous  to  181 1 ;  and,  Sdly, 
On  the  balance  retained  by  him  from  1811  till  February  1824. 

On  the  first  point  I  entirely  agree  with  the  Lord  Ordinary,  that 
the  judgment  of  Lord  Newton,  on  6  December  1809,  is  to  be 
held  as  res  judicata,  fixing  the  rate  of  interest  to  be  paid  on  the  re- 
tained dividends  then  ascertained,  and  that  these  having  now  been 
paid,  no  farther  demand  for  higher  or  accumulated  interest  can  now 
be  made  on  them.  I  also  agree  with  his  Lordship  on  the  second 
point,  that,  according  to  a  feir  construction  of  the  minute  in  1806, 
interest  on  the  sums  realised  and  remaining  in  his  hands  was  to  be 
allowed  at  the  rate  of  5  per  cent,  and  that  this  continued  in  force 
till  1811,  when  Mr  Robarts  gave  in  the  minute,  refusing  to  make 
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any  &rther  payments  till  he  was  relieved  of  his  claims  made  against  Si  J«i.  1833. 
him  under  his  bond  of  caution,  for  due  performance  of  the  of-  ^''•v^^ 
See  of  provost-marshalL  But  my  great  doubt  is  as  to  the  rate  q^^^^  ^' 
which  Uie  Lord  Ordinary  has  fixed  after  that  period.  We  must  7-7— - 
<d)6enre  that  the  claimants  upon  Mr  Cuthbert's  estate  made  no  de-  ^^uru "  ^ 
mand  at  this  time  on  Mr  Robarts  for  consignation  of  the  balance 
in  his  hands.  If  the  money  had  been  consigned,  the  claimants 
woald  now  of  course  have  only  got  it,  with  common  bank  interest. 
We  must,  however,  presume,  as  they  did  not  apply  for  consignation, 
that  they  knew  the  difference,  and  preferred  leaving  it' in  the  hands 
of  Mr  Robarts.  I  therefore  cannot  see  upon  what  ground  he  is 
now  found  liable  for  the  highest  rate  of  interest  and  annual  accu- 
mulations. Mr  Tait's  case  was  of  a  very  peculiar  nature.  He  re- 
sisted a  dMiand  for  consignation  of  a  fund  over  which  it  turned  out 
that  he  had  no  legal  right  of  retention,  and  therefore  was  justly 
foond  liable  to  account  for  it,  with  the  whole  proceeds  which  might 
have  accumulated  on  it,  had  it  been  instantly  paid  over  to  the  parties 
who  had  right  to  it  at  the  time  when  they  made  their  claim.  And 
Mr  Wauchope  also,  in  the  claim  against  him,  as  judicial  factor  on 
the  Roxburghe  estate,  had  mixed  up  a  fund  with  the  rest  of  his  mo- 
ney, which  he  ought  to  have  kept  separate.  Upon  the  whole,  it 
rather  appears  to  me,  that  4  per  cent,  being  the  rate  allowed  on  the 
retained  dividends  in  1809,  and  no  intimation  of  a  higher  rate  being 
about  to  be  demanded  at  the  time  when  the  right  of  retention  was 
asserted  in  1811,  it  will  now  be  enough  to  subject  Mr  Robarts 
in  interest  at  that  rate,  and  certainly  that  no  periodical  accumula- 
tions can  be  allowed. 

Lord  Glenlee* — It  rather  appears  to  me,  that  the  first  material 

point  to  be  attended  to  is  to  ascertain  the  exact  character  in  which 

Mr  Robarts  held  this  money.     If  you  look  at  the  disposition  of  the 

estate  of  Castlehill,  granted  to  Mr  Robarts  in  1796,  he  was  just 

in  the  situation  of  an  heritable  creditor,  with  a  power  of  sale  in  his 

bond,  and  under  an  obligation  to  account  for  the  balance,  if  any, 

which  might  remain  over  after  paying  his  own  debt.     In  that  sense, 

certainly,  he  was  a  trustee  for  the  other  creditors  or  parties  who 

might  have  interest  in  the  balance ;  but  in  no  other  or  proper  sense 

ooold  he  be  said  to  be  a  trustee,  who,  having  got  the  funds  of  his 

constituent  into  hb  hands,  is  bound  to  account  for  them  in  the  fullest 

manner,  and  in  the  way  which  is  most  favourable  for  the  truster. 

Affisdrs  were,  however,  totally  changed  by  the  arrangement  made 
in  1806.  The  creditors  then,  who  were  in  the  course  of  using 
separate  diligences  against  the  estate,  all  agreed  that  Mr  Robarts 
should  proceed  without  interruption  from  thgntoivind  up  the  affairs, 
and  he  was  to  pay  them  interest  at  the  rate  of  5  per  cent     This 
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S4»  Jan.  1833.  appears  to  me  to  have  been  a  &vourabIe  arrangement  for  the  cre- 
ditors, as  matters  looked  at  that  time,  when  every  one  expected  that 
the  estate  would  be  sold  without  loss  of  time,  and  that  the  afiairs 
might  be  wound  up  without  any  delay.  It  was  of  course  a  fevour* 
able  arrangement  for  the  creditors  in  such  a  case  to  get  interest, 
at  the  rate  of  5  per  cent  per  annum,  upon  the  money  for  any  short 
period,  (and  no  one  then  contemphited  a  long  period,)  which  it  might 
lie  in  Mi:  Robarts'  hands.  I  do  not  say,  that  it  might  not  after- 
wards turn  out,  if  a  large  sum  of  money  was  to  remain  for  years 
in  his  possession,  that  it  might \not  be  more  advantageous  for  the 
other  creditors  to  have  the  use  of  it  themselves,  or  even  to  receive 
a  lower  rate  of  interest,  such  as  a  bank  would  have  given,  with  the 
advantage  of  an  annual  accumulation.  But  be  this  as  it  may,  the 
agreement  in  1806  certainly  put  an  end  to  all  idea,  thdt  Mr  Ro- 
barts committed  a  tortuous  act,  by  getting  the  money  into  his  hands, 
and  mixing  it  up  with  his  other  funds,  and  applying  it  to  his  own 
use.  He  was  plainly  entitled,  and  indeed  expected  so  to  do,  until 
such  time  as,  by  a  final  arrangement  of  the  affairs,  he  was  enabled  to 
divide  it  among  the  creditors.  Now  I  do  not  say  that  this  arrange- 
ment was  to  last  for  ever.  Either  party  might  have  put  an  end  to 
it  at  any  time.  Mr  Robarts  might  have  said,  I  do  not  wish  to  re- 
tain the  money  in  my  hands  any  longer,  or  to  allow  interest  on  it 
at  so  high  a  rate,  but  will  immediately  consign  the  balance  in  my 
hands.  Or,  on  the  other  hand,  the  creditors,  if  dissatisfied  with  the 
arrangement,  might  have  insisted  on  a  more  speedy  settlement,  and 
intimated,  that  as  soon  as  Mr  Robarts  got  any  balance  of  whatever 
amount  into  .his  hs^nds,  after  satisfying  his  own  claims,  (which  he 
was  clearly  entitled  to  do  in  the  first  place,)  he  should  immediately 
pay  over  the  balance  into  a  bank,  for  behoof  of  the  general  body  of 
creditors.  In  1809,  a  dividend  was  declared,  but  a  certain  part  of 
it  was,  by  Lord  Newton's  interlocutor,  appointed  to  remain  in  Mr 
Robarts'  hands  at  4  per  cent  interest;  and  it  is  clear  that  the  cre- 
ditors having  right  to  those  retained  dividends  cannot  ask  for  a  higher 
rate  than  was  fixed  by  that  judgment.  But  I  agree  with  the  Lord 
Ordinary,  that  that' inteflocutor  applied  only  to  the  declared  divi- 
dends, and  left  the  undeclared  balance  on  the  footing  of  the  former 
agreement.  Then,  in  1811,  Mr  Robarts  was  threatened  with  an 
indefinite  claim  of  a  very  large  amount  under  his  bond  of  caution, 
for  the  performance  of  the  office  of  provost-marshall  of  Jamaica  by 
Mr  Cuthbcrt ;  and  it  is  quite  plain,  that  after  this  demand  wsiS  made, 
no  one  was  entitled  to  call  upon  him  either  to  pay  or  consign  one 
farthing  of  the  money  which  came  into  his  hands  until  this  claim 
was  settled,  or  (which  was  another  alternative  within  the  power  of 
the  creditors,)  until  the  body  of  creditors  came  forvrard  with  an 
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offer  of  ample  security  to  him  against  the  consequences  of  this  claim.  24  Jw*  183a 
Accordingly  Mr  Robarts  gave  in  a  minute,  stating  his  plea  of  re-    ^^^V^^ 
tcntion,  to  which  the  Court  gave  effect. '   The  point,  therefore,  is  c°^"^  ^  ' 
certainly  still  open,  as  to  what  amount  of  interest  shall  be  due     77-— 
after  this  plea  of  retention  was  used.     But  I  confess,  as  I  can-  courl?"  ^    • 
not  see  any  indication  on  the  part  of  the  creditors  at  that  time  to 
open  up  the  arrangement  made  in  1806,  and,  on  the  other  hand,  no 
declaration  by  Mr  Robarts  tha^  he  was  dissatisfied  with  it,  I  am 
inclined  to  allow  it  still  to  take  effect.     I  cannot  see  the  slightest 
^und  for  subjecting  Mr  Robarts  to  compound  interest,  or  annual 
flccumuiations,  unless  the  rate  given  by  the  banks  at  the  time  is 
taken;  but,  upon  the  whole,  I  am  inclined  to  take  the  agreement  in 
1806  as  the  rule,  and  to  allow  5  per  cent,  without  accumulations. 

Lord  Cringletie. — Lord  Glenlee  has  expressed  my  views  of  the 
question.  I  was  at  first  inclined  to  think  the  interlocutor  right, 
proceeding.upon  the  case  of  Mr  Tait  and  the  Queensberry  Executors ; 
bat,  on  reconsideration,  I  am  convinced  that,. in  this  case,  we  can- 
not possibly  allow  annual  accumulations,  but  that  we  do  ample  jus- 
tice to  the  creditors  by  giving  them  interest  at  the  nlte  of  6  per  cent. 
Lord  Meadowbank, — On  the  first  point,  as  to  allowing  accumula- 
tions, I  entirely  concur  with  Lord  Glenlee,  and  indeed  all  your 
Lordships,  that  it  is  impossible  to  do  so.  But  as  to  the  rate  of  in- 
terest, I  confess  that  1  see  no  ground  for  holding  Mr  Robarts,  after 
tbe  interlocutor  in  1811,  sustaining  his  plea  of  retention,  was  pro- 
nounced, as  in  any  other  situation  than  that  of  an  ordinary  consigner, 
or  for  making  him  liable  for  a  higher  rate  of  interest  than  4  per 
cent.  •  ■ 

At  this  advising,  20  November  1832,  the  following  interlocutor 
was  pronounced  :  ^  The  Lords  having  advised  the  reclaiming  notes.  Judgment 
*'  &c  adhere  to  the  first  and  second  findings  of  the  interlocutor 
'  first  complained  of,  as  to  the  rate  of  interest  on  the  retained  divi- 

*  dends,  and  also  on  the  remaining  fund  in  medio  prior  to  the  month 

*  of  December  1811 :  Find,  that  whatever  rate  of  interest  may  ul- 

*  timately  be  found  due  by  the  raiser  of  the  multiplepoinding  on  the 

*  remaining  fund,  since  the  said  date  of  December  1811,  he  shall 
<  not  be  liable  for  accumulations,  and  in  so  far  alter  the  interlocutor 
^  complained  of;  but  as  to  the  rate  of  interest  during  this  period, 

*  appoint  the  case  to  stand  over  for  further  consideration,  in  respect 
'  that  the  Lords  are  equally  divided  in  opinion  upon  that  point,'  &c. 

The  Court  having  resumed  consideration  of  the  case  on  the  24 
January  1833, 

The  Lord  Justice- Ckrk  said — 1  have  now  reconsidered  this  whole  Opinion  of 
question  attentively,  together  with  the  former  papers  and  procedure  ^°"^** 
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24  Jan.  1833.  which  took  place  on  the  question  of  Mr  Robarts'  plea  of  retention 
in  1811,  the  whole  of  which  I  have  recovered  and  studied  since  the 
last  advising.     Now  it  appears  that,  at  that  time,  in  the  question 
with  a  Mr  Cruickshank,  one  of  the  parties  having  a  right  to  the 
retained  dividends,  Mr  Robarts  pleaded  his  right  of  retention  ex- 
actly on  the  same  footing  as  if  the  estate  had  not  been  sold,  and  he 
was  a  creditor  in  possession  under  his  infeftment  in  his  bond,  enti- 
tled to  keep  possession  until  all  his  obligations  were  satisfied ;  and 
the  Court  gave  eiFect  to  this  plea.     There  was  no  proposal  to  con- 
sign the  money,  nor  any  thing  said  on  that  subject     The  Court, 
no  doubt,  at  one  time,  were  inclined  to  give  way  to  a  proposal  of 
Mr  Cruickshank,  to  allow  him  to  get  payment  of  his  dividend  on 
his  finding  security  to  return  it,  in  the  event  of  Mr  Robarts  being 
obliged  to  pay  more  than  the  balance  remaining  in  his  hands,  in 
consequence  of  the  claim  made  against  him  by  Lord  Braybrooke, 
and  an  interlocutor  was  pronounced  to  that  effect     But  upon  a  re- 
claiming petition  by  Mr  Robarts,  the  Court  altered,  and  found  him 
entitled  to  exercise  his  right  of  retention,  without  any  controuL 
No  offer,  however,  was  made  to  consign ;  and  I  find  no  analogy 
between  the  situation  of  Mr  Robarts  and  that  of  a  consignee  of 
money  under  orders  of  the  Court     It  therefore  now  appears  to 
me,  on  the  whole,  that  we  must  just  look  upon  him  as  in  the  situa- 
tion of  an  ordinary  debtor,  having  got  the  funds  of  his  creditor  into 
his  hands,  certainly  not  by  any  tortuous  act  of  his  own,  and  having 
a  legal  plea  of  retention  upon  the  money ;  and  that,  in  these  cir- 
cumstances, he  must  just  be  liable  for  the  ordinary  rate  of  interest 
at  5  per  cent  without  any  accumulations. 

The  other  Judges  remained  of  the  opinions  formerly  expressed, 
and  the  Court  pronounced  the  following  interlocutor :  <  The  Lords 

<  having  resumed  consideration  of  this  process,  on  the  point  reser- 
^  ved  in  their  interlocutor  of  20  November  1832,  relative  to  the  rate 
*  of  interest  chargeable  against  the  raiser  on  the  remaining  fund 

<  since  the  month  of  December  1811,  find  interest  due  from  that 

<  date  till  the  dates  of  consignation,  at  the  rate  of  5  per  cent  per 

<  annum,  under  the  legal  deduction  of  property-tax  :  Quoad  ultra 

<  remit  to  the  Lord  Ordinary  to  proceed  as  he  shall  see  cause.' 


Judgment 


Lord  Ordinary,  FuBerton.      Act.  Murray  and  P.  ^cberUon.       Alt.  Keay  and  Oarie^ 
Jame$  Martin  and  John  Courts  Agents.         JR.  dark, 

u. 
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SECOND  DIVISION. 

No.  XLVIII.  26  January  1833. 

GARDINER  and  STEEL 

affainst 

MONTGOMERIE. 

Tutor  and  Curator. — Jurisdiction  (Nobile  Officium  of 
THE  Court  of  Session). — The  Court  refused  to  interpose  its  autho^ 
Txty  to  enable  a  curator  bonis,  to  a  person  who  had  become  imbecile 
fivm  age,  to  grant  an  abatement  of  rent  to  a  tenant;  although,  in 
Ae  circumstances  of  the  case,  the  reduction  appeared  to  be  reasonable, 
and  the  imbecile  person,  whibt  in  the  management  of  his  own  estate, 
had  granted  a  similar  abatement  for  seven  years  in  succession  pre* 
tious  to  the  appointment  of  the  curator  bonis. 

Mrs  Gardiner  was  the  liferentrix,  by  constitution  of  her  deceased 
Imsbandy  of  considerable  property,  Consisting  chiefly  of  houses  in 
the  town  of  Glasgow.  The  fee  at  her  death  was  to  be  divided 
amongst  certain  of  her  husband's  relations,  of  whom  the  complain- 
ers»  Dr  Gardiner  and  Mr  Steel's  wife,  were  two.  The  property 
was  of  somewhat  troublesome  management;  and  in  1815,  thecom- 
plainers,  being  two  of  the  parties  principally  interested  in  the  -suc- 
cession, agreed  to  take  a  lease  of  Uie  whole  of  it,  to  last  during  the 
sobsistence  of  the  liferent,  at  a  rent  of  L.770  per  annum.  The  rent 
thus  fixed  was  considerably  under  the  rents  drawn  from  the  pro- 
perty at  the  time  when  the  lease  was  taken  ;  but  as  the  rents  of  the 
houses  were  gradually  depreciated,  it  came,  in  the  course  of  a  few 
years,  to  be  fully  more  than  the  property  was  worth ;  and  upon  a 
representation -to  this  effect  made  to  Mrs  Gardiner  in  1823,  she 
granted  to  the  tenants  a  voluntary  return  and  abatement  of  L.35 
at  the  term  of  Martinmas  in  that  year,  and  continued  the  same  for 
each  term  thereafter,  (being  L.7Q  per  annum,)  down  to  Martinmas 
1830. 

In  the  year  1831,  Mrs  Gardiner,  being  then  of  a  great  age,  fell 
into  a  state  of  imbecility  of  mind  and  dotage ;  and  the  charger,  Mr 
Montgomerie,  was,  upon  an  application  by  her  nearest  of  kin,  ap- 
pointed .curator  bonis  to  her  estate  in  May  1832. 

The  tenants  of  the  property  being  threatened  by  the  curator 
bonis  with  a  charge  for  the  full  rent  due  at  Martinmas  1831  and 
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26  Jan.  1833.  1832,  presented  a  bill  of  suspension,  in  which  they  stated  the  above 
^^^V^>^    circamstances,  and  craved  that  the  charge  should  be  suspended  for 
steel'"*M"^t  ^^^  aoiount  of  L.70  on  each  year,  being  the  abatement  which,  for 
gomerie.         the  preceding  seven  years,  they  had  got  from  the  liferentrix. 

The  curator  bonis  in  his  answers  to  the  bill  admitted,  <  that  the 
^  depreciation  of  rents,  which  was  the  reason  given  at  first  for  ma- 

*  king  the  abatement,  still  continues  to  exist ;  and  he  has  no  reason 

<  to  suppose  that  Mrs  Gardiner,  if  she  had  been  able  to  manage  her 
^  affairs,  would  have  discontinued  the  annual  abatement  of  L.70, 

<  which  she  had  so  long  been  in  use  to  a)low ;'  at  the  same  time, 
as  it  was  quite  clear  that  she  might  have  discontinued  it  whenever 
she  thought  proper,  the  respondent  did  not  think  that  any  course 
was  left  for  him  except  to  demand  payment.of  the  full  rent 

The  Lord  Ordinary  appointed  the  bill  and  answers  to  be  printed, 
and  took  them  to  report,  with  the  following  note :  *  The  precedent 

*  in  the  case  of  Aniiand  v.  Grant,  March  7.  J  81 7,  render  this  ap- 
^  plication  not  incompetent ;  but  the  Lord  Ordinary  conceives,  that, 

*  even  supposing  sufficient  ground  to  be  shewn  for  passing  the  bill, 

*  it  can  only  be  done  under  the  powers  of  the  Court     The  pre- 

<  sent  case  is  materially  different  from  that  of  Annand ;  but  it  has 

<  this  peculiarity  in  it  favourable  to  the  suspenders,  that  here,  the 
^  party  interested  having  administered  her  own  estate  during  many 
^  years,  did  grant  the  abatement  which  is  here  asked  ;  and  though 
^  no  doubt  she  might  have  refused  to  do  so,  the  question  is,  whether 

<  the  administration  which  she  herself  sanctioned  may  or  may  not, 
^  after  she  has  become  incapable,  be  adopted  by  the  Court  as  a 

<  rule  for  the  factor,  the  circumstances  being  admitted  to  be  the 

<  same*     It  does  not  seem  to  have  been  required  in  the  case  of  An* 

<  nand,  that  it  should  be  proved  that  the  tenant  was  unable  to  pay 
>  the  rent' 


Judgment. 


Opinion  of 
Court. 


The  Court  unanimously  refused  the  bill,  holding  that  they  had 
no  power  to  interfere  with  the  administration  of  the  curator  bonis 
on  the  estate. 

The  Lord  Juutice-Clerk. — I  do  not  see  how  it  is  possible  for  the 
Court  to  interpose  its  authority  to  grant  the  abatement  here  sought. 
In  the  case  of  Annand,  referred  to  in  t^e  Lord  Ordinary's  note,  it 
was  admitted  by  the  curator  of  Lord  Seafield,  that  the  proposed 
abatement  was  a  necessary  act  for  the  good  management  of  the 
estate,  as  otherwise  the  tenants  would  have  been  ruined,  and  the 
farms  thrown  out  of  cultivation ;  and  it  was  upon  that  ground  that 
the  Court  passed  the  bill  of  suspension,  as  a  judicious  act  of  ma- 
nagement bleneficial  to  the  estate.  But  unfortunately  that  plea  can^ 
not  be  maintained  here.    The  suspenders  are  themselves  the  parties 
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principally  interested  in  the  preservation  of  the  estate,  and  are  per-  96  Jan.  I83S. 
fectly  solvent  and  responsible  for  the  rent     There  is  no  danger  of  Q-ljr^Tnd 
the  subject  suffering,  or  being  thrown  out  of  occupancy,  by  enforcing  steei  v.  Mont- 
this  claim,  as  the  houses  are  occupied  by  the  subtenants,  who  are  s^'Ofene. 
not  affected  by  this  question.     The  plea  of  the  suspenders  is  certain-  Opinion  of 
If  very  equitable,  and  may  be  stated  very  plausibly  to  the  curator  ^^^ 
himself,  or  to  the  parties  interested  in  this  lady's  succession ;  but 
the  Court  have  no  power  to  give  effect  to  it 

Lord  Meadowbank. — If  we  were  to  pass  this  bill,  it  would  just  be 
equivalent  to  assuming  the  management  of  this  lady's  estate  in  our 
ovn  persons,  instead  of  leaving  the  duties  and  responsibility  of  the 
office  with  the  curator  bonis,  to  whom  they  properly  belong.  I  do 
not  see  how  it  is  possible  for  the  Court  to  interfere. 

Lord  CringUtie  concurred. 

Lord  Ofdinary,  Mtmcmff*  For  Curator  Bonisi  Jardine,  Andrew  Fraier  and 

Bohai  EuihtrfMt  Agents.        F.  Clerk. 

u. 


SECOND  DIVISION. 

No.  XLIX.  26  January  1833. 

Sir  JOHN  HOPE  and  Others 

offainst 
JOHN  RUSSELL,  C.  S.  Tutor  ad  litem  for  Sir  Thomas 

MONCRIEFFC. 

Statute. — When  a  statute^  aviliarising  a  tale  ofentaUed  lands j  re* 
qidrtt  certain  advertisements  to  be  mad^  previous  to  the  sale^  it  is 
necessary  to  repeat  tfie  same  reyidarly^  before  each  successive  attempt 
to  seRi  in  the  event  of  a  second  application  to  the  Court  for  a  war- 
rant  to  sell  at  a  reduced  upset  price^  after  the  failure  of  a  previous 
exposure* 

The  late  Sir  David  Moncrieffe  obtained  an  act  of  Parliament  to 
enable  him  to  sell,  foF  the  payment  of  debts,  certain  portions  of  his 
estate  which  were  liable  to  be  attached  by  his  creditors ;  and  also 
another  statute,  to  enable  him  to  sell  other  more  remote  portions 
of  the  entailed  estate,  the  purchase-money  of  which  was  to  be  in* 
vested  in  land,  to  be  entailed,  lying  more  convenient  to  the  rest  of 
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90  Jan.  183a  the  entailed  property.     The  object  of  the  latter  act  was  to  enable 

'^^V^^    his  trustees' to  purchase  the  lands  which  were  appointed  to  be  sold 

Ot^rs'v.        under  the  former  act,  and  to  transfer  the  entail  to  them.     Sir  John 

Uusseli.         Hope  and  the  other  petitioners  were  the  Parliamentary  Trustees 

appointed  to  carry  these  statutes  into  execution. 

The  statute  authorising  the  sale  of  Dunkirk,  ^hich  was  the  part 
of  the  estate  that  the  trustees  intended  to  acquire  for  the  purpose 
of  bringing  it  under  the  fetters  of  the  entail,  required,  after  the 
usual  mode  of  ascertaining  the  value,  and  obtaining  the  appro- 
bation of  the  Court  of  Session  for  the  exposure  of  the  lands,  that 
notice  should  be  given  of  the  intended  sale  by  advertisement  in  the 
Edinburgh  Gazette,  and  in  three  of  the  newspapers,  by  advertise- 
ment, once  a*week  at  least,  during  three  months  previous  to  such 
sale. 

The  estate  was  first  exposed  during  the  lifetime  of  Sir  David  Mon- 
crieffe,  on  the  14  November  1827,  at  the  upset  price  of  L.  14,500, 
at  which  time  all  the  requisite  notices  were  given.   No  offerers  hav- 
ing then  appeared,  the  sale  was  adjourned ;  and  application  was 
made  to  the  Court  for  authority  to  reduce  the  upset  price,  and  the 
estate  was  exposed  again,  on  the  16  January  1828,  at  a  reduced 
upset  price  of  L.  14,000.     No  offer  being  then  made,  the  lands 
were  again  exposed,  after  a  similar  proceeding,  on  the  9  April  1828^ 
at  L.  13,500.     As  both  these  latter  exposures  were  each  within  three 
months  of  the  immediately  preceding  one,  it  was  of  course  impos^ 
sible  to  repeat  the  advertisements  in  terms  of  the  statute.     The 
third  offer  was  still  unsuccessful ;  and  upon  another  application  to 
the  Court,  an  interlocutor  was  pronounced,  (1  July  1828^)  upon 
the  report  of  Lord  Newton,  authorising  a  sale  at  L.  1 3, 000.    Sir 
David  Moncrieffe  died  soon  after  this  period,  and  consequently  no 
further  steps  were  taken  to  act  upon  this  interlocutor  till  1832. 
In  that  year  the  lands  were  again  advertised  to  be  exposed  for  sale, 
on  the  1  November,  at  the  reduced  upset  price  of  L.  13,000.     But 
in  giving  the  notices  of  .this  sale,  the  advertisement  was,  by  some 
oversight,  omitted  to  be  repeated  in  one  of  the  newspapers,  (the 
Edinburgh  Observer,)  during  two  weeks  in  the  month  of  Septem- 
ber.    The  lands  were  purchased,  at  this  exposure,  by  the  Parlia- 
mentary Trustees,  (with  part  of  the  purchase-money  of  the  other 
portion  of  the  estate,  which  had  been  previously  sold,)  at  the  upset 
price ;  and  they  afterwards  presented  a  petition  to  the  Court,  to 
have  the  purchase  approved  of,  and  to  interpose  the  authority  of  the 
Court  to  the  same,  in  common  form.     This  petition  was  remitted, 
in  course,  to  the  junior  Lord  Ordinary ;  but  on  investigating  the 
steps  of  procedure,  the  above-mentioned  omission  in  giving  the 
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slatQtoiy  adyertisement  was  discovered)  and  his  Lordship  reported  26  Jan.  1833. 
accordiDgly*  ^'^V^ 

Hope  and 
Others  v. 

The  Courts  on  advising  a  minute  for  the  trustees^  with  answers  Russell, 
for  the  tutor  ad  litem  of  the  present  Sir  Thomas  Moncrieffe,  (an 
kkniy)  unanimously  refused  to  approve  of  the  sale. 

Act  Eeajf.        Alt.  Andermnu        T.  G*  Macka^,  and  Jamea  Amuoiy  Agents. 

u. 


SECOND  DIVISION. 

.  No.  L.  29  January  1833. 

MACLEOD 

agaimt 
ROSE. 

Process.—- 53  Geo.  Ill,  c.  64,  sect.  11.  —  Act  of  Sed.  12 
Nov.  1823. — The  Court  hamng^  by  act  of  sederunt^  remitted  all 
causes  that  had  depended  before  an  Ordinary^  who  was  removed  to 
the  InnerSouse^  to  his  successor  in  the  Outer-House,  <  providing 
^  always  that  the  said  remit  shall  only  take  effect  in  case  eitJier  of 

*  the  parties  shall  enrol  the  process  within  three  jnonthsfrom  the  date 

*  of  the  act  /  and  one  of  the  processes  thus  remitted  having  been  en^ 
rolled  before  the  proper  Ordinary ,  but  not  tiU  after  tJie  prescribed 
periodj  and  this  irregularity  being  discovered  wlien  the  cause  had 
come  a  second  time  before  the  Court  for  judgment  on  the  merits  ; 
-^fiund^  that  the  original  enrolment  and  whole  subsequent  procedure 
were  ijiept. 

Br  the  11th  section  of  53  Geo.  Ill,  c.  64,  it  is  enacted,  <  that  in 
^  the  event  of  the  death  or  resignation,  or  removal  into  the  Inner- 
<  House^  of  any  of  the  said  four  Permanent  Ordinaries,  it  shall  be 

*  competent  to  the  whole  Court,  or  quorum  thereof,  in  like  manner, 
(i.  e.  by  an  Act  of  Sederunt  or  otherwise,)  <  to  remit  the  processes 

*  then  depending  before  such  Permanent  Ordinary  to  one  of  the  said 
'  four  Permanent  Ordinaries  belonging  to  the  same  Division,  and 
^  that  without  any  petition  or  motion  for  that  purpose.'  Under  this 
authority  an  Act  of  Sederunt  was  accordingly  passed,  upon  Lord 

VOL.  Vlll.  N 
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Macleodi^ 
Rose* 


29  J«n.  18331  PitmiUy's^  removal  to  the  Inner«Hoiise  of  the  Second  DiyiBion, 
n  the  following  terms :  *  In  virtue  of  the  powers  vested  in  the 
Court  by  the  11th  and  12th  sections  of  the  act  53  Geo.  Ill, 
c«  64)  the  Lords  enact  and  dechure,  that  all  processes  and  causes 
which  depended  before  Lord  Pitmilly,  as  one  of  the  Permanent 
Ordinaries  of  the  Second  Division,  and  who  is  now  removed  in* 
to  the  Inner- House,  shall  be,  and  they  are  hereby  remitted  to 
Lord  Mackenaie,  who  succeeds  his  Lordship  as  one  of  the  Per- 
manent Ordinaries ;  and  that  all  such  causes  as  now  stand  enrol- 
led in  Lord  Pitmilly's  hand-roll  shall  and  may  be  called  and  pro- 
ceeded in  before  Lord  Mackenzie,  without  the  necessity  of  any 
new  enrolment ;  providing  always,  that  the  said  remit  shall  only 
take  effect  in  case  either  of  the  parties,  or  any  party  who  has 
been  allowed  to  appear  for  his  interest,  shall  enrol  the  process 
within  three  months  from  this  date,  or  some  step  shall  be  taken 
under  an  enrolment  now  existing ;  and  the  Lords  declare  that, 
after  the  lapse  of  the  said  three  months,  remits  shall  not  be  made 
in  any  process  which  depended  before  Lord  Pitmilly,  except  on 
petition  in  common  form/ 

The  present  case  had  depended  before  Lord  Pitmilly,  whose  last 
deliverance  was  pronounced  on  the  15  November  1823,  ordain- 
ing the  defender  to  obtemper  a  previous  order  for  a  condescen- 
dence. The  three  months  specified  in  the  above  Act  of  Sederunt  ex- 
pired on  2l8t  February  1^4;  but  the  first  enrolment  before  Lord 
Mackenzie,  (and  which  was  by  the  pursuer,)  was  not  made  until  9th 
July  thereafter.  This  irregularity  was  not  observed  at  the  time,  and 
the  proceedings  continued  before  Lord  Mackenzie,  who,  upon  8th 
March  18S1,  pronounced  an  interlocutor  upon  the  merits  against 
the  defender.  The  Court,  upon  26  January  1832,  recalled  this  in- 
terlocutor hoc  statu,  and  remitted  to  the  Ordinary  to  decide  a  point 
upon  which  he  had  not  given  judgment  Under  tins  remit  his 
Lordship  again  decided  the  cause  against  the  defender,  with  ex- 
penses. 


Defender's 
Picas. 


The  defender  reclaimed  against  this  interlocutor ;  and,  after 
the  note  was  ordered  to  the  roll,  he  brought  the  irregularity  of  the 
first  enrolment  before  Lord  Maokenaie' under  the  consideration  of 
the  Court,  contending  that  the  whole  subsequent  proceedings 
were,  in  consequence,  inept;  Mackenzie,  &c.  v.  Madeod,  &e. 
20  Jan.  1831 ;  Kirk  v.  Hotchkis  and  Meiklejohn,  16  Jan.  1832, 
S.  ^  Z>. ;  same  parties,  2  July  1832,  in  House  of  Lords. 


Pursuer's 
Pleas. 


It  was  answered — There  being  a  general  remit  to  Lord  Mao* 
kenzie  of  all  cases  that  depended  before  Lord  Pitmilly,  aad  the  pare- 
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aeotcase  baying^  been  enrolled  before  bis  Lordship,  who  was,  by  the  ^  J«n-  1B33. 
Act  of  Sederunt,  selected  as  the  proper  Lord  Ordinary  in  all  Lord    ^^V^*^ 
Fitmilly's  processes,  and  that  enrohnent  not  having  been  objected  to,  j^^     *'* 
the  genend  remit  is  sufficient  to  validate  the  proceedings  thus  acqui- 
esced in,  although  the  enrolment  was  not  made  till  after  the  expi- 
ratioD  of  the  three  months  mentioned  in  the  Act  of  Sederunt.     The 
two  first  cases  founded  on  by  the  defender  had  proceeded  before  a 
Lord  Ordinary  to  whom  they  did  not  properly  belong.     The  last 
is  the  only  one  where  the  drenmstances  were  the  same  as  the  pre- 
sent; but  there  was  no  adjudication  of  the  point  by  the  House  of 
Lords,  the  remit  being  obtained  of  consent,  and  without  any  dis- 
CQSiioo.    There  is  this  further  distinction  between  the  present  and 
the  eases  referred  to,  that  the  last  judgment  pronounced  by  Lord 
Mackenzie  in  the  cause  is  under  an  express  remit  by  the  Court  to 
his  Lordship. 

The  objection  having  been  discussed  in  minute  and  answers,  the  Opioton  of 
hofi  thuHce'Clerk  said — It  appears  to  me,  liiat  with  regard  to  ^^"^ 
this  and  every  other  process  that  depended  before  Lord  PitmiDy, 
the  mode  in  which  they  were  to  be  transferred  to  his  successor  is 
precisely  defined  by  the  Act  of  Sederunt ;  and  that  it  was  only  in 
raprd  to  enrolments  within  the  three  months  that  the  general  re- 
mit to  Lord  Mackenzie  could  have  any  effect    It  does  not  appear 
to  me  to  be  of  any  consequence,  that  his  Lordship  became  the  suc- 
eesBor  of  Lord  Fitmilly  upon  his  removal  to  the  Inner-House.    I 
do  not  see  it  averred  that  the  defender  discovered  this  irregularity 
sooner  than  he  states.    Our  remit  in  this  case  to  die  Lord  Ordi- 
uny,  to  determine  the  point  on  which  he  had  pronounced  no  judg- 
nen^  does  not  make  any  difference.     I  am  therefore  of  opinion, 
diat  as  the  enrolment  was  not  in  conformity  to  the  Act  of  Sederunt, 
which  was  passed  in  virtue  of  the  Act  of  Parliament,  the  subse- 
quent proceedings  are  to  be  held  null,  and  the  parties  must  just 
beg;m  de  novo. 

The  oOfrtJsM^eshavmg  concurred,  the  Court  found  the  proceed- 
11^  null  and  void. 

Ar  the  Patmer,  Akx.  Wood.        higU  jr  Dmald,  W.  S.  Agents.        For  the  De- 
fesder,  SkaiM^  Jtwry.        Tho.  MaOmae,  W.  &  Agent.       F.  Clerk* 
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FIRST  DIVISION. 
No.  LL  2  February  1838. 

MOINET 

agatnst 

HAMILTON. 

Bankrupt. — Public  Officer. — Found  that  the  casual  Jees  of  a 
pursuivant-at-arms  are  liable  to  sequestration^  in  so  Jar  as  they^  (domg 
wiih  the  salary  of  the  office^  exceed  the  benefkium  competentim. 

The  respondent,  Hamilton,  carried  on  business  as  a  bookbinder  in 
Edinburgh.  He  also  held  the  office  of  a  pursuivant-at-anm,  under 
the  title  of.  Kintyre  pursuivant  The  emoluments  of  that  office 
consisted  of  a  salary  of  L.16  :  13 : 4  per  annum,  and  a  share  of  the 
fees  payable  to  the  pursuivants  as  officers  of  the  Lyon  Court,  on 
new  honours  or  dignities  granted  by  the  King.  The  duties  of  the 
office  are  to  attend  the  Lord  Lyon  when  he  declares  war,  proclaims 
peace,  and  publishes  proclamations,  and  also  attend  at  coronations 
and  other  state  ceremonies.  They  are  required  to  be  personally 
present  at  a  coronation,  at  the  place  where  the  ceremony  is  per- 
formed, unless  their  attendance  is.  specially  dispensed  with.  These 
duties  they  are  required  to  perform  personallyj  e^tcept  in  case  of 
ill  health  or  other  necessary  cause  of  absence,  in  which  case  they 
areibound  to  procure  respectable  persons  to  officiate  for  them.  At 
the  coronation  of  George  IV.  the  pursuivants  gave  their  personal  at- 
tendance in  London,  but  this  was  dispensed  with  at  the  coronation 
of  his  present  Majesty. 

Hamilton  was  sequestrated  in  1830.  At  this  time  the  fees  of  bis 
office,  from  1821,  the  date  of  his  appointment,  only  amounted  to 
about  L.7,  16s.  yearly.  After  his  sequestration,  however,  in  con- 
sequence of  a  new  creation  of  Peers,  fees  to  the  amount  of  about 
L.60  became  due  to  him  '^  and  these  having  been  claimed  both  by 
the  bankrupt  and  by  his  trustee,  Mr  Cook,  the  collector  of  the  fees, 
brought  a  process  of  multiplepoinding  before  the  Second  Division 
of  the  Court,  in  which  Lord  Mackenzie  pronounced  this  interlocu- 
tor :  <  Prefers  the  claimant,  George  Mirry,  (the  trustee,}  to  the 

<  fund  in  medio,  and  decerns  in  the  preference,  and  against  the 

<  raiser  of  the  multiplepoinding  accordingly ;  repels  the  claim  of  the 

<  claimant,  Robert  Hamilton,  and  decerns.'   Note. — *  The  Lord  Or- 
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<  dinaiy  does  not  see  how^  after  recent  dedsionSi  he  can  find  a  col-  2  Feb.  issa 
*  lecdon  of  casual  fees,  payable  without  any  duty  whatever  done  for    ^"^V*^ 

<  them,  to  be  privileged,  either  as  alimentary  or  as  necessary  to  the  H«mUtoii. 

<  execution  of  oflScial  duties  for  which  a  fixed  salary  is  paid.     It  is 

<  indeed  not  easy  to  reconcile  these  decisions  to  any  privilege  at  all, 

<  except  that  of  aliment,  expressly  constituted  as  such.' 
Against  this  judgment  the  bankrupt  reclaimed ;  but  before  his 

leebdffliog  note  was  advised,  Moinet,  (who  had  succeeded  Mirry  as 
trustee,)  being  doubtful  whether  this  sum  could  be  held  as  included 
in  the  sequestration,  which  had  been  awarded,  under  the  authority 
of  a  geueral  meeting  of  the  creditors,  held  some  time  before,  and 
by  which  he  had  been  authorised  to  take  all  steps  necessary  to  the 
Mqaestration,  presented  a  petition  to  the  First  Division  of  the  Court 
for  a  supplementary  sequestration  of  these  additional  fees.  This  ' 
petition  was  superseded  till  the  proceedings  in  the  multiplepoinding 
vere  remitted  from  the  Second  Division,  which  was  done. 

The  bankrupt  objected  to  the  petition  for  supplementary  seques«  Bankrupt's 
tatioD,  and  pleaded—  '^^'^' 

I.  The  application  is  incompetent,  the  petitioner  not  having  com- 
plied with  the  directions  of  the  bankrupt  statute,  §  39,  in  so  far  as 
he  did  not  call  a  general  meeting  of  the  creditors,  and  obtain  their 
anthority  for  making  such  an  application. 

II.  The  office  of  Kintyre  pursuivant  being  personal,  and  being 
by  the  respondent  for  the  special  service  of  the  King  and  of 

the  public,  neither  the  office  nor  the  emoluments  annexed  to  it,  of 
which  the  fund  in  medio  forms  a  part,  are  saleable  or  attachable  by 
diligence,  and  therefore  the  fees  sought  to  be  sequestrated  belong 
to  the  respondent,  by  whom  the  relative  duties  have  been  perform- 
ed; Stair^  ii.  5.  18»  iii.  1.  87 ;  Erdiine,  iii.  6.  7 ;  BelTs  Com.  l 
125-6;  Wilson  v.  Falconer,  7  Dec.  1769,  Jfor.  165. 

III.  The  emoluments  annexed  to  the  office  are  not  arrestable, 
as  they  are  alimentary,  and,  both  in  fact  and  law,  do  not  amount  to 
more  than,  nor  indeed  to  so  much  as  a  reasonable  allowance  for  the 
decent  support  of  the  respondent,  who  is  under  an  obligation  to 
discharge,  and  who  has  discharged  the  duties  of  the  office  in  per- 
son. 

IV.  Even  if  the  fees  were  attachable,  the  respondent  is  entitled 
to  the  beneficium  competentise,  and  the  whole  emoluments  of  the  of- 
fice are  not  competent  to  the  support  of  the  respondent  himself, 
fiir  less  to  that  of  himself,  his  wife  and  family. 

Answered  by  the  trustee — 

L  The  creditors  having,  at  a  general  meeting,  authorised  the 
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«  Rb.  183a  trastee  to  take  aU  neoessary  itept  regarding  tbe  aeqaestratioii,  the 
petitioner  was  entitled,  nnder  that  general  authority,  to  present  the 
present  application. 

II.  There  was  no  autiiority  for  saying  that  the  fees  of  this  office 
were  not  attachable.  The  salary  attached  to  the  office  might  per- 
haps be  considered  as  alimentary,  bnt  it  was  not  included  in  the 
sequestration.  The  casual  fees  incident  to  the  office  stood  b  s 
very  different  situation* 


Moinet  o. 
Hamiltooi 

IVustee's 
Pleu. 


Opinion  of 
Court. 


Judgment. 


Ijyrd  Craiffie. — I  do  not  think  the  decisions  r^|;arding  the  per- 
quisites of  otiier  offices  apply  to  this  case.  Where  there  is  a  fixed 
salary,  and  certain  casual  emoluments  received  at  uncertain  periocb, 
I  do  not  think  that  we  can  make  any  distinction  between  the  salary 
and  the  emoluments.  But  taking  tiie  whole  salary  and  the  emolu- 
ments of  this  office  since  the  respondent  came  into  possession  of  it,  can 
it  be  said  that  tiiese  afford  more  than  a  scanty  maintenance?  They 
are  barely  sufficient  for  that  purpose.  I  think  we  must  consider 
the  question  in  reference  to  the  office  when  it  was  originally  con- 
ferred, and  are  not  entitled  to  touch  that  now,  which  could  not  have 
been  attached  at  the  time  the  office  was  established. 

Lard  Balgray, — I  think  there  is  nothing  in  the  objection  to  the 
competency  of  the  petition.  The  general  authority  given  by  the  cre- 
ditors was  quite  sufficient  to  warrant  this  application.  Upon  the 
merits,  I  confess,  if  I  were  to  judge  of  this  office  as  it  was  a  centnry 
ago,  I  would  be  very  much  disposed  to  find  that  tiie  fees  must  fidl 
under  the  name  of  salary,  and  therefore  could  not  be  attached.  But 
when  I  consider  the  change  of  times,  and  the  decisions  of  this  Court, 
finding  that  the  fees  of  macers  of  Court  are  attachable,  I  cannot 
distinguish  between  those  fees  and  the  fees  arising  to  the  office 
held  by  the  respondent  The  Court  have  held  that  the  fees  of 
macers  are  attachable,  and  it  is,  in  consequence  of  that  deciBion,  that 
I  concur  in  the  interlocutor  pronounced  by  Lord  Mackenzie.  I  do 
not  think  there  is  any  thing  in  this  case  to  allow  the  respondent 
the  benefidum-  competentise :  the  salary  attached  to  the  office  ap- 
pears to  me  to  be  as  much  as  he  is  entitied  to. 

Lard  Prerideni. — I  concur  with  Lord  Balgray  except  on  the  hst 
point.  I  think  the  respondent  is  entided  to  the  beneficium  compe- 
tenties.  If  we  are  to  suppose  that  he  has  nothing  else  than  the  sa- 
lary and  emoluments  of  this  office,  they  are  clearly  not  suffidoit 
They  are  not  equal  to  the  wages  of  an  ordinary  man-servant,  who 
has  generally  his  clothes  in  addition  to  his  wages. 

The  following  interlocutor  was  pronounced :  <  The  Lords  hav- 

<  ing  resumed  consideration  of  this  petition,  together  with  the  pro- 

<  cess  of  multiplepoinding,  now  remitted  from  the  Second  Division, 
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^raised  at  the  instance  of  John  Cook  against  the  bankrupt  by  the  2  Fdb.  1833. 
'petitioner^  relative  to  certain  fees  levied  by  the  pursuer  Cook     ^^y^^ 

<  iwing  the  years  1830  and  1831,  conjoin  the  process  of  multiple-  ^^|||J[; 
'  poinding  with  this  process ;  recal  the  interlocutor  of  Lord  Mackeneie 

<  pronounced  in  the  multiplepoinding  reclaimed  against  by  the 

<  baakmpt ;  find  that  the  fees  of  the  bankrupt's  office  are  legally 
'  sttachable  by  his  creditors,  and  that  this  process  of  supplementary 
'  sequestration  is  a  competent  mode  of  attaching  the  said  fees  for 

*  behoof  of  his  creditors  in  general ;  but  in  respect  that  the  said  fees, 
'  and  the  salary  of  the  office,  taken  together,  do  not  exceed  an  ade- 

*  qnate  fund  of  subsistence  for  the  bankrupt  while  vested  with  the 

*  office,  refuse  the  desire  of  the  petition  for  supplementary  seques- 

<  tration,  and  dismiss  the  same ;  and  in  the  multiplepoinding  pre- 
« fer  the  lyuikrupt,  Robert  Hamilton,  to  the  fund  in  medio,  and  de- 
'  cern,  but  find  no  expenses  due  to  either  party/ 

For  IVutfee^  Simt,  MUns.        John  Davidttmf  Agent.        Alu  ZUm  tfFmi.  fHcp^y) 
Cunie,        James  Qemmdf  Agent        B*  Clerk. 

T. 


SECOND  DIVISION. 
No.  LIL  5  February  1833- 

J.  Q.  WOOD 

offinngt 

DAVID  SCOTT. 

Rakkino  akd  Sale. — Adjudication  [in  implement.] — Stat. 
88  Geo.  III.  c.  74. — The  dependence  of  an  action  of  ranking  and 
tak  does  not  render  incompetent  a  subsequent  abjudication  in  impie^ 
ment  of  a  missive  of  sale  €f  subjects  induded  in  the  process  of  rank- 
inff,  fffunted  by  the  common  debtor  before  that  process  was  raised* 

In  1819,  Mr  Baynes  granted  a  missive  of  sale  of  part  of  his  pro- 
perty called  Malta,  situate  in  the  vicinity  of  Edinburgh,  to  Scot^ 
the  claimant  in  this  case,  who,  in  consequence,  entered  into  posses^ 
sion,  which  he  continued  to  hold  till  1828,  when  it  was  assumed  by 
an  heritable  creditor  of  Baynes,  in  virtue  of  a  security  over  the 
whole  of  the  lands  of  Malta,  granted  before  the  date  of  die  missive 
of  sale  to  Scott 
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5  Feb.  1833.       Subsequently,  a  ranking  and  sale  was  brought  of  the  whole  of 
v^N/^«^    Ba}me8'  property,  including  that  part  which  had  been  sold  to  Scott 

Wood  V.  Scott  Jq  ^{g  process,  during  the  period  allowed  for  lodging  claims  in  the 
decree^ of  certification  contra  non  producta,  Scott  produced  the 
missive  of  sale.  The  common-agent  having  obtained  letters  of  pub- 
lication and  sale,  Scott  applied  to  the  Court  to  delay  the  sale  of 
his  purchase,  stating  that  he  was  in  the  course  of  completing  his 
title  by  adjudication  in  implement.  Delay  was  accordingly  grant- 
ed ;  and  thereafter  the  Court,  in  hoc  statu,  excepted  the  Subject  in 
question  from  the  warrant  of  sale,  and  quoad  ultra  remitted  die  im- 
plication to  the  Lord  Ordinary.  Scott  having  now  obtained  decree 
of  adjudication  in  absence  against  the  common  debtor,  the  Lord  Or- 
dinary ordered  cases,  *  upon,^«f.  Whether  it  be  competent,  after  a 

<  process  of  ranking  and  sale  has  been  raised,  for  the  holder  of  a 

<  missive  of  sale  or  feu  of  part  of  the  lands,  and  providing  it  be  be- 

<  fore  decree  of  certification,  to  obtain  a  decree  of  adjudication  in 

<  implement,  and  what  is  the  effect  thereof,  if  competent,  in  compe- 

<  tition  with  the  common-agent  or  pursuer  in  his  process  ?  Seeoadf 

<  What  is  the  consequence  that  the  decree  of  adjudication  was  ob- 

<  tained  and  produced  in  process  after  decree  of  certification  was 

<  pronounced  ?' 


Common-  Pleaded  for  the  common  agent — I.  The  proceeding  in  question 

Agent's  Pleas,  jg  prohibited  by  the  express  terms  of  the  sequestration  act,  which, 
in  the  10th  section,  declares,  <  that  when  the  estate  of  a  debtor  is 
brought  into  the  Court  of  Session  by  process  of  judicial  sale  and 
ranking,  the  decree  of  sale  to  be  pronounced  by  the  Court  shall 
be  held  as  a  general  adjudication  in  favour  of  every  creditor  who 
shall  afterwards  be  included  in  the  decree  of  division ;  and  the  ef- 
fect of  such  general  decree  shall  be  the  same  in  all  competitions,  or 
questions  of  ranking  and  preference,  as  if  it  had  been  pronounced 
and  extracted  of  the  date  of  the  first  calling  of  the  process  of  sale 
before  the  Lord  Ordinary  in  the  Outer- House,  and  no  separate 
adjudication  shall  be  allowed  to  proceed  during  the  dependence  of 
a  judicial  sale;  it  being  hereby  declared  to  be  competent  to  the 
Court  of  Session  to  settle,  by  an  Act  or  Acts  of  Sederunt,  in  what 
manner,  and  at  what  period  or  periods,  the  principal  sums  or  by- 
gone interests  of  the  debts  shall  be  accumulated,  so  as  to  do  equal 
justice  to  all  concerned.' 

The  claimant's  doctrine  is  not  less  at  variance  with  the  general 
scope  and  even  declared  object  of  the  statute,  than  it  is  with  this 
express  prohibition.  A  missive  of  sale  creates  no  real  right  in  the 
subject  sold,  but  merely  the  relation  of  debtor  and  creditor  be- 
tween the  parties  to  the  transaction.     It  is  certain  that  an  adjudger 
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bf  debt  would  not  be  affected  by  the  common  debtor's  obligation  to  5  peb.  1833.- 
implement  the  missive ;  Russell  v.  Ross's  Creditors^  31  Jan.  1792,    V«p»y^k*^ 
M.  10^0;  Wyllie  v.  Duncan,  8  Dec.  1803,  M.  10,269.     Nor,  Wood  t;.  Scott, 
of  coune,  after  the  subjects  have  been  rendered  litigious  by  a  pro-  Common. 
em  at  ranking  and  sale,  would  the  common*  debtor  be  entitled  to  Agent's  Fleas, 
perform  sach  act  to  the  prejudice  of  his  other  creditors. 

The  claimant  being,  therefore,  a  mere  pelrsonal  creditor  of  the  com- 
mon debtor,  and  the  great  object  of  the  Legislature  being  to  place  all 
personal  creditors  on  the  same  footing,  or,  as  it  is  expressed  in  this 
very  flection  of  the  statute,  to  <  do  equal  justice  to  all  concerned,' 
it  is  impossible  that  the  claimant's  construction  can  be  correct,  if  its 
effect  be  to  give  him  a  preference  over  the  other  personal  creditors 
in  the  laniung.  This,  however,  is  the  necessary  result  of  prohibit- 
ing those  creditors  from  leading  adjudications  pending  the  process, 
while  the  claimant  is  permitted,  by  similar  diligence,  to  appropriate 
part  of  the  common  debtor's  estate.  The  intention  of  the  Legislature 
brlher^appears  from  the  corresponding  provisions  in  the  30th  and  42d 
flections  of  the  statute,  in  regard  to  the  process  of  sequestration. 

II.  With  regard  to  the  second  question  stated  in  the  interlocu- 
tor—It has  always  been  deemed  necessary  in  a  process  of  ranking 
and  sale,  that  the  claims  and  gpround  of  debt  should  be  produced  at 
the  outset.  This  object  was  formerly  accomplished  by  a  relative 
reduction  and  improbation  at  the  instance  of  the  pursuer  of  the 
ranking;  but  by  the  Act  of  Sederunt,  17  January  1756,  the  neces- 
nty  of  this  separate  proceeding  is  dispensed  with,  and  the  decree 
of  eertification  oontra  non  producta,  to  be  pronounced  in  the  process 
of  ranking  itself,  is  declared  to  have  the  same  effect  as  the  like  de- 
cree in  the  reduction-improbation.  In  terms  of  that  enattment* 
the  Court  can  look  at  110  documents  which  were  not  produced  at  the 
date  of  the  certification ;  and  it  cannot  be  a  circumstance  in  favour 
of  the  claimant,  that  his  decree  of  adjudication  in  implement  was 
not  obtained  at  that  date. 

Pleaded  for  the  claimant — I.  That  the  separate  adjudications,  aaimam's 
which  the  bankrupt  statute  prohibits  during  the  dependence  of  a  ^^^"' 
ranking  and  sale,  are. adjudications  for  debt  only,  is  manifest,  in  the 
first  pbce,  from  the  chiuse  immediately  following  the  prohibition, 
declaring  it  competent  to  the  Court  of  Session  to  settie  in  what 
manner,  and  at  what  periods,  <.  the  principal  sums  and  bygone  inte- 
^  rests  of  the  debts  shall  be  accumulated.'  In  the  second  place,  the 
flection  in  which  the  prohibition  occurs  must  be  taken  in  connection 
with  the  preceding  section,  the  preamble  of  .which,  with  obvious  re- 
ference to  the  provisions,  of  both  sections,  declares  tiie  object  of  the 
Legislature  to  be,  <  in  order  to  lessen  the  numberjs  of  adjudications 
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5  Feb.  isaa  «  for  debt,  and,  consequently,  the  expense  to  all  parties,  and  to  iaci- 
<  litate  the  pari  passu  preference  of  credit6rs  in  similar  drcumstanees.' 
'  But  here  adjudications  in  implement  could  not  be  contemplated, 

^^°^*^  because  this  sort  of  adjudications  are  in  their  own  nature  not  lab- 
ject  to  pari  passu  preference ;  Bdl^  L  749 ;  Campbell  v.  Maeviosr, 
17  June  1775,  M.  277;  Wright  v.  Murray,  29  June  1821.  In 
this  view,  either  the  Legislature  must  be  held  to  give  parties  in  the 
situation  of  the  claimant  no  equivalent  for  depriying  them  of  their 
right  to  adjudge  in  implement,  as  is  given  to  other  creditors  in  lieu 
of  their  right  to  lead  separate  adjudications  for  their  debts;  or  if 
such  equivalent  be  afforded  by  the  decree  of  sale,  then  that  decree 
could  only  operate  this  effect,  by  holding  it  tantamount  to  a  proper 
decree  in  an  adjudication  in  implement,  excluding,  of  course,  all 
competition. 

There  are  no  grounds  for  holding  the  decree  of  adjudication  in 
&your  of  the  bankrupt's  whole  creditors,  which  is,  by  the  section  in 
question,  declared  to  be  included  in  the  decree  of  s&de  in  a  process 
of  ranking,  as  having  a  stronger  effect  than  the  general  decree  of 
adjudication,  which  is  pronounced  in  fiivour  of  the  trustee  in  the 
process  of  sequestration  under  the  same  statute.  But  it  has  been 
determined  that  such  general  adjudication  does  not  prevent  a  party 
from  taking  steps,  judicially  or  extrajudicially,  to  complete  a  title 
to  heritable  property,  which  the  bankrupt,  previous  to  his  bankrnptqr, 
was  bound  to  make  effectual;  Gordon  v.  Cheyne,  5  Feb.  1834; 
Cormack  v.  Gardner's  Trustees,  8  July  1829;  Cranstoun  and  An- 
derson V.  Bon  tine,  2  Feb.  18S0.  In  all  such  cases  the  competiticm 
will  depend  on  the  priority  of  the  infeftment;  and,  in  the  present 
case,  there  is  as  yet  no  opposing  infeftment  to  that  of  the  chumant; 
BeJl,  I  288. 

11.  The  decree  of  certification  contra  non  producta  could  not 
prevent  the  claimant  afterwards  obtaining  an  effectual  decree  in  the 
process  of  adjudication  and  implement.  The  effect  of  such  decree 
of  certification  is  just  the  same  in  favour  *  of  the  whole  creditors,  as 

<  if  each  of  them  had  pursued  a  reduction-improbation,  (the  remedy 

<  prior  to  the  act  of  Sederunt  1756,)  and  had  obtained  decree  of 

<  certification  in  that  action;'  £rsA.  II,  12,  62.  Conseqnentiy,  the 
certification  contra  non  producta  strikes  only  at  grounds  of  debt 
or  diligences  existing  at  its  date,  and  not  produced  in  the  ranking, 
and  can  never  bar  a  creditor  from  afterwards  leading  an  adjudica- 
tion against  the  bankrupt  estate,  in  implement  of  an  obligation  pre- 
viously granted  and  produced ;  Grierson  v.  Douglas,  Heron  and 
Company,  22  Nov.  1785,  M.  274 ;  Dun's  Representatives  v, 
Johnston  and  Others,  19  May  1796,  M.  273;  Edie  and  Laird,  P^ 
titioners,  20  Jan.  1797,  M.  App,  Adfudicaiian,  No.  9. 
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Lord  CrinffhHe  Baid — I  see  no  incompetency  io  any  one  pursuing  5  Feb.  \S33* 
an  adjudication  in  implement  after  a  process  of  ranking  and  sale     ^^^V^^ 
iias  been  raised.     An  action  of  that  nature  renders  the  subject  liti-  ^^^^'^^^^^ 
gioosy  but  only  to  the  extent  of  preventing  voluntary  acts  of  the  Opinion  of 
proprietor  relating  to  it,  and  has  no  effect  against  third  parties,  ^^"^ 
who  take  measures  in  a  court  of  law.     Before  the  bankrupt  act^ 
every  creditor  was  at  liberty  to  adjudge,  pending  an  action  of 
nmking  and  sale,  on  grounds  of  debt  produced  before  the  decree 
of  certification,  and  this  was  only  prohibited  by  that  statute.     But 
meh  enactment  cannot  apply  to  an  adjudication  in  implement, 
because  that  diligence  is  quite  unconnected  with  the  ranking 
and  sale^  and  not  only  claims  no  benefit  from  it,  but  has  a  ten- 
dency to  put  an  end  to  it  altogether.     For  the  same  reason  the 
decree  of  certification  can  have  no  effect  upon  it    Suppose  a  rank- 
ing and  sale  to  be  brought  against  a  person  actually  divested  of 
bia  land  by  an  infeftment  in  favour  of  another,  no  decree  of  cerd- 
fieation  could  exclude  the  true  proprietor  from  producing  his  right, 
and  objecting  to  the  action  and  all  its  consequences.     It  is  clear, 
irom  the  expression  in  the  10th  section  of  the  bankrupt  act,  that 
adjudications  for  debt  were  alone  in  view ;  for  it  is  there  declared, 
that  this  Court  is  to  settle  when  and  how  *  the  principal  sums  and 
'  bygone  interests  of  the  debts'  are  to  be  accumulated :  Whereas, 
in  adjudications  in  implement,  there  are  no  principal  sums  nor  inte- 
rests in  view ;  nor  is  any  pari  passu  preference  known  among  them. 
The  reason,  too,  of  the  statute,  viz.  to  prevent  the  multiplicity  of 
adjudications,  shews  that  the  adjudications  alluded  to  are  for  debt 
only,  because  these  were  necessary  to  be,  and  were  always  raised  in 
rankings  and  sale ;  and  it  was  to  prevent  the  necessity  of  them,  and 
to  save  expense,  that  this  enactment  was  made. 

With  regard  to  the  effect  of  the  adjudication  in  implement,  in  com- 
petition with  the  common-i^ent,  it  ought  to  be  observed,  that  the 
subject  is  to  be  struck  out  of  the  sale ;  and  as  to  the  decree  of  adjudi- 
cation in  implement  having  been  obtained  after  the  decree  of  cer- 
tification, there  is  nothing  in  the  objection,  because  the  ground  of 
the  decree  was  produced  before  the  certification  took  effect. 

Lord  Glenlee. — I  agree  entirely  with  what  Lord  Cringletie  has 
said.  I  see  nothing  we  have  to  decide  but  the  question  raised,  as 
to  whether  the  adjudication  was  competent  in  reference  to  the 
effect  of  the  10th  section  of  the  bankrupt  act ;  and  I  think  it  is 
impossible  to  look  at  the  statute,  without  being  satisfied  that  it 
refers  to  adjudications  for  debt,  and  to  these  only.  I  think  the 
9th  and  10th  sections  form  but  one  set  of  provisions,  relative  to 
the  aame  matter;  and  the  former  section  sets  o\it  with  a  state- 
laent  of  the  object  of  the  Legislature,  which  can  have  no  relation 
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5  Feb.  1833.  (o  adjudications  in  implement     The  plea  of  lidigioBity  is  not  af- 
fected by  this  construction  of  the  statute ;  but  it  is  not  applicable 


Wood  V.  Scott.  • 


Opinion  of 
Court. 


Judgment 


in  this  case,  where  the  agreement,  for  implement  of  which  the  ad- 
judication was  led,  was  entered  into  several  years  before  the  sub- 
ject was  rendered  litigious.  Upon  the  whole  matter,  I  do  not  think 
your  Lordships  can  do  otherwise  than  find,  that  an  adjudication  in 
implement  is  not  rendered  incompetent  by  the  statute,  in  the  case 
of  a  previous  ranking  and  sale. 

.    Z^ord  JusHce^ClerL — I  concur  with  your  Lordships.     Indeed,  I 
never  had  any  serious  doubt  that  the  bankrupt  statute  does  not  ap- 
ply to  adjudications  in  implement. 
.    The  Courtj  accordingly,  <  find  that  the  adjudication  in  implement 

<  here  in  question  is  not  rendered  incompetent,  under  the  provisions 
'  of  the  bankrupt  act,  by  the  process  of  ranking  and  sale ;  and  that, 

*  if  duly  deduced,  the  subject  must  &11  to  be  struck  out  of  the  sale; 

*  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly,  always 
'  without  prejudice  to  the  legal  claims  of  the  creditors  infeft  in  said 

<  subjects.' 

Lord  Medwyn,  Ordinary.         For  Common- Agent,  JCeoy,  ManhaR        Party,  Agent. 
For  Claimant,  •TamesoTt,  Wilsotu         Party,  Agent.         T,  Clerk. 

s. 


SECOND  DIVISION. 


No.  LIIL 


7  February  1833. 


KNIGHT,  Petitioner. 


Jurisdiction  (nobile  officium). — Tutor  and  Curator. 


A  PROPRIETOR  of  an  entailed  estate  applied  by  petition  to  the 
Court  to  appoint  a  factor  loco  absentis  to  a  youth  .about  fourteen 
years  of  age,  under  the  following  circumstances : 

The  petitioner  was  about  to  lay  out  money  on  improvements  on 
his  entailed  estate,  under  the  authority  of  the  statute  10  Geo.  IIL 
c.  5L  The  absent  person  (John  Keppel  Knight)  was  his  nephew, 
and  next  heir  of  entail,  after  the  heirs  of  his  own  body.  He  was 
now  residing  in  Moravia  with  his  mother,  and  apparently  without 
any  view  of  returning  to  this  country.  The  petitioner  was  not  only 
the  nearest,  but,  (with  the  exception  of  his  own  son,)  the  only  male 
relation  of  the  absent  person  by  the  father's  side,  and  was  oonse* 
quently  the  only  person  to  whom  the  statute  authorised  intimation 
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of  the  intended  improvements,  to  be  made,  as  the  absent  person  had  7  Feb.  1833. 
no  known  fsM^tor  or  attorney  in  this  country.   The  petition  set  forth    ^^p^^^v^ 
these  circumstances,  and  prayed  that  the  Court  would  nominate  and  ^night,  Peti- 
appoint  a  fit  person,  as  factor  loco  absentis  for  the  said  J.  K.  Knight, 
with  power  to  the  said  factor  to  act  for  him  in  the  matter  referred 
to  in  this  petition,  and  to  attend  to  his  interests,  as  the  next  heir 
entitled  to  succeed  to  the  said  estate  after  the  heirs  of  the  body  of 
the  petitioner,  in  regard  to  the  said. improvements,  &c. 

The  Court  held,  that  it  would  not  be  proper  to  grant  a  factory,  Opioion  of 
either  with  these  special  powers,  or  upon  a  petition  which  proceed-  ^^^ 
ed  on  a  narrative,  that  the  object  of  the  appointment  was  to  enable 
some  person  to  receive  a  statutory  intimation,  in  a  case  for  which 
there  was  apparently  no  provision  in  the  statute.  They,  therefore, 
allowed  the  petition  to  be  withdrawn,  without  writing  upon  it,  ob- 
serving, that  the  petitioner  might  present  another  for  the  appoint- 
ment of  a  factor  loco  absentis  to  his  nephew  in  the  usual  terms, 
and  then  might  make  the  intimation  to  such  factor,  if  he  were  so 
advised.  Such  a  proceeding  would  not  compromise  the  Court,  or 
infer  any  opinion  as  to  the  efficacy  of  such  intimation,  as  a  compli- 
ance with  die  statute  10  Geo.  III. 

Act.  for  the  Petitioner,  P.  RobtrUon,         Cumvingham  f  Bdl,  AgeDts.         F,  Clerk. 

u. 


SECOND  DIVISION. 
No.  LIV.  8  February  1833. 

TOD  AND  Others 

offainst 

CHALMERS  and  Others. 

Superior  and  Vassal. — Non-entry. — The  dependence  of  an  action 
between  defenders  in  a  declarator  of  mmrembry^  for  ascertaining  which 
party  has  right  to  the  property  in  questioTi,  is  not  a  sufficient  ground 
for  requiring  process  to  be  sisted  in  the  dedarator  till  the  determiua- 
tian  of  the  other  action^  unless  the  dtfenders  offer  immediate  payment 
to  the  superior  qfallfeU'^uties  in  arrear  and  current. 

Tod  and  others  were  superiors  of  a  subject  which  was  held  of  them 
by  John  Taylor,  who,  being  feudally  invested,  granted  a  disposition 
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8  FeU  1833.  of  the  property  in  &yonr  of  William  CSrawford,  upon  wbich  be  took 
^^V^"^    infeftment)  bat  did  not  enter  witb  the  superior.     Both  Taylor  and 
r.  Chalmers  ^  Crawford  being  dead,  and  the  feu-duties  having  been  allowed  to 
and  Others,      run  in  arrear,  the  superiors  brought  this  action  of  declarator  of  non- 
entry,  calling  the  representatives  of  these  vassals  as  defenden. 
Chalmers  entered  appearance  as  trust-disponee  of  Crawford ;  and 
maintained  that  the  process  ought  to  be  sisted,  until  the  determi- 
nation of  an  action,  then  in  dependence  against  him,  at  the  instance 
of  Taylor^s  heirs,  who  claimed  right  to  the  subject  in  question, 
although  he  did  not  offer  to  pay  the  arrears  ol  feu-duty  in  the  mean 
time,  but  only  to  find  caution  for  the  same ;  Ersk.  ii.  5,  40 ;  Ro- 
bins V.  Drummond,  13  June  I823« 

The  Lord  Ordinary,  *  in  respect  the  defender,  Thomas  Chalmen, 
<  has  not  offered  payment  of  the  feu-duties,  past  and  future,'  (cur- 
rent,) ^  decerns  in  terms  of  the  conclusions  of  the  libel,'  &c. 


Judgment 


The  defender  reclaimed,  but  the  Caxri  unanimously  adhered; 
giving  power,  however,  to  the  Lord  Ordinary  to  read  his  interlo- 
cutor, and  sist  process,  upon  payment  of  the  feu-duties. 

Zord  Medvyn,  Ordinary.  For  the  Puraaers,  Skma,  MankoB,  Akx,  SeoUt 

Agent,  For  the  Defender,  Eutherfitrdf  Baxter,  C.  F.  Davidson,  W.  S. 

Agent,         7.  Clerk. 

S. 


SECOND  DIVISION. 


No,  LV- 


9  February  1833. 


Mrs  ANNE  GORDON  and  Others 

against 
MURRAY. 


Provision  to  Heirs  and  Children. — A  moderate  provision  being 
made  by  a  father  in  his  daughter's  marriage-contractf  of  a  sum  ^ 
money  to  his  daughter  in  Ufsrent,  and  to  the  children  qf  the  mar^ 
riage  in  fee,  in  consideration  qf  which  she  gave  up  aU  her  claims 
fbr  legitinh  or  otherwise,  out  of  his  succession,  was  sustained  as  an 
onerous  claim  upon  his  bankrupt  estate,  in  a  compdiikn  with  his 
creditors,  atthough  no  part  <f  it  was  exigible  till  (rfter  his  detOh. 

The  petitioner,  Mrs  Anne  Gordon,  was  one  of  the  daughters  of 
the  late  Mr  Munro  of  Achany,  and,  in  oontemphition  of  her  mar- 
riage in  1819  with  Mr  Gordon,  a  marriage- contract  was  executed, 
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to  which  Mr  Munro  became  a  party.     By  this  contract  Mr  Gor-  9  Feb.  18S3. 
doQ  ixrovided  his  wife,  in  the  event  of  her  sarviving  him,  in  a  cer-    ^''^V^^ 
tain  free  annuity  out  of  his  effectSi  and  with  his  household  fumi-  q^^\^° 
tore,  &e. ;  and,  on  the  other  hand,  Mr  Munro  bound  himself,  his  Murray, 
kein,  &c  within  twelve  months  after  his  decease,  to  <  pay  to  the 

<  said  John  Gordon  and  Anne  Munro  the  sum  of  L.1000  sterling, 

<  with  the  interest  thereof  from  that  time  until  paid,  which  sum  is  to 

<  be  lent  out  on  heritable  security,  taking  the  bond  therefor  to  the 
'ttid  John  Crordon  and  Anne  Munro  in  liferent,  for  her  liferent 

<  nae  allenarly,  and  to  the  children  procreated  or  to  be  procreated 

<  of  the  marriage  in  fee ;  whom  failing,  to  the  said  William  Mun- 

<  ro^  his  heirs  and  assignees  whomsoever,  in  fee ;  declaring,  that  in 

<  case  the  said  Anne  Munro  shall  predecease  the  said  John  Gor- 

<  don,  and  without  issue  of  the  marriage,  then,  and  in  that  events 
'  the  foresaid  principal  sum  shall  revert  to  the  said  William  Munro' 

<  and  his  foresaids ;  and  of  which  sum  of  L.1000  sterling  the  said 

<  John  Gordon  and  Anne  Munro  accept  in  full  of  tocher,  or  bairns' 
'  part  of  gear,'  &c. 

Mr  Munro  was  solvent,  and  supposed  to  be  in  affluent  circum- 
stances at  the  time  of  the  marriage,  but  he  became  bankrupt,  and 
was  sequestrated  in  1823.  Mr  Gordon  died  in  1824 ;  and  in  1825 
htt  widowf  Mrs  Gordon,  lodged  a  claim  in  her  own  name,  and  that 
of  her  children,  on  her  Other's  estate,  for  the  sum  contained  in  her 
marriage-contract  It  was,  however,  not  pressed  until  after  her  &- 
ther's  death  in  1829,  when  the  amended  claim,  which  formed  tiie 
subject  of  the  present  petition,  was  lodged  against  his  estate. 

Mr  Murray,  the  trustee  on  Mr  Munro's  sequestrated  estate, 
ptOBounced  a  judgment  on  this  claim  in  tiie  following  terms :  ^  Be- 
<  ii^  advised  that  this  daim  cannot  be  sustained  as  in  a  competition 
^  with  Mr  Monroes  onerous  creditors,  I  do  therefore  reject  the  same, 
'  and  refuse  to  rank  it  upon  the  estate.' 

Mrs  Gordon  presented  a  petition  and  complaint  in  her  own  name 
U)d  that  of  her  children  against  this  judgment,  ond  pleaded — That 
the  provisions  made  upon  her  and  her  children  by  her  father  were 
onerous^  both  in  respect  of  tiie  marriage  which  followed  on  the  iedth 
rf  them,  and  of  the  counter  provisions  made  in  contemplation  of 
the  marriage  by  her  husband ;  that  tiie  provision,  although  not  exi- 
giUe  during  her  father's  lifetime,  was  not  in  the  situation  of  an  or- 
diaary  provision  made  by  a  father  upon  his  children,  but  formed 
part  of  an  onerous  contract,  and  was  in  &ct  a  settlement  by  the 
gnmd&ther,  a  third  party,  upon  his  grandchildren,  the  issue  of  the 
marriage,  who  were  not  otiierwiae  his  heirs ;  Blackburn  v.  Oliver, 
29  May  1816 ;  Gordon  v.  Stirling,  26  Nov.  1822 ;  and  Gourlay 
17.  Thomson,  (in  House  of  Lords,)  2  Shaw,  App.  Cases,  183. 
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Gordon  and 
Others  V. 
Murray. 

Trustee's 
Pleas. 


The  Trustee  answered — That  although  it  was  true  that  the  con- 
tract of  marriage  was  onerous,  yet  it  did  not  follow  that  all  the  pro- 
visions contained  in  it  were  valid,  or  effectually  constituted,  in  com- 
petition with  the  creditors  of  the  g^ranter;  that  the  law  looked  with 
great  jealousy  to  any  attempt  by  a  father  to  constitute  a  debt  against 
his  own  estate  in  favour  of  his  children ;  and  that  it  was  scarcely 
possible  to  do  so  by  such  a  provision  as  the  present,  which,  it  was 
confessed,  could  not  have  been  made  the  ground  of  any  claim  against 
the  fether  during  his  life ;  Erskine^  3.  8.  39 ;  Younger  Children  of 
M^Tavish  v.  His  Creditors,  15  Nov.  1787  ;  Brown  v.  Govan, 
1  Feb.  1820.  In  the  case  of  Blackburn  v.  Oliver,  the  proTiaon 
began  to  bear  interest  from  the  date  of  the  contract,  during  the  life- 
time of  the  granter ;  and  the  same  consideration  appears  to  have  ru- 
led the  cause  of  Gordon  v.  Stirling.  In  that  of  Gourlay  v.  Thomson, 
the  judgment  of  the  House  of  Lords  proceeded  on  the  ground  of 
the  purchase  made  by  the  son,  of  a  provision  in  &vour  of  hb  child- 
ren from  their  grandfather^  by  the  surrender  of  a  valuable  lease  to 
which  he  (the  son)  had  right. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note : 

<  The  Lord  Ordinary  having  considered  the  closed  record,  and 
whole  process,  and  heard  parties'  procurators  thereon,  makes  avi- 
sandum  with  the  cause  to  the  Court ;  appoints  the  answers  to  the 
petition  to  be  printed,  and  copies  of  the  petition  and  answers,  with 
this  interlocutor  and  subjoined  note,  to  be  put  into  the  boxes  of 
the  Lords  of  the  Second  Division  of  the  Court  quamprimum,  in 
order  to  be  reported.' 

Note. — <  This  cause  was  argued  before  the  Lord  Ordinary  very 
ably  and  very  fairly,  the  trustee  stating,  that  he  wished  to  state 
the  argument  effectually,  as  in  foro  contradictorio,  but  not  to  press 
any  thing  beyond  what  it  will  fairly  bear.  The  Lord  Ordinary 
thinks  that  there  ought  to  be  a  judgment  of  the  Court;  and  the 
party  being  poor,  he  reports  the  cause,  as  the  best  mode  of  obtain- 
ing it 

<  There  are  two  points ;  1.  Whether  the  rights  constituted  by 
the  marriage-contract  are  to  be  ranked  with  the  debts  of  Mr 
Munro.  The  trustee  says  that  they  cannot,  because  they  were 
in  no  degree  exigible  in  the  grantor's  lifetime,  referring  to  the 
well-known  authorities  as  to  provisions  by  a  father  in  his  own 
marriage-contract;  particularly  M'Tavish,  November  15. 1787,  and 
Brown,  February  1. 1820 ;  and  then  maintaining  that  it  makes  no 
difference,  that  the  provision  is  in  the  marriage-contract  of  a  third 
party  with  the  grantor's  daughter,  the  benefit  being  to  her  and  her 
children.     But  he  states  the  point  as  being  new  and  undecided, 
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<  Soppoedag  that  the  obligation  to  lay  out  was  not  prestable  in  Mr  9  Feb.  1833. 

<  Mi!oio*8  life,  (which  may,  perhs^s,  be  doubtful,)  the  petitioner     S^*y-^^ 

<  maiDtains,  that  the  principle  founded  oh  does  not  apply  to  the  Gordon  and 

<  case  of  an  individtial,  not  a  party  in  th^  marriage  itself,  contract-  Murray. 
'ZDg  specific  obligations  to  all  those  who  may  be  directly  interested. 

*  There  the  onerous  contractingJs  direct ;  all  the  parties  interested, 

*  —the  husband  (a  stranger)  for  himself-^the  wife  for  herself — and 

<  bath  for  the  children^  are  third  parties  quoad  the  granter  of  the 
'obligation:  and* he  transacts  with  them  for  the  marriage,  and  for 

<  die  counter  obligations,  as  directly  and  onerously  as  he  might  pur- 
^chase'any  other  benefit  to  himself,  and  grant  a  post  obit  bond  for 
^  the  price.  The  trustee's  counsel  admitted,  that  if  such  a  provision 
'wore  made  by  the  lincle  of  the  lady,  he  could  not  deny  that  it 
'  would  be  an>  onerous  debt.  But  the  circumstance  of  the  third 
'  party  transacting  being  her  father,  does  not  seem  to  ailter  the  one- 

<  rous  character  of  the  transaction  itself.    The  cases  referred  to  by 

'  the  petitioner  are  knportant.     In  that  of  Blackbirm,  certainly,  in- 

'  tel-est  was  exigible  in  the  granter's  life.     But,  according  to  the  re- 

'port,  the  dedsion  was  not  made  to  depend  on  this.    The  case 

'of  Gourlay,  as  decided  in  this  Court,  is. very  much  in  point;  and 

'  though  Lord  GiSbrd,  in  affirming  the  judgment,  proceeds  mainly 

'on  the  surrender  of  a  lease  as  a  special  onerous  cause,  the  object 

'  of  his  remarks  seems  to  have  been:  to  guard  against  any  infringe- 

'  dieiTt  of  the  common  rule  as  to  provisions  for  children  by  a  father 

'in  his  own  marriage-contract.     But  the  case  of  Gordon  v,  Stirling 

'  is,  perhaps,  the  most  important;     It  does  not  appear  quite  clearly, 

'  though  it  may  be  gathered  from  the  report,  that  the  provision  was 

'  not  exigible  in  the  lifetime  of  Mr  M'Caul.     But  this  fact  is  quite 

'  dear  in  the  papers,  which  the  Lord  Ordinary  has  seen  and  con- 

'sidered ;  aad  the  competition  being  with  the  proper  creditors  of 

'  M'Caul,  the  question  wasj  whether  the  obligation  was  so  onerous 

'  as  to  be  binding  against  them.     The  form  of  the  discussion,  no 

'  doubt,  was  a  reduction  on  the  act  1621.     But,*  as  the  interlocutor 

'  of  the  Lord  Ordinary  reclaimed  against  on  that  part  of  the  case, 

'  merely  ordered  a  condescendence  by  the  children  as  to  the  sol- 

'  vency  of  the  grandfather  at  his  death,  and  at  the  date  of  the  con- 

'  tract,  the  precise  point  tried  by  the  reclaiming  petition  was,  whe- 

'  ther  the  obligations  were  so  onerous,  in  a  question  with  creditors, 

'  as  to  exclude  the  necessity  of  any  such  inquiry ;  and  the  judgment, 

'  finding  that  they  were,  is  certainly  a  very  important  precedent  in 

'the  present  question. ^    The  Lord  Ordinary  sees  no  distinction; 

*  and  if  there  is  none,  the  point  is  neither  new  nor  underided. 

'  2.  The  second  point  is  subordinate.     The  trustee  pleads,  hut 
'  apparently  not  with  much  confidence,  that  the  fee  is  in  the  father, 
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and  not  in  the  ehildren ;  and  that  this  might  make  some  difference 
in  the  accounting.     This  plea  depends  on  a  strict  application  o( 
the  rule  as  to  the  effect  of  provisions  to  a  father  in  liferent)  and 
children  in  fee.     The  general  principle  in  such  cases,  as  hud  down 
in  the  case  of  Newlands,  and  explained  by  Lord  Meadowbank  in 
the  case  of  Mcintosh,  January  28.  1812,  is,  that  it  is  questio  vo- 
luntatis on  the  whole  terms  of  the  deed.     In  the  present  case,  the 
provision  is  by  a  third  party ;  and  the  intention  from  the  claosee  as 
to  the  power  of  disposal,  and  the  ultimate  destination  of  the  mo- 
ney, seems  to  be  perfectly  manifest,  that  there  should  be  a  fee  in 
the  children.     It  was  stated  to  the  Lord  Ordinary,  that,  in  the 
scroll  of  the  deed,  the  words  were,  *  for  their  liferent  use  alienarly.' 
The  fact  is  not  in  the  record,  and  its  relevancy  might  be  doubtful. 
But  the  statement,  or  supposition  of  such  a  mistake  in  transeri- 
bing,  will  account  for  the  state  <^  the  other  clauses,  and  suggest 
very  important  considerations  in  support  of  the  principle  of  deter- 
mining the  effect  of  the  provision,  by  the  evident  intention  evin- 
ced by  the  whole  clauses  of  the  deed,  taken  together, 
*  As  there  is  a  reversionary  destination  to  the  granter,  WiUiam 
Munro,  and  his  heirs  and  assignees,  any  interlocutor  to  be  pro- 
nounced, sustaining  the  claim  in  the  complaint,  must  be  qualiiied 
by  a  reservation  to  that  effect.^ 


The  Lords,  on  advising  the  petition  and  answers,  were  unani- 
mously of  opinion,  that  the  judgment  of  the  trustee  must  be  altered, 
and  that  the  petitioners  were  entitled  to  be  ranked  on  Mr  Man* 
ro's  estate  for  their  respective  interests  in  the  provision  under  the 
marriage-contract,  according  to  their  claim. 

Ijord  Gknlee* — I  agree  in  the  views  taken  of  this  case  by  the 
Lord  Ordinary  in  his  notes.  It  is  very  true,  that  it  is  difficult  for 
a  parent  to  constitute  a  debt  against  his  own  succession  in  favour 
of  a  child  by  any  deed  of  his  own,  which  cannot  be  operated  upon 
against  himself  at  any  time  during  his  life ;  but  I  can  aee  nothing 
to  prevent  a  child,  who  is  about  to  be  forisfamiliated,  from  entering 
into  an  onerous  contract,  as  this  lady  did  with  her  father,  that,  in 
consideration  of  a  certain  fixed  sum,  to  be  secured  to  me  and  my  &- 
miiy  out  of  your  succession,  I  shall  give  up  all  claims  of  legitim 
or  otherwise  which  I  may  have  upon  your  estate  after  your  death. 
Therefore,  even  independent  of  the  interest  accruing  to  the  children 
and  to  the  husband  out  of  this  marriage-contract  in  this  case,  I 
should  be  inclined  to  think  that  it  was  onerous  quoad  the  lady,  Mrs 
Gordon  herself,  and  gave  her  a  good  claim  to  rank  as  a  creditor  on 
her  father's  estate.  The  fee  here  is  certainly  in  the  children ;  but 
the  onerous  considerations  given  by  the  mother  for  the  provisions  in 
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liis  frrour  are  both  the  settlements  made  by  her  husband,  and  the  9  Feb.  1833. 
forreader  of  her  claim  to  legitim  out  of  her  father's  estate ;  and  I    ^n^v^i^ 
4>  not  see  that  it  affects  the  onerosity  of  the  obligation,  that  the  ^^^  "^ 
term  ef  payment  was  postponed  till  after  the  granter's  death,  Muway!* 

The  iOhar  Judg^  concurred. 

The  Comt  accordingly  recalled  the  judgment  complained  of,  and  Judgment. 
Kzoitted  to  tibe  trustee  to  rank  the  claimants  according  to  their  in* 
tenitk 


Uid  OfdiMry,  Mman^.         Aet.  Dtm,  of  Fat.  (Bape^J  aod  A.  MaateUL        Alt 
Nmoa.        Jot.  Gordon  and  Ihigidi  GUcbriit,  Agents.        A.  Clerk. 

u. 


SECOND  DIVISION. 

No.  LVI.  12  February  1833. 

Mrs  sands  and  DAVID  SANSON 

offairut 
JAMES  SMALL  and  Others. 

Tnv^.—TrusUes  under  a  marHageHmiracthamng,  with  the  unf^s  ap^ 
probation  authorised  the  hudnnut^  who  woe  one  of  the  trustees^  to 
appfy  part  of  the  trustjiinds  to  relieve  the  necessities  of  himself  and 
famifyy  notwithstanding  the  trustees  were  taken  bound  to  apply  the  an-' 
ana/  proceeds  of  ihesejunds/or  t/w  aliment  of  the  wife  and  her  family 
during  the  subsistence  of  the  marriage^  and^  after  its  dissolution^  to  con-^ 
vey  the  property  to  the  issue  of  the  marriage^  subject  to  the  liferent  of 
the  survivor  of  the  spouses^  but  in  the  event  of  no  issue,  to  such  survivor 
absobttelyy^^ffwuly  in  ccn  action  at  the  instance  of  the  wifeanda  tftis^ 
tee  who  did  not  concur  in  the  transaction^  that  the  co-trustees  were 
bound  to  invest,  in  terms  of  the  contract,  the  canount  so  misapplied 
by  their  authority. 


In  her  contract  of  marriage  with  John  Sim  Sands,  the  pursuer  con- 
veyed all  her  heritable  property  to  five  persons,  as  trustees,  of  whom 
lier  husband  was  one,  with  directions  to  draw  the  rents,  and  apply 
Aem  for  the  aliment  of  the  pursuer  and  her  £Eunily  during  the  sub- 
attenoe  of  the  marriage,  the  jus  mariti  being  expressly  excluded ; 
and  <Mi  the  dissolution  of  the  marriage  with  issue,  to  conrey  the  pro- 
perty to  such  issue,  subject  to  the  liferent  of  the  suxviyor  of  the 
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12  Feb.  1833.  spouses,  burdened  with  an  annuity  payable  to  a  third  party;  bntin 
the  event  of  the  dissolution  of  the  marriage  without  issae^  then  to 
convey  the  whole  property  to  the  survivor  of  the  spouses,  subject 
to  the  provision  in  favour  of  the  third  party  alluded  to*  Power  is 
given  to  the  trustees  to  sell  the  subjects,  if  they  should  think  fit ;  but 
they  are  taken  bound,  should  thb  power  be  exercised,  to  invest  the 
price  in  good  security,  in  terms  of  the  conditions  of  the  contract 

All  the  trustees  accepted ;  and  in  the  course  of  their  manage* 
ment  they,  with  consent  of  Mrs  Sands,  sold  part  of  the  trust-estate, 
the  price  of  which,  deducting  all  charges,  amounted  to  L.893. 
The  disposition  to  the  purchaser  was  subscribed  by  Mrs  Sands, 
along  with  her  husband,  as  trustee*,  and  by  two  of  the  other  trus- 
tees, Small  and  Sim.  These  two  persons,  without  the  consent 
of  the  remaining  trustees,  who  were  not  parties  to  the  conveyance, 
though  they  sanctioned  the  sale,  gave  Mr  Sands,  who  was  known 
to  be  involved  in  pecuniary  difficulties,  authority  to  receive  payment 
of  the  price,  and  to  apply  part  to  relieve  the  necessities  of  himself 
and  his  family.  Accordingly,  as  alleged  by  the  defenders,  L.400 
of  the  price  was,,  in  this  way,  applied  by  Sands,  with  the  full  ap- 
probation of  his  wife ;  but  the  pursuers  denied  this  statement,  af- 
firming that  the  L.400  was  paid  over  by  Sands  to  the  defenders, 
who  were  his  creditors,  without  the  knowledge  of  his  wife.  The 
balance  of  the  price  was,  however,  regularly  invested,  in  terms  of 
the  contract. 

In  these  circumstances,  this  action  was  brought  by  Mrs  Sands 
and  one  of  the  trustees  against  Small  and  the  representatives  of  Sim, 
the  two  trustees  who  authorised  the  alleged  misapplication  of  part 
of  the  price,  and  also  against  Sands  the  husband,  concluding  that  the 
defenders  should  be  ordained  to  deposit  in  bank  the  sum  in  ques- 
tion, there  to  reniain  until  it  could  be  invested,  with  concurrence 
of  the  pursuers,  in  terms  of  the  marriage-contract. 


Defenders' 
Pleas. 


No  defence  was  lodged  for  Sands,  but  the  other  defenders /'/eoi/- 
ed — 1.  That  not  having  intromitted  with  the  trust-funds  in  ques- 
tion, and  being  gratuitous  trustees,  they  are  not  liable  for  the  in- 
tromissions, and  still  less  for  the  fraud  of  their  colleague.  Sands,  by 
whom  alone  any  intromissions  were  had.  2.  The  pursuer,  Mrs 
Sands,  being  herself  cognisant  of  the  transaction,  having  subscribed 
as  a  party  the  disposition  to-  the  heritable  property,  and  having  re- 
ceived, along  with  her  husband,  the  money  in  question,  and  ap- 
proved of  its  application,  is  barred,  personali  exceptione,  from  in** 
sisting  in  the  conclusion  of  the  present  action.  3.  The  action  is 
also  groundless,  in  so  far  as  it  concludes,  that  any  part  <^  the  money 
should  be  secured,  in  any  circumstances,  to  Sands,  in  as  much  as 


No.  56:  COURT  OF  SESSION.  215 

the  8eti<»i  proceeds  on  the  supposition  that  he  was  guilty  of  a  fraud  I2  Feb.  1833. 
or  breach  of  trust,  of  which  he  cannot,  of  course,  be  allowed  to  take    ^^'V'*^ 
my  benefit  f"''*  "»<* 

'  Sanson  v. 

Small  and 

The  Lord  Ordinary  decerned  in  terms  of  the  libels,  and  found  ^^^"' 
the  pursners  entitled  to  expenses ;  and  the  Court  adhered.  Judgment. 

The  Lord  Justice-Clerk  observed — I  am  perfectly  satisfied  that  Opinion  of 
the  interlocutor  is  right ;  for  laying  aside  the  disputed  matter  of  ^^^' 
iact,  there  is  quite  enough  to  decide  the  question  against  the  de- 
fenders. 

The  other  Judges  concurred. 

Lord  Ordinary,  Mtdwifn,  For  Pursuers,  Small  Keir.  John  Browne  Agent. 

For  Defenders,  JTeajf,  RuUur/urd^        M'liUoah  jr  Dacaft  W.  S.  Agents.         T, 
Clerk. 

S. 


SECOND  DIVISION. 

No.  LVIL  12  Fehnianj  1833. 

BLACK 

against 

MACLACHLAN. 

/CJAISDICTION. — A  messenger-at^arms  having  been  eynploi/ed  to  execute 
an  Exchequer  homing^  at  the  instance  of  his  Majesty*  s  Receiver^Ge- 
neral^  against  a  collector  of  taxes^  and  the  party  against  whom  the 
homing  was  executed  having  afterwards  settled  ^ith  the  Receiver* 
General  in  Exchequer ^  and  paid  to  him  the  amount  of  the  messenger* s 
account  of  his  charges  fir  executing  the  writ^  taking  a  receipt  for  the 
samey  reserving  to  himself  all  relief  competent  against  the  said  mes* 
senger^  afterwards  applied  to  the  Sheriffs  bypetitiony  to  have  tfie  mes- 
senget^s  account  taxedy  in  terms  (fthe  statute  1685,  c.  35 ;  the  Court 
fofWttd  the  proceeding  was  a  Crown  process^  proper  only  for  the  cog^ 
nisance  of  the  Court  ofExehequerj  and  that  the  Sheriff  and  Court 
of  Session  had  no  jurisdiction  in  the  matter. 

Black  was  employed  as  a  messenger-at-arms  by  tlie  Sheriff-substi- 
tute of  Arg'yleshire,  to  execute  certain  Exchequer  hornings  obtain- 
ed at  the  instance  of  his  Majesty's  Receiver- General  against  Mac- 
hchlan,  who  was  sub-collector  of  taxes  in  Islay.    His  account  for 
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i%  Feb.  183a  executjog  these  hornings  amouDted  to  L.23»  9s.,  ii^ich^ras  paid 
by  the  proper  oflScers  in  Exchequer.  The  solicitor  of  taxes,  (Mr 
Wilson,)  afterwards  demanded  payment  of  this  account  firom  Mae- 
lachlan,  who  paid  the  same  to  him  upon  a  receipt,  dated  24  August 
1826,  in  which  was  introduced  the  following  clause :  *  ReserriDg  to 

<  the  said  John  Maclachlan  all  relief  competent  to  him  against  the 

<  said  Darid  Black  for  any  overcharge  in  said  account,  but  witb- 

<  out  any  recourse  against  me  for  the  same.' 
On  the  15  November  1828,  Maclachlan  presented  a  petition  to 

the  Sheriff  of  Argyleshire,  complaining  that  this  account  for  the  exe- 
cution of  the  horning^  was  greatly  overchai^ed,  and  requiring  the 
Sheriff  to  tax  it  in  terms  of  the  statute  1685,  c.  35. 

Black  objected  to  the  competency  of  this  proceeding,  on  the 
ground,  inter  alia,  that  the  employment  having  been  derived  firom 
the  Court  of  Exchequer,  to  execute  diligence  for  a  debt  due  to  the 
Crown,  in  pursuance  of  the  statutes  43  Geo.  III.  c.  150,  ($  44.  and 
59.),  and  52  Geo.  III.  c.  95,  it  was  only  competent  to  raise  <  any 

*  action  or  suit  for  any  thing  done  in  pursuance  thereof  in  the  Court 

<  of  Exchequer  in  Scotland,  and  not  elsewhere,'  and  that '  such  ao- 

<  tion  or  suit  must  be  commenced  within  six  months'  next  after  the 
fact  committed,  and  not  afterwards. 

The  Sheriff  nevertheless  sustained  the  application,  and  after  ob- 
taining a  report  from  the  auditor  of  the  Court  of  Session,  modified 
the  amount  of  the  account  to  L.6,  6s.,  and  ordained  the  messenger 
(who  admitted  that  he  had  received  his  full  claim  of  L.23,  Qs.  fifom 
the  solicitor  of  taxes,)  to  repeat  and  pay  back  the  balance  of  L.17,  Sa. 
to  the  petitioner. 

Black  thereupon  raised  the  present  process  of  advocation  upon 
the  ground  above  stated,  and  the  Lord  Ordinary  pronounced  the 
following  interlocutor :  <  The  Lord  Ordinary  having  heard  partieaf 

<  procurators,  and  considered  the  closed  record,  and  whole  process^ 

<  in  the  conjoined  advocations,  remits  to  the  Sheriff  simpliciter,  and 

<  decerns :  Finds  the  defender,  David  Black,  liable  to  the  pursuer, 

<  John  Maclachlan,  in  expenses  in  this  Court,  of  which  appoints  an 

<  account  to  be  given  in ;  and  when  lodged,  remits  to  the  auditor 
^  to  tax  the  same,  and  report' 

Note. — <  The  Lord  Ordinary  sees  no  reason  to  hold  that  the  act 

*  1685  is  in  desuetude.     Then,  under  that  act,  a  person  against 

<  whom  diligence  is  executed  has  right  to  get  tlie  char^g^es  of  the 

<  messenger  modified  by  the  Sheriff;  and  the  payment  of  the  mes- 

*  senger^s  account  by  his  employer  cannot  bar  that  right,  else  itmii^t 

<  be  barred  in  all  cases.  The  payment  of  the  defender  Black's  ao- 
^  count  by  Mr  Wilson,  his  employer,  is  of  no  relevancy.     The  pur- 

<  suer,  Maclachlan,  had  as  good  a  right,  as  before  that  payment,  to 
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<  laye  tbe  eharges  modified  for  his  own  advantage.     The  payment,  12  iFeb;  1833. 
« however)  of  a  messenger^B  account  of  charges  by  the  person  against    ^"•^v^^ 
'  whom  diligence  has  been  executed,  to  the  messenger  himself,  or  to  Macb^Un* 
'  theemployer,  might  bar  that  right ;  but  if  that  payment  be  made  and 

*  accepted,  under  reservation  of  the  right  to  modification,  it  cannot 

*  be  pleaded  as  such  bar.  Now  here  the  jmyment  by  the  pursuer 
^  to  Mr  Wilson  does  appear  to  have  been  made  and  accepted  un-^ 
'  der  such  reservation,  and  therefore  does  not  bar  it.  Neitlier  is 
'  there  any  reason  to  hold  that  this  right  of  modification  is  limited 
'  to  a  short  period  of  time.  The  Lord  Ordinary  therefore  thinks 
^  that  the  pursuer  had  still  a  right  to  have  these  charges  modified 

<  by  the  Sheriff  of  the  county,  under  the  statute,  by  a  summary  pe- 
'  dtion,  for  his  own  advantage.     Then,  as  to  the  claim  of  repetition, 

<  that  seems  an  equitable  addition  to  snch  a  petition  competent  be- 
'  fore  the  Sheriff,  who  had  common-law  jurisdiction  over  both  par- 
'  ties,  similar  equitable  claims  being  very  generally  admitted  in 
'  sammary  procedure.  The  Lord  Ordinary  cannot  see  that  it  was 
'  the  intention  of  any  act  of  Parliament  to  exclude  the  operation  of 
'this  act  1665,  by  the  privative  jurisdiction  of  the  Court  of  £x- 
'  chequer  where  the  Crown  had  no  interest,  the  question  being  on- 
My  with  the  messenger  himself:  And  it  may  be  doubted,  if  the 
'  case  was  an  Exchequer  one,  whether  the  more  immediate  incom- 
'  petency  would  not  be  in  the  advocation  itself  to  this  Court,  used 
'  instead  of  injunction  by  the  Exchequer.  On  the  merits,  the  Lord 
<  Ordinary  sees  no  reason  to  doubt  that  the  charges  were  properly 
^  modified,  or  the  order  of  repayment  equitable.' 

The  advocator  reclaimed;  and  the  Court  being  of  opinion  that  Judgment. 
the  whole  proceeding  was  under  a  Crown  process,  belonging  exclu- 
flirely  to  the  Court  of  Exchequer,  altered  the  interlocutor  reclaim- 
ed against,  advocated  the  cause,  and  dismissed  the  action. 

Lord  Glenlee. — It  does  not  appear  to  me  of  much  consequence  for  Opinion  of 
V  to  inquire,  whether  the  pursuer  has  now  any  means  of  redress  ^"'^ 
from  the  Court  of  Exchequer  for  this  alleged  overcharge,  or  whe- 
ther he  may  have  cut  himself  off  from  it  by  his  own  act  in  paying 
the  demand,  and  taking  a  receipt  in  the  terms  which  he  has  done. 
He  certainly  might  have  objected  to  the  amount  of  the  charge,  if 
he  thought  himself  wronged,  and  got  it  taxed  before  he  paid  it  to 
the  solicitor  of  taxes.  The  Sheriff  is  really  the  person  to  whom  the 
horoings  were  addressed,  and  who  was  desired  to  serve  them.  He 
employed  the  messenger,  and  it  was  in  fact  by  him,  or  upon  his  au- 
diority,  that  the  messenger  was  paid  snch  a  charge  as  he,  the  She- 
rifl!^  thought  reasonable.  At  the  distance  of  eighteen  months  the 
solicitor  of  taxes  makes  the  demand  upon  Maclachlan  to  pay  the 
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Maclachlan. 
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Court. 


12  Feb.  1833.  accouDt  whicb  he  had  already  allowed  to  the  messenger.  Macr 
lachlan  should  then  have  refused  if  he  thought  the  account  ex- 
travagant, and  referred  the  matter  to  the  Exchequer,  in  which 
case  they  might  have  given  him  such  relief  as  was  just  But 
instead  of  that  he  pays  the  demand  then  made  upon  him,  ia  or- 
der,  as  we  have  been  plainly  informed  at  the  bar,  to  avoid  having 
any  question  on  the  subject  with  the  Crown,  and  takes  the  re- 
ceipt in  the  terms  which  we  have  seen.  Now,  whether  by  doing  so 
he  may  have  lost  his  redress  I  cannot  tell,  but  I  have  no  idea  that 
any  remedy  is  competent  to  him  in  this  Court,  and  still  less  that  he 
can  apply,  under  the  act  1685,  by  summary,  petition  to  the  Sheriff, 
the  person  by  whom  the  messenger's  account  was  primarily  pay- 
able, to  tax  it. 

iMrd  Meadowbcmk, — I  am  clearly  of  the  same  opinion.  The 
Court  of  Exchequer  is  the  only  Court  that  can  give  any  redress  in 
a  matter  relating  to  the  execution  of  a  Crown  process. 

Lord  Crinffletie. — I  have  great  doubts  on  the  point.  This  was 
certainly  originally  an  Exchequer  process,  and  the  messenger  was 
employed  to  serve .  homings  issued  by  that  Court  But  the  writ 
was  directed  to  the  Sheriff,  and  the  messenger  was  employed  by 
him  to  execute  it.  He  then  makes  a  charge  of  L.2d,  9s.  for  doing 
so.  Now,  might  not  the  Sheriff  have  refused  to  pay  this  sum,  and 
applied  to  have  the  account  modified  ?  I  think  he  might ;  and  I 
know  no  way  that  he  could  have  proceeded  except  under  the  sta- 
tute 1685.  The  account  is  however  paid  by  the  solicitor  of  taxes 
without  question,  and  then  Maclachlan  is  forced  to  repay  it  to  him. 
Now,  he  could  know  nothing  of  the  amount  of  the  charge  till 
this  demand  was  made  upon  him.  The  messenger  could  make  no 
demand  upon  bim;  and  I  do  not  see,  therefore,  any  remedy  that 
Maclachlan  could  have  had,  except  by  proceeding  as  be  has  done, 
to  apply  for  modification  of  the  account,  after  the  demand  was  made 
upon  him,  and  he  was  forced  to  pay  it.  I  admit  that  the  mes- 
senger is  still  entitled  to  defend  himself  on  the  merits,  by  shewing 
that  his  charges  do  not  exceed  the  amount  allowed  by  the  Court  of 
Exchequer  in  the  execution  of  such  writs»  but  the  only  question 
before  us  is,  whether  this  Court  is  not  entitled  to  inquire  into  this. 

T/ie  Lord  Justice^ClerL — This  case  raises  a  question  of  jurisdic* 
tion  which  requires  some  attention.  I  recollect  a  case  in  1610,  be- 
tween the  late  Mr  Hugh  Warrender  and  Mrs  Hay  Mackenzie,  in 
which  I  was  counsel,  and  where  it  was  attempted  to  be  maintained 
that  the  hornings  issued  by  the  Court  of  Exchequer  were  exactly  in 
the  same  situation  as  other  hornings.  This  gave  rise  to  an  investi- 
gation of  the  whole  nature  of  Crown  processes,  and  the  Court  was  at 
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last  dearly  of  opinion,  that  these  Exchequer  homings  belonged  ex-  12  Feb.  I83a 
dodvely  to  Crown  processes,  and  that  the  Court  of  Exchequer  was    K^y^^^ 
tbe  ooly  court  competent  to  try  any  question  arising  out  of  them.  ^^^^^  ^' 

Tlie  only  question,  therefore,  which  I  can  entertain,  is  to  inquire      ' 

]tow  this  account  originated ;  and  as  it  is  confessed  that  the  charge  ^P>nion  of 
incurred  in  the  execution  of  a  Crown  process,  I  think  the  Court 


of  Exchequer  is  the  only  one  competent  to  give  any  remedy,  or  to 
iaqoire  into  the  amount  of  the  charge. 

JiOfd  Ordinary,  Mackenzie.         Act.  Skene,  Jas.  And/anon*         Alt.  Macneiti,      John 
Morison  and  John  JLivinffston,  Agents.         JF*.  Clerk. 

u. 


FIRST  DIVISION. 

No.  LVIII-  18  February  1833. 

SCOTT  AND  GIFFORD 

offoinst 
MILLER  AND  KERR. 

Pkocess. — Expenses. — A  pursuer  having  obtained  a  verdict  in  his 
favour^  but  a  new  trial  being  afterwards  allowed^  and  the  defenders 
haoing  applied  to  the  Court  to  ordain  the  pursuer  to  find  catUion 
for  the  expenses  of  process^  on  the  ground  that  the  cause  was  a  ma^ 
riHme  one,  in  which,  according  to  the  practice  of  the  AdminUty 
Court,  caution  might  have  been  required  from  the  pursuer  at  the 
commencement  of  the  litigation,  and  that  tlie  demand,  although  not 
then  made,  was  still  competent, — the  Court  rejused  the  application. . 

The  pursuers,  Scott  and  Oifford,  as  registered  owners  of  a  vessel 
on  which  the  defenders,  Miller  and  Kerr,  as  underwriters,  had  ef- 
fected an  insurance,  and  which  was  lost,  brought  an  action  before 
the  Admiralty  Court  for  payment.  The  case  came  by  reduction 
ioto  the  Coart  of  Session,  and  was  afterwards  remitted  for  trial  by 
jttry.  It  was  ultimately  found  (vide  Foe.  Report,  16  Nov.  1832), 
that  Gifford  had  no  insurable  interest  in  the  vessel,  and  was  not 
therefore  entitled  to  recover  under  the  policy  of  insurance,  in  re- 
spect that  he  held  the  property  of  the  vessel  in  trust  for  a  third 
party,  who  was  a- foreigner.  Scott,  however,  the  other  pursuer, 
got  a  verdict  in  his  favour ;  but  the  defenders  obtained  an  order  for 
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13  Feb.  183a.  a  new  trial,  and  they  afterwards  made  the  present  application  to  tlie 
^^^V^^    Conrt,  praying  that  Scott  should  be  ordained  to  find  caution  foe 
ford  v'^ldi^  the  expenses  of  the  action,  on  the  ground,  that  the  original  acdoa 
and  Kerr.       being  properly  a  maritime  cause,  in  which  caution,  if  reqniidf 
at  the  outset,  must  have  been  found  by  the  pursuer,  accoiding; 
to  the  practice  of  the  Admiralty  Court,  it  was  now  competent  for 
the  defenders  to  insist  in  this  demand  in  the  Court  of  Session,  in 
the  same  manner  that  they  might  have  required  new  caution  to  be 
found,  supposing  caution  had  been  originally  given,  and  tlie  cau- 
tioner had  died,  and  the  pursuer  ought  not  to  be  placed  in  a  better 
situation  because  the  demand  had  not  been  insisted  in  ab  initio. 


Pursuers' 
Pleas. 


Defenders* 
Pleas. 


It  was  objected — 1,  That  although  the  original  action  was  brought 
before  the  Admiralty  Court,  it  was  not  properly  a  maritime  cause, 
but  was  more  of  the  nature  of  an  action  of  damages  against  the 
insurance  brokers,  for  not  having  fulfilled  their  instructions,  and 
might  therefore  have  been  brought  de  piano  into  the  Court  of  Ses- 
sion, which  was  the  reason  why  caution  had  not  originally  been 
demanded.  2.  That  supposing  such  a  demand  to  have  been  com- 
petent at  the  commencement  of  the  litigation  in  the  Admiralty 
Court,  it  could  not  afterwards  have  been  insisted  in,  even  b  that 
Court,  unless  upon  special  cause  shewn*  But,  3.  The  canse  vu 
now  depending  in  this  Court,  acting  as  the  Jury  Court,  in  which 
such  a  demand  was  altogether  unknown. 

It  was  answered — That  the  action  being  founded  on  the  plea  dial 
the  defenders  were  themselves  bound,  as  insurers  of  die  vessel,  was 
truly  a  maritime  cause,  and  indeed,  as  such,  had  come  immediately 
into  the  Inner- House,  when  brought  by  reduction  from  the  Admi- 
ralty Court,  and  it  was  therefore  subject  to  all  the  rules  appticaUe 
to  such  causes  in  the  Admiralty  Court  2.  That  by  the  praodce 
of  that  Court,  it  was  competent  to  demand  caution  at  any  time,  and 
in  the  present  case  there  was  sufficient  cause  for  the  demand,  from 
the  insolvency  of  the  pursuer.  3.  That  the  jurisdiction  both  of  the 
Jury  Court  and  the  Admiralty  Court  having  been  transferred 
to  the  Court^f  Session,  it  was  competent  for  the  Court  now  to 
order  caution,  in  the  same  way  that  it  would  have  been  compe- 
tent for  the  Admiralty  Court  to  have  done  so;  Gillies  v.  Smith, 
19  Jm.  1832. 


Opioton  of 
Court. 


Lord  Gillies  thought,  that  without  entering  into  the  distindion 
whether  this  was  properly  a  maritime  cause  or  not,  (although  he 
was  inclined  to  think  it  was  not,)  the  Act  of  Parliament^  inoorpoia- 
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%  die  Jury  Court  with  the  Court  of  SessioD,  was  decisive  against  13  Feb.  1833- 

the  preseat  demand.     Their  LordaUps,  althoi^h  in  the  Court  of 

SorioD,  were  acting  as  the  Jury  Court,  in  which  the  cause  now  ^^  ^^  MiUer* 

inBf  and  the  statute  provided  that  all  the  rules  and  regulations  of  »><l  Kerr. 

die  Jury  Court  should  continue  in  force  till  altered ;  but  such  a  de*  Opinion  of 

nud  as  the  present  would  never  have  been  listened  to  in  the  Jury  Coun. 

Coart,  and  ought  not  now  to  be  sanctioned  by  their  Lordships. 

Hovdid  the  fiict  stand?  The  pursuer,  Scott,  had  obtained  a  verdict 

from  the  jury  in  his  &vour,  and  he  was  notwithstanding  now  re- 

qnred  to  find  caution  for  the  expenses  of  the  action.     It  was  true 

diat  the  Court  Iiad  granted  a  new  trial  to  the  defenders,  but  would 

tbeir  Lordships,  at  this  time,  oblige  the  pursuer  to  find  caution  for 

Ae  expenses  of  process,  which  he  might  be  unable  to  do,  and  thus 

kne  the  benefit  of  the  verdict?   If  such  a  demand  were  sanctioned, 

it  vooid  render  this  mode  of  trial  an  engine  of  great  injustice  and 

oppreasioD. 

Hie  other  Jttdges  having  concurred,  the  Court  refused  the  motion  Judgment, 
far  canti<»,  and  found  the  defenders  liable  in  the  expenses  of  the 
application. 

Fm  tbe  Panom,  Skene,  RusidL  JRobertum  ^  B^nnd,  W.  S.  Alt  Jamnont 

Twnf,        CamMU  &  M'Dowal,  W.  S. 

c. 


FIRST  DIVISION. 

No.  LIX.  13  Farmry  1833. 

JAMES  DUNCAN,  Trustee  on  the  Sequestrated  Estate 
OF  Richard  Scougall  and  Company,  &c. 

against 
Mrs  ELIZABETH  HOUSTON  and  Others,  &c. 

LiOAL  Diligence. — Writ. — Bankrupt. — The  name  of  the  debtor 
m  Ae  wiU  of  letters  of  caption  being  written  on  an  erasure^  the  tdrit- 
ing  hdd  to  be  improbatioe  to  the  effect  of  constituting  bankruptcy^  at" 
Hunigh  the  name  was  correctly  set  forth  in  the  letters  of  homing^  in 
(he  narrative  of  the  caption^  and  in  the  messengej's  execution. 

Richard  Scougall  and  Company  carried  on  business  as  merchants 
h  Leith  previous  to  the  year  1814,  and  in  the  months  of  June  and 
July  of  that  year  they  granted  certain  deeds  of  assignment  (in  the 
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13  Feb.  1833.  the  English  form)  in  favour  of  the  late  Mr  Houston^  one  of  their 
creditors^  in  security  of  certain  advances  by  him  in  their  &voiir. 
At'this  time  Scougall  and  Company  were  in  embarrassed  dream- 
stances,  and,  early  in  the  month  of  August,  letters  of  homing  weie 
raised  and  executed  by  John  Paterson  against  them,  and  against 
James  Brunton  and  Company,  as  debtors  to  him  in  a  biU«  Letten 
of  caption  followed,  16  August;  and  in  the  narrative  of  the  letten 
it  is  set  forth :    <  Whereas  it  is  humbly  meant  and  shewn  to  U8  by 

*  our  lovite,  John  Paterson,  &c«  That  upon  the  16th  day  of  August 

<  1814,  Richard  Scougall  and  Company,  merchants  in  Leith,  asa 
^  company,  and  Richard  Scougall,  merchant  in  Leith,  as  an  indivi- 

<  dual,  and  James  Brunton  and  Company,  merchants  there,  as  a 

<  company  f  and  James  Brunton  and  James  Thomson,  merchants  in 

*  Leith,  as  the  individuals,  were  orderly  denounced  rebels,  and  put 

<  to  the  horn,  by  virtue  of  letters  of  horning  raised  and  executed 

<  at  the  complainers'  instance  against  them,  &c.     Our  will  is  here- 

<  fore,  and  we  charge  you,  that  on  sight  hereof  ye  pass,  and  in  our 

<  name  and  authority  lawfully  command  and  charge  the  SheriA, 

<  &c«  to   pass  and  apprehend  the  said  Richard  ScouffoBj  Jama 

*  Brunton  and  James  Thomson,  wherever  they  can  be  found  within 

*  the  bounds  of  their  respective  jurisdictions,'  &c.  &c.  The  names 
printed  in  italics,  both  in  the  narrative  and  in  the  will  of  the  letten 
of  caption,  were  written  on  erasures  in  the  original  writ. 

The  messenger's  execution  of  search  bore,  that  <  upon  the  16th 

<  day  of  August  1814  years,  by  virtue  of  the  within  letters  of  cap- 

<  tion  at  the  instance  of  the  therein  named  and  designed  John  Pa- 

*  terson,  complainer,  against  the  also  therein  named  and  designed 

*  Richard  Scougall,  as  an  individual  partner  of  the  company  of 
^  Richard  Scougall  and  Company,  merchants,  Leith,  and  against 

<  James  Thomson  and  James  Brunton,  both  also  therein  named/  &c 
^  I  David  Fraser,  messenger  at  arms,  passed,'  &c.  The  execnto 
then  narrates,  that  the  messenger  searched  for  Richard  Scougall, 
but  that  he  had  absconded. 

Sequestration  was  afterwards  awarded,  and  Mr  Duncan,  the 
trustee,  brought  the  present  action  of  reduction  of  the  assignations 
above  mentioned,  on  the  ground  that,  being  voluntary  deeds  grant- 
ed by  Richard  Scougall  and  Company  within  sixty  days  previous 
to  their  being  rendered  notour  bankrupt,  and  in  favour  of  prior  cre- 
ditors, were  void  and  null  under  the  statute  1696. 


Defenders* 
Pleas. 


In  defence  it  wbs  pleaded — That  the  alleged  notour  bankruptcy  of 
Scougall  and  Company  was  incomplete  and  defective,  inasmuch  as 
notour  bankruptcy  can  only  be  held  to  follow  on  the  execution  of 
personal  diligence  in  every  respect  regular  and  legal ;  but  here  the 
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caption  on  which  it  is  founded  being  vitiated  in  the  most  essential  13  Feb.  1833. 
inrt,  VIZ.  the  name  of  the  person  to  be  apprehended,  formed  no  legal    ^*^v^^ 
warrant  for  incarceration ;  and  neither  imprisonment,  nor  any  other  Hous!on*and 
proceeding  following  on  it,  can  be  founded  on  as  constituting  notour  Others, 
bnkniptey. 

It  was  answered — That  it  was  proved  by  the  context  of  the  cap-  Pursuer's 
don,  and  by  the  messenger's  execution,  that  the  name  of  Richard  ^^ 
Scougall,  as  it  appeared  in  the  will,  was  the  correct  name  to  be 
tkere  inserted,  and  the  alteration  only  rendered  the  will  conform- 
able to  its  warranto  It  did  not  always  follow,  that  words  written  on 
eiasores  in  a  deed  were  to  be  held  pro  non  scriptis.  Thus,  in  the 
ease  of  a  sasine,  it  has  been  held  by  the  House  of  Lords,  (affirming 
ajadgment  of  the  Court  of  Session,)  that  an  erasure  of  the  name 
of  a  witness,  to  make  it  agreeable  to  the  signature,  was  not  fatal:  to 
the  deed ;  Morton  v.  Hunter  and  Company,  26  Nov.  1830,  House 
of  L(mis.  Besides,  even  holding  them  pro  non  scriptis,  the  words 
vi^t  be  supplied  from  other  parts  of  the  writing;  Morison  v. 
Caovin^s  Trustee,  Sa  Jane  1829  *. 

On  this  point  the  Lord  Ordinary  found,  *  That  by  the  execution 
'of  search  produced,  the  company  of  Richard  Scougall  and  Com- 
*paoy  was,  on  the  16th  of  August  1814,  rendered  legally  bankrupt 
*  in  terms  of  the  act  1696,'  &c. ;  and  in  a' note  his  Lordship  added : 
'  The  question,  whether  Scougall  and  Company  were  made  legally 
'bankrupt  on  the  16th  August  1814,  has  been  treated  as  involving 
'  various  points.  The  Lord  Ordinary  is  of  opinion  that  there  is  but 
'one  point  of  difficulty.  Certainly  it  is  too  late  to  maintain,  that  a 
'  trading  company  cannot  be  made  bankrupt  under  the  a6t  1696  ; 
'  and  equally  hopeless  to  allege,  tliat,  to  effect  this,  all  and  each  of 
^die  partners  must  be  made  bankrupt, — that  being  in  very  many 
'  eases  impracticable.  The  principle  is,  that,  if  a  company  suffers 
'  ia  partner  to  be  laid  under  ultimate  diligence  for  a  company  debt, 
'  it  thereby  publicly  confesses  insolvency  as  a  company,  and  is  just- 
'  ly  held  notour  bankrupt  The  only  doubt,  therefore,  arises  from 
'  the  objection  to  the  legality  of  the  diligence  in  this  case.  The 
^  letters  of  caption  founded  on  (which  were  afterwards  the  ground 
'  of  the  sequestration)  have  the  name  of  <  Richard  Scougall'  in 
'  the  will  written  on  an  erasure,  in  connection  with  the  names  of 
'  the  other  persons  charged ;  and  the  Lord  Ordinary  is  sensible  of 
*  the  difficulty  thereby  created.     The  case  of  Cowan  v.   Watt, 

*  Various  other  pleas  in.  support  of  the  action,  and  also  in  defencCi  were  urged  by. 
tbc  parties,  and  disposed  of  by  the  Lord  Ordinary ;  but  the  only  point  decided  by  the 
ONirt  was  the  one  above  stated|  as  to  the  legality  of  the  diligence. 


224 


DECISIONS  OF  THE 


No.  59. 


13  Feb.  1833. 


Duncan  v. 
Houston  and 
Others. 


March  6«  1 829,  was  quoted  to  bim.    That  waB  a  case  of  a  irar- 
rant  sub  meditatione  fugse^  which,  being  an  extraordinary  remedy, 
liable  to  the  strictest  construction,  the  rule  adopted  might  not  be 
held  to  apply  to  cases  of  ordinary  diligence.     But  the  only  ques- 
tion tried  was,  whether  a  bill  of  suspension  and  liberation  should 
be  passed.     That  did  not  necessarily  determine  the  illegality  of 
the  warrant     It  only  imported  that  th^re  was  enough  of  doubt 
to  render  it  just  to  liberate  the  prisoner.     Upon  the  ezpede  let- 
ters, the  warrant  might  still  faaFc  been  found  legal,  after  full  diiCQS- 
sion,  and  the  party  have  been  recommitted.     In  the  present  case^it 
appears,  that,  in  narrating  the  letters  of  homing,  the  name  of 
Richard  Scougall  and  Company,  and  of  Richard  Seougall  as  an 
individual,  are  distinctly  set  forth  as  the  parties  charged,  without 
any  erasure.    They  were  the  acceptors  of  the  bill.    The  otber 
parties  to  it  were  also  charged ;  and  there  is  an  erasure  in  the  puii 
where  their  names  are  written.     But  this  clearly  is  of  no  conse- 
quence.    Then,  after  a  full  narrative  of  the  letters  of  homing,  the 
warrant  or  will  is,  <  to  pass  and  apprehend  the  said  f  and  die  nama 
^  Richard  Scougall,  James  Brunton,  and  James  Thomson,'  are  writ- 
ten on  an  erasure.     The  letters  of  caption,  (signed  by  Mr  John 
Russell,  W.  S.),  are  dated  16th  August  1814,  and  the  execodoo 
on  the  back  thereof  is  of  the  same  date.     There  is  no  averment 
on  the  record  that  the  writ  was  altered  after  passing  the  s^^net, 
and  no  ground  to  suspect  any  fraudulent  purpose.     It  nay  be 
taken,  therefore,  as  a  blunder,  very  inconsiderately  corrected  in 
this  way,  before  the  letters  were  issued. 

<  Under  these  circumstances,  the  Lord  Ordinary,  though  not 
without  hesitation,  has  come  to  the  i^inion,  that  as  the  first  part 
of  the  letters  of  caption  shews,  beyond  all  doubt,  that  they  were 
meant  to  be  directed  against  Richard  Scougall,  as  a  partner  of  the 
company,  and  as,  on  calling  for  the  letters  of  hornii^,  he  SikH 
from  the  extract,  that  they  and  the  execution  of  chaise  did  pie^ 
dsely  warrant  the  caption,  as  it  now  stands,  it  wonU  be  too  strong 
to  hold,  that  the  execution  of  diligence  (publicly  and  jodidally 
acted  on,  and  never  complained  of)  was  rendered  void  and  null  by 
tins  fault  in  the  transcription  of  the  letters  of  caption.  It  was 
argued  to  the  Lord  Ordinary,  and  he  thinks  with  effect,  that  if 
the  will  had  stood  blank  in  the  names  after  the  words  <  the  said,' 
or  had  borne  <  the  said  persons,'  or  <  the  persons  above  desigaed,' 
the  warrant  would  have  been  unexceptionable ;  and  that,  in  sub* 
stance,  the  case,  as  it  stands,  would  be  the  same,  if  the  names  were 
held  pro  non  scriptis.  The  point,  however,  is  delicate  and  diffi- 
cult, in  so  &r  as  it  might  involve  a  question  of  personal  liberty. 

<  Though  the  question  as  to  the  law  of  England  is  a  question  of 
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<  kttf  it  seems  to  be  proper  to  have  it  settled  before  remitting  the  13  Feb.  1833. 

<  CSK  to  a  jury.    It  may  perhaps  be  thought,  that  the  disputed    ^^^V^^ 

<  &eti  night  be  extricated  before  an  accountant ;  but  this  may  re*  Hou^n^and 

<  main  for  consideratioo.     His  report  would  be  a  special  case.'  others. 

'  N.  fi.— The  extract  of  the  letters  of  horning  has  been  very 

<  csrelettly  taken,  as  it  omits  the  will,  which  was  the  principal  part 
'wanted;  but,  in  substance,  the  execution  supplies  the  defect' 

The  pursuer  having  reclaimed^  Lord  Balgray  at  the  advising  ob-  Opinion  of 
lemd— That  the  point  was  one  of  great  importance.     He  knew  of 
no  legal  procedure  which  required  greater  strictness  of  form  than 
penooal  dil^nce,  which  he  considered  as  an  actus  legitimus.     In 
die  oarmtire  of  the  letters  of  caption,  the  name  of  Richard  Seou- 
gall  was,  no  doubt,  correctly  written,  and  without  any  erasure;  but 
tke  will  of  the  caption  was  the  warrant  of  the  diligence,  and  the 
oCeen  of  the  law  were  bound  to  follow  it,  whatever  the  terms  of 
tke  nanative  might  be,  and  any  error  or  erasure  must  be  fetal  to  it 
New  here,  the  names  of  all  the  parties  charged  were  obviously  writ- 
ten on  an  erasure,  and,  therefore,  according  to  the  clear  doctrine 
of  oar  law,  they  were  to  be  held  pro  non  scriptis;  and  if  so^  where 
WSB  the  warrant  to  appehend  and  imprison  any  one  of  the  parties 
char^ted  ?  Was  it  competent  for  the  messenger,  or  other  officer  of 
law,  to  look  to  the  narrative  of  the  caption,  and  because  the  name  of 
Riehard  Scougall  appears  there  as  die  party  against  whom  letters 
of  homing  had  been  executed,  to  infer  that  he  must  be  the  person 
intended  to  be  apprehended,  and  that  the  caption  might  therefore 
be  executed  a^;ainst  him  ?  His  Lordship  was  clearly  of  opinion  that 
it  would  be  incompetent  for  the  messenger  to  act  thus,  where  the 
will  was  blank  as  to  the  name ;  and  the  case  was  the  same  where 
the  naaaie  was  written  on  an  erasure.     Bctsides,  it  so  happened  here, 
that  there  were  the  names  of  no  less  than  three  debtors  written  on  an 
assure;  but  it  was  possible  that  the  creditors  might  have  chosen  to 
txecate  the  diligence  only  against  one  of  the  parties,  and  he  might 
aeoordingly  have  given  directions  to  the  messenger  to  this  effect, 
vhidi  it  was  quite  competent  for  him  to  do ;  but  how  could  it  be 
hnovn  against  whom  he  wished  to  have  the  diligence  executed  ? 
Oq  the  whole,  his  Lordship  was  clearly  of  opinion,  that  the  erasure 
in  question  was  in  essentialibus  of  the  instrument ;  and  being  so,  that 
the  diligence  could  not  be  supported  as  a  warrant  of  incarceration, 
and  no  proceeding  following  on  it  could  be  founded  on,  as  constitu- 
ting  notour  bankruptoy.     If  a  suspension  of  a  charge  had  been  pre- 
sented on  this  ground,  the  bill  of  suspension  must  unquestionably 
hare  been  passed. 
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13  Feb.  183a  Lord  Gillies  observed — That  the  case  was  one  of  great  importance, 
and  he  considered  it  in  the  same  view  with  Lord  Balgray.  The 
will  was  the  important  and  essential  part  of  the  caption,  and  any 
error  in  it  must  be  iatal  to  the  diligence^  It  Was  argued,  as  shew- 
ing the  unimportance  of  the  names,  that  if  the  WordsT  ^  said  persons' 
had  been  written  in  the  place  of  the  erasure,  or  were  to  be  supplied) 
nothing  more  would  be  required ;  -but  this  would  have  Been  a  very 
loose  and  inaccurate  expression,  and,  at  all  events,  was  very  diffe- 
rent from  the  circumstances  of  the  present  case,  where  the  names 
of  the  parties  are  inserted,  and  inserted  on  an  erasure.  In  sneh  a 
case,  the  doctrine  that  superflua  iion  nocentdid  hot  apply.  In  like 
manner,  in  the  case  of  a  citation  of  witnesses,  a  description  of  one 
as  residing  in  a  certain  street  migkt  be  sufficient,  without  giving 
the  number  of  the  house ;  but  if  the  number  were  given,  and  that 
proved  to  be  erroneous,  it  was  held  to  be  fatal.  Neither  <x>uld  his 
Lordship  agree  in  the  inference  drawn  by  the  Lord  Ordinary,  frora 
the  circumstance  that  <  there  was  no  averment  on  the  record,  that 
*'the  writ  was  altered  after  passing  the  signet,'  &c. ;  for  the  presump- 
tion of  law  was,  that,  a  writ  vitiated  as  this  had  been  would  not 
have  passed  the  signet,  and,  consequently,  that  the  vitiation  must 
have  taiten  place  subsequently.  Besides,  how  could  it  be  known 
that  the  warrant  may  not  originally  have  been  directed  against  the 
other  parties  liable  for  the  bill,  and  their  names  afterwards  erased? 
In  the  case  of  an  instrument  of  sasine,  suppose  that  the  narrative 
bears  that  a  disposition  was  granted  in  favour  of  A.  B,  and  then  it 
is  said  that  heritable  state  and  sasine  has  been  given  to  C.  D,  after 
which  this  name  is  erased  and  that  of.  A.  B.  inserted,  it  would 
surely  be  impossible  in  such  a  case  to  sustain  the  sasine ;  and,  in  like 
manner,  the  erasure  here  must  be  £ital  to  the  caption.  The  Court 
had  already  gone  too  far  in  overlooking  blunders  of  this  naturej  and 
it  was  time  for  their  Lordships  to  retrace  their  steps. 

Lard  Craigie  entirely  concurred.  Such,  however,  was  the  nature 
of  the  inaccuracy,  as  induced  him  to  believe  that  the  erasure  had 
been  made  ex  post  facto,  so  that  if  it  had  been  possible,  it  would  have 
been  desirable  that  some  inquiry  should  be  made  before  a  judgment 
was  pronounced ;  but,  as  it  appeared  that  the  writer  to  the  signet, 
by  whose  warrant  the  writing  had  been  presented  to  the  signet,  as 
well  as  the  witnesses  to  the  execution,  had  died  since  the  date  of 
the  transaction,  no  satisfactory  proof,  after  the  lapse  of  so  much 
time,  could  now  be  obtained. 

The  Lord  President  also  concurred.  He  could  not  coTficeive  * 
more  dangerous  practice  than  that  which  here  occurred,  there  being 
no  deed  which  required  greater  strictness  of  form  than  the  ^nril  in 
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qnesdoo.    Althoogh  there  may  have  been  some  relaxation  of  the  13  Feb.  1B3^ 
striet  rules  of  law  with  respect  to  sasines  or  other  deeds  affecting    ^^^V^ 
patrifflooial  rights,  the  same  thing  ought  not  to  be  sanctioned  with  Hou^'n^and 
regard  to  legal  diligence,  or  any  writ  having  the  effects  of  a  crimi*  othen. 
nal  warnmt,  whereby  the  personal  liberty  of  the  subject  may  be  ^  ^^J^Tof 
affected,  although  only  for  a  civil  debt     His  Lordship  added,  that  Court, 
the  observation  of  Lord  Balgray  appeared  unanswerable,  viz.  that 
although  the  names  of  three  persons  were  inserted  in  the  narrative  of 
the  caption,  the  creditor  might  have  obtained  a  warrant  of  imprison- 
iDent  against  one  or  against  two  of  them  only,  and  yet  all  were  re- 
peated on  the  erasure  in  the  will*     Such  an  irregularity  ought  not 
to  receive  the  sanction  of  the  Court 

Tiieir  Lordships,  therefore,  <  in  respect  that  the  caption  produced  JTudgment. 
'  to  instruct  the  bankruptcy  of  Richard  Scougall  and  Ck>mpany  is 
'not  legal  evidence  to  be  received  of  the  requisites  of  the  act  of 
^  Parliament,  made  in  the  year  1696,  c.  5,  libelled  on,  the  namea 
'  of  the  parties  mentioned  in  the  will  being  written  upon  an  erasure, 
*  alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against,  an4 
'asBoilaie  the  defenders,  &c.,  but  find  no  expenses  due/ 

ItfdMmeniff,  Ordinary.  Act.  Jamamh  WMbf^  Mom^frmf  ff  Hcwdeptp  W.  S. 
Agents.  Alt.  SoL'Gen.  (Cockbum^J  Pamey.  John  Court,  Agent.  S, 
Clerk. 

c. 


SECOND  DIVISION. 

Na  LX.  13  Fehruary  1833. 

MANSFIELD 

against 

STUART. 

Bankrupt. — Stat.  1621,  c.  18. — A  bandqfprovishnf  with  a  war-' 
road  for  infeflmeni  and  precept  afsasine^  granted  by  a  father  to  his 
daughter,  wM.  consent  of  his  son,  being  found  in  thefather',s  repo* 
siiories  after  his  tkath,  was  hdd  to  be  irrevocable  by  the  son  from 
the  time  of  its  date,  and  consequently  not  to  be  reducible  under  tht 
act  1621,  although  the  son  was  in  labouring  circumstances  at  the 
time  of  his  father's  death,  and  no  infeftment  was  taken  on  the  bond 
till  c^fter  his  notour  bankruptcy. 

VOL.  VIII.    .  p 
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13  Feb,  183a  On  the  4  April  181($,  Dr  Charles  Stuart  of  Duneara,  with  tbe 
MansfieuT"  V^^^  adyice  and  consent  of  James  Stuart,  bis  eldest  son,  granted 
Stuart.  *  a  bond  of  provision  for  L.dOO  in  favour  of  his  daughter,  Misi  min- 
beth  Anne  Stuart  The  bond  contained  a  precept  of  sasine,  and 
an  obligation  by  James  Stuart,  his  heirs,  &c.,  to  infeft  his  sister  in 
the  lands  mentioned  in  the  bond.  There  was  bo  clause  dispenuog 
with  delivery,  and  the  bond  remained  in  Dr  Stuart's  repositsries 
until  his  death,  28  May  1826,  at  which  time  it  was  delivered  to 
Miss  Stuart. 

•  James  Stuart  was  solvent  in  1816 ;  but  in  1826,  although  idll 
in  good  credit,  he  had  contracted  large  debts,  which,  it  turned  out, 
were  far  greater  than  his^estate  was  able  to  pay.  In  1828  he  left 
Scotland  in  a  state  of  utter  insolvency,  and  then  Miss  Stuart  for  the 
first  time  was  led  to  inquire  into  the  nature  of  her  security,  and 
caused  infeftment  to  be  taken  on  the  bond  after  her  brother  hsd 
left  the  country,  and  within  sixty  days  of  his  bankruptcy. 

James  Stuart  wan  rendered  bankrupt  in  1828^  and  Mr  Mansfidd 
was  appointed  trustee  on  his  sequestrated  estate.  Part  of  the  lands 
which  were  covered  by  the  infeftment  in  fitvour  of  Miss  Stuart  were 
afterwards  sold  to  Messrs  Young  and  Company,  who  brought  the 
present  process  of  multiplepoinding,  to  settle  die  respective  chums 
on  the  price. 

Miss  Stuart  claimed  to  be  ranked  prime  loco  in  virtue  of  her 
bond  for  L.800,  with  interest  from  Whitsunday  1828.  Mr  Mans- 
field, on  the  part  of  Mr  Stuart's  creditors,  opposed  this  claim,  on 
the  ground  that,  as  the  bond  contained  no  clause  dispensing  with 
delivery,  it  was  not  effectual  to  the  creditor  until  28  May  1826, 
when  it  was  delivered  to  her,  at  which  time  Mr  Stuart  was  insol- 
vent; and  also,  that  it  was  reducible  on  the  statute  1621,  c.  18,  as 
being  granted  by  Mr  James  Stuart  to  a  conjunct  and  confident 
person,  without  any  true,  just,  and  onerous  cause,  and  that  the  in- 
feftment not  having  been  taken  till  within  sixty  days  of  Mr  Stuarf  s 
'  bankruptcy,  was  reducible  on  the  statute  1696,  c.  5. 

The  Lord  Ordinary  pronounced  the  following  interlocutor: 
Finds,  that  although  the  bond  be  considered  quoad  James  Stuart 
as  a  gratuitous  bond,  and  between  conjunct  and  confident  per- 
sons, it  is  not  challengeable  on  the  act  1621,  at  the  instance  of 
the  trustee  on  the  estate  of  Mr  Stuart^  in  respect  he  does  not  al- 
lege that  he  is  trustee  for  any  c^ditor  (Mrior  to  the  date  of  the 
said  bond,  and  that  he  does  not  undertake  to  prove,  that  at  the 
time  of  granting  it  Mr  Stuart  was  insolvent ;  finds,  that  the 
bond  is  also  unchallengeable  on  the  act  16V6,  becauae  it  is  not  a 
disposition  or  security  granted  in  favour  of  a  prior  ^editor,  l)ut 
was  a  novum  debitum  in  1816;  and  it  was  competent  for  the 
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<  erdditor  to  take  infeftment  upon  it  at  the  tiitte  she  did,  as  it  was  13  Feb.  1833: 

<  taken  wiAout  the  aid  of  any  new  act  or  intervention  of  the  bank-    ^"^V^^ 
<nipt;  therefore  sustains  the  daim  of  Miss  Elizabeth  Anne  Stuart  ^^^^"^ ''' 

<  to  be  ranked  on  the  fund  io  medio ;  finds  expenses  due,  not  ex- 
*  ceediog,  however,  the  amount  of  the  penalty  in  the  bond,'  &c. 

The  trustee  reclaimed ;  but  the  Court  unanimously  refused  the  Judgment. 
Dote. 

Lord  Gknlee.-^!  think   the  interlocutor  is  right.     There  can  Opinion  of 
lie  no  question  that  the  act  1696  is  inapplicable ;  then,  as  to  the 
aet  1691,  even  if  I  were  clear  that  the  bond  was  gratuitous  in  so 
&r  as  James  Stuart  is  concerned,  which  is  by  no  means  the  case,  I 
should  still  think  the  interlocutor  right     The  bond  was  found  in 
As  repositories  of  Dr  Stuart  at  his  deatii.    Now,  delivery  by  James 
Staart  to  the  lady's  fiadier  was  delivery  to  herself,  and  for  her  be- 
hoof. It  is  therefore  clear  that  the  bond  was  irrevocable  by  James 
Stoart  from  its  date.     But  I  really  see  no  reason  to  doubt  that 
the  bond  was  strictly  onerous,  in  so  far  as  James  Staart  was  con- 
ctned.  It  proceeds  on  the  narrative,  that  the  estate  was  conveyed 
to  him  by  his  &ther,  under  the  condition  of  granting  this  and  other 
honds  irf  provision  to  his  sister  and  others ;  and  although  I  do  not 
Bean  to  say  that  the  narrative  of  the  bond  would  exclude  contrary 
proof  on  the  part  of  the  creditors  of  James  Stuart,  I  do  think  that, 
where  it  is  eo  probable  as  in  this  case,  it  lays  the  burden  upon 
them  of  shewing  that  it  is  Mse,  and  there  is  no  offer  to  do  this. 
The  other  Judges  concurred. 

lord  OrdiDafy»  Jllftiiffyn.  Act  Skm^tixA  Spein»         AU.  S,  More.        Damd^ 

iOftf  jr  Sifnu^  and  John  Gibson^  Agenti.         T.  Clerk. 

u. 


SECOND  DIVISION. 
No.  LXI.  16  Februartf  1833. 

BROWN 

against 

RICHMOND  AND  COMPANY. 

JuKisDicTiON. — (Small  Debt  Act,  10  Gxo,  IV,  c.  55.) — Where 
the  eiiaiion  of  the  defender  into  Court  under  the  smali  d^t  aet  was 

p2 


230  DECISIONS  OF  THE  No.  61. 

J6  Feb.  18^  irregular^  and  contrary  to  the  provisions  of  the  statute^  the  CowrtssS' 

Brownv^  <ai7i«rf  a  suspension  of  the  decree^  nottoithstandinff  the  douse  in  Iht 

Richmond  and  statute j  which  declares^  that  all  the  proceedings  under  that  axt  shaE 

Company.  ^^  subject  to  no  review. 

Brown  was  cited  by  Richmond  and  Company  into  the  small  debt 
court  before  the  Sheriff  of  Lanark,  under  a  complaint  which  stated 
the  debt  to  be  due  *  per  account,'  without  any  fisirther  specificadon. 
The  defender  was  cited  personally  by  sernce  of  the  summons  or 
complaint,  but  without  any  copy  of  the  account,  as  required  by  sche- 
dule A,  annexed  to  the  statute.  The  execution  of  the  messenger 
was  silent  on  the  subject ;  and  the  £act  that  no  copy  of  an  account 
had  been  serred  was  admitted  by  the  pursuers. 

The  Sheriff  gave  decree  for  the  amount  claimed  in  the  sammoii% 
and  the  defender  presented  a  bill  of  suspension,  on  the  ground,  inter 
alia,  that  he  had  been  irregularly  cited,  and  that  there  was  conse* 
quently  no  proof  against  him  in  the  small  debt  court 

The  respondents  onswered-^^TbBt  the  suspension  was  incompe- 
tent,  in  respect  of  the  18th  clause  of  the  statute,  which  provides^ 
that  <  no  decree  given  by  any  Sheriff,  in  any  cause  or  prosecution 

*  raised  under  authority  of  this  act— where  the  Sheriff  shall  not  hare 

*  ordered  any  pleadings,  arguments,  minutes,  or  evidence  to  be  re- 

*  duced  to  writing — shall  be  subject  to  advocation,  suspension,  orap- 

*  peal,  or  any  other  form  of  review  or  stay  of  execution,  other  than 

*  herein  after  provided,'  (i.  e.  in  decrees  in  absence,)  <  either  on  the 
'  merits,  or  on  account  of  any  omission  in  the  proceedings,  or  of 

*  any  irregularity  or  informality,  or  on  any  ground  or  reason  what- 

<  ever,  excepting  only  an  appeal  on  the  ground  of  corruption,  or  ma- 

*  lice  and  oppression,  on  the  part  of  the  Sheriff,  to  the  next  Circuit 

<  Court  of  Justiciary,  or  where  there  are  no  Circuit  Courts,  to  the 

<  High  Court  of  Justiciary  at  Edinburgh.' 

The  Lord  Ordinary  took  the  cause  to  report  with  the  following 
interlocutor  and  note :  <  The  Lord  Ordinary  having  again  consider- 

<  ed  this  bill,  with  the  answers  and  productions,  appoints  the  bill 

<  and  answers,  with  a  copy  of  the  original  complaint,  and  of  the 

*  schedule  A  annexed  to  the  act  of  10  Geo.  IV*  cap.  55,  in  die 

*  Nos.  1,  2,  and  3  of  the  said  schedule,  with  the  notes  thereto  sab- 

<  joined,  to  be  put  into  the  boxes  of  the  Lords  of  the  Second  Dlvi- 

*  sion  of  the  Court,  on  or  before  Tuesday  next,  in  order  to  be  re- 

*  ported.' 

Note. — <  The  oomplainer  has  certainly  fallen  into  an  important 

*  mistake  as  to  the  statute  under  which  the  action  was  raised ;  and 
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the  clause  of  the  act  10  Geo.  IV,  excluding  review,  is  expressed  16  Feb.  1833L 
in  terms  which  render  it  very  difficult  to  entertain  a  suspension  of  ^^^^^"^ 
any  decree  of  the  Sheriff  in  an  action  evidently  professing  to  be  Richmond  and 
raised  on  that  atatute,  however  much  the  provisions  of  it  may  have  ^™P^"7* 
been  neglected  or  violated.     But  the  Lord  Ordinary  stiU  thinhs 
that  this  18  a  question  of  so  much  importance,  that  he  feels  it  to 
be  his  duty  to  lay  it  before  the  Court  for  their  judgment     He  is 
of  opinion,  that,  looking  to  nothing  but  the  statute,  and  the  docu* 
meats  produced,  the  complaint  in  this  case  has  not  been  executed, 
or  the  party  cited,  in  terms  of  the  statute.     For  the  complaint,  in 
tbat  part  where  the  schedule  requires  '  the  origin  of  the  debt,  or 
ground  of  action,'  to  be  specified,  bears  the  words,  <  Eight  pounds 
*  per  account,'  and  nothing  else.     If  there  was  any  other  ground   . 
of  action,  it  is  not  specified  at  all,  as  the  act,  by  this  schedule, 
making  a  part  of  it,  expressly  requires.   Then  the  compkunt  bears, 
according  to  the  precise  words  of  the  schedule,  a  command  to  the 
officer  <  to  deliver  to  the  defender  a  copy  of  any  account  pursued 
for.'    The  forms  of  citation  and  execution,  in  like  manner,  re- 
qoire  it  to  be  specified,  that  the  copy  of  the  complaint  was  served, 
and  if  there  is  an  account,  <  with  the  copy  of  the  account.'   Now,, 
in  the  answers  to  the  bill,  p.  5,  it  is  distinctly  stated  that  ^  no  ac- 
count was  served,'  and  the  citation  is  silent  on  the  subject     It  is 
rery  plain  to  the  Lord  Ordinary,  that  there  is  here  a  great  and 
serious  violation  of  the  statute,  which  should  have  prevented  any 
decree  being  given.     For  it  will  surely  not  do  to  say,  that  <  no 
'  account  was  served,  because  there  was  none,'^-when  an  account 
is  expressly  set  forth  as  the  ground  of  action ;  and,  even  if  this 
were  admissible,  there  would  be  a  still  more  fatal  error,  in  the 
&ct,  that,  while  the  respondent  says  now,  that  his  ground  of  action 
was  that  the  debt  was  *  constituted  by  orders  of  the  respondents' 
collector  on  them  in  favour  of  the  suspender,'  this  is  not  stated  in 
Uie  complaint,  as  the  schedule  of  the  act  most  positively  requires. 
*  The  question,  therefore,  is,  whether  a  complaint  so  executed, 
makes  a  ^  cause  or  prosecution,  raised  under  the  authority  of  this 
act,'  so  as  to  let  in  the  force  of  the  Idth  section,  and  exclude  all 
redress  ?  The  Lord  Ordinary  thinks  this  very  far  from  clear,  not- 
withstanding the  words  as  to  omissions,  irregularities,  or  informa- 
lities, or  the  more  general  words  added.     The  failure  seems  to  be 
in  the  essential  step  necessary  for  raising  the  <  cause,'  and  the  ju- 
risdiction, under  the  act ;  and  it  certainly  is  in  a  point  of  impor- 
tance to  the  course  of  justice  in  such  summary  proceedings.' 

The  Qmrt  remitted  to  pass  the  bill  of  suspension^  Judgment. 
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16  Feb.  1833.      Lord  CringUiie^ — At  first  sight  I  was  disposed  to  thuk  tkat  our 

^"^V^^   jurisdiction  was  excluded  by  the  very  strong  expressions  used  in  the 

RichmoDd  and  ^^^  secdon  of  the  Statute ;  but  on  reconsidering  it,  I  think,  that  in 


Company. 

Opinion  of 
Court. 


order  to  bring  the  case  within  the  terms  of  that  act  at  all,  the  wm* 
mons  must  be  raised  under  the  authority  of  the  statute.  Now,  the 
act  expressly  requires  that  the  complaint  must  be  raised  in  the 
form  prescribed  in  schedule  A  annexed  to  it ;  and  that  when  the 
action  is  laid  on  an  account,  a  copy  of  it  must  be  served  along  with 
the  complaint  That  was  neglected  in  the  present  case,  and  there 
was  therefore,  in  fiu;t,  no  warrant  to  call  the  defender  into  the  small 
debt  court  in  virtue  of  this  statute  at  all. 

Lord  Glenlee. — Hie  18th  section  of  the  statute  certainly  dedares, 
that  no  proceeding  under  the  act  shall  be  subject  to  review  on  ac- 
count of  any  omission  in  the  proceedings,  or  of  any  irregularity  or 
informality ;  but  then  that  necessarily  implies  that  an  action  shall 
be  regularly  depending  under  the  statute,  and  the  clause  can,  from 
the  nature  of  the  thing,  only  apply  to  omissions  and  irregularities 
in  the  procedure  after  the  action  is  depending  in  Court.  The  ob« 
jection  here  is,  that  the  action  was  never  properly  brought  before 
the  Sheriff  under  the  authority  of  the  statute,  and  that  the  defender 
was  not  properly  in  Court  at  all.  Suppose  there  had  been  no  dtsr* 
tion  at  all  given  to  the  defender,  would  he  not  have  been  entitled 
to  suspend  any  decree  which  might  have  been  given  against  him 
inadvertently  in  an  action  to  which  he  was  never  made  a  party  ?  The 
complaint  or  summons  does  not  refer  to  the  statute  at  alL  The  only 
ground,  therefore,  upon  which  we  can  know  that  the  proceedings 
were  held  under  the  authority  of  this  particular  statute,  is  by  a 
strict  compliance  with  the  provisions  thereof  in  calling  the  defender 
into  Court ;  but  that  is  wanting  in  the  present  case,  as  the  statute  ex- 
pressly requires,  that,  in  order  to  bring  an  action  within  its  terms,  the 
complaint  shall  be  precisely  in  the  form  prescribed  in  the  schedolet. 

Lord  Meadowbank. — I  confess  that  I  feel  much  difficulty,  and  that 
it  is  not  removed  by  the  argument  which  I  have  heard  at  the  bar. 
The  only  question  that  can  be  raised  before  us  is,  whether  the  ac- 
tion was  brought  before  the  Sheriff  under  the  statute  ?  as,  if  it  were 
so,  it  must  be  admitted,  on  all  hands,  that  our  jurisdiction,  as  a  court 
of  review  of  his  judgment  on  the  merits,  is  completely  excluded  by 
the  18ch  section  of  the  act.  Now  the  form  of  the  complaint  or 
summons  is  here  unobjectionable,  and  that  was  sufficient  to  bring 
the  defenders  into  court.  The  only  objection  is  not  to  the  form  of 
the  complaint,  but  to  the  citation,  viz.  that  the  messenger  did  not 
serve  a  copy  of  the  account  on  which  the  complaint  was  laid,  along 
with  the  summons,  upon  the  party.    Now  this  appears  to  me  to  be 
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only  an  omiflsion  in  the  proceedings,  sucli  as  that  provided  for  in  16  Feb.  1833. 
the  18th  section  of  the  statute,  which  should  have  been  stated  in    ^-^y^^ 
the  inferior  court  2 -T"  "'^    a 

,  Richmond  and 

TTie  Lord  Jzutice^Clerk. — I  am  not  at  all  surprised  that  there  Comptny. 
should  be  some  difference  of  opinion  on  the  bench ;  for  the  case  be-  ^  .  .      - 
fore  OS  certainly  gives  rise  to  a  nice  question  on  the  construction  of  Couru 
this  statute,  and  with  reference  to  the  very  broad  terms  by  which 
sU review  is  excluded  in  the  18th  section;  but,  upon  the  whole,  I 
concur  with  a  majority  of  your  Lordships  in  thinking  that  this  sus* 
pennon  is  competent*    The  whole  question  depends  upon  the  mean- 
ing which  is  to  be  put  on  the  words  in  the  18th  section,  <  raised 
' under  authority  of  thb  act;'  and  I  therefore  agree  with  Lord 
Meadowbank,  that  the  question  really  is,  whether  the  defender  was 
legfularly  brought  into  Court,  under  the  authority  of  the  statute,  by 
the  complaint  which  was  served  upon  him  without  a  copy  of  the  ac- 
coont  Now,  I  am  of  opinion  that  be  was  not*  The  act  requires  that 
the  eomplaint  and  citation  shall  be  in  the  form  prescribed  in  the 
Rhedule ;  and  seeing  that  this  form  was  neglected  in  an  essential 
psrticnlar  in  the  present  case,  I  cannot  hold  that  the  proceedings 
which  followed  were  in  an  action  raised  under  the  authority  of  the 
ststnte. 

The  Lard  Ordinary  (reporter)  said,  that  he  concurred  in  the 
opinion  of  the  majority  of  the  Court  The  real  question  was,  whe- 
ther the  action  in  the  small  debt  court  was  raised  under  authority 
of  the  act;  but  looking  on  the  citation  as  the  initiatory  step  of  the 
action  which  called  the  defender  into  Courts  it  was  impossible  to  say 
that  it,  in  the  present  case,  was  raised  under  the  authority  of  a  sta-f 
tate  whose  provisions  were  neglected  in  the  body  of  the  citation. 
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SECOND  DIVISION. 

No.  LXII.  19  February  1883. 

EADIE 

offainst 

SMITH  AND  N  EPHE W. 

I.  Suspension. — Cautioner.  —  (Act  of  Sederunt,  11  July 
1828.) — Bankrupt. — Sequestration. — I.  A  cautioner  in  a 
suspension  having  become  bankrupt  during  the  dependence  ofiheprth 
cess,  and  the  charger  having  availed  himself  of  tlie  provision  in  Ae 
section  118  of  the  Act  ofSedermU^  11  July  18289  to  apply  for  new 
caution^  and  afterwards  obtained  a  judgment  finding  the  letters  orderly 
proceeded^  in  consequence  of  the  suspender  failing  to  find  new  oiu- 
tion^  found  that  the  original  cautioner  was  thereby  liberated^  and  that 
the  charger  hadno  claim  against  him  or  his  estate  for  the  sums  found 
due  by  the  suspender. 

II.  A  personal  protection  having  expired  before  the  bankrupt  applkd 
for  a  renewal^  he  is  exposed  to  personal  diligence  during  the  interval 

of  intimation^  after  having  olOained  an  interlocutor  in  the  ordinary 
formj  on  a  second  petition^  appointing  it  to  be  intimated^  but  before 

it  is  granted 

Eadie  was  cautioner  in  a  suspension  for  William  Murray  in  a 
process  between  him  and  the  chargers,  and  granted  bond  in  the 
usual  form,  binding  himself  to  pay  the  iBum  in  dispute  in  case  it 
shall  be  found  by  the  Lords,  &c.  that  he  ought  to  do  so,  *  after  dis- 
<  cussing  the  letters  of  suspension,'  &c.  Eadie  afterwards,  duriDg 
the  dependence  of  the  suspension,  became  bankrupt,  and  was  se- 
questrated on  the  6  August  1829.  When  the  Court  met  in  the  fol- 
lowing session,  the  chargers  availed  themselves  of  the  118  section 
of  the  Act  of  Sederunt,  1 1  July  1 828,  to  apply  to  the  Court,  that  the 
suspender  (Murray)  should  find  new  caution,  or,  failing  his  doing 
BO,  to  find  the  letters  orderly  proceeded.  This  application  was  re- 
sisted ;  but  the  Lord  Ordinary,  and  afterwards  the  Court,  found  that 
the  suspender  was  bound  to  find  new  caution,  and  on  his  fEulore  to 
do  so,  the  Lord  Ordinary  found  the  letters  orderly  proceeded,  and 
gave  decree  against  the  suspender  for  expenses.  This  decree  was 
extracted  against  the  suspender  and  his  cautioner  Eadie ;  and  on  the 
17  January  1831  a  charge  was  given  to  Eadie  on  the  extracted 
decree,  and  a  caption  having  been  taken  out  against  him,  he  was  in- 
carcerated thereon,  on  the  7  February  thereafter. 
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Eadieliad,  in  the  meantime^  obtained,  in  the  coune  of  hb  seques-  19  Feb.  1833. 
tntioQ,  two  personal  protections,  the  second  of  which  expired  in    ^"^V^ 
January  1831.    But  on  the  2d  of  February  lie  presented  the  ordi-  ]^d  Ncph^.*^ 
nary  petition  to  the  First  Division  of  the  Court  for  a  renewal' of  the 
protection;  and  on  the  following  day,  (the  3  February,)  the  Lords 
ind  giren  the  usual  deliverance  upon  it,  appointing  the  petition  to 
be  intimated  on  the  walls  and  in  the  minute-book  for  eight  days ; 
and  it  was  during  the  currency  of  this  period  that  the  chargers  had 
enforced  their  caption. 

In  tiiese  drcumstances  Eadie  immediately  presented  a  bill  of  sus* 
pension  and  liberation  on  the  following  grounds :  1st,  That,  in  the 
circnmstances  of  the  case,  with  regard  to  his  bond  of  caution,  the 
cbigers  bad  discharged  and  freed  him  thereof,  by  taking  decree 
ffiainst  Murray  in  consequence  of  his  failure  to  find  new  caution ; 
and,  2dly,  That  the  imprisonment  of  the  suspender  during  the  cur« 
rency  of  the  procedure  on  his  petition  for  a  renewal  of  personal  pro« 
tection  was  illegal,  as  the  deliverance  on  that  pedtion  operated  as 
a  protection  firom  diligence  until  it  was  finaUy  disposed  of. 

The  bill  was  passed  without  caution  or  consignation ;  but  when  Suspender*! 
a  record  was  made  up  on  the  expede  letters  in  the  suspension,  the  ^^^^ 
Lord  Ordinary  took  the  cause  to  report  on  cases,  in  which  the  sus- 
pender/y&ocb  J— L  That  the  Act  of  Sederunt,  11  July  1828,  intro- 
duced a  new  privilege  in  &vour  of  charges  on  a  liquid  obligation, 
to  which  they  were  not  previously  entitled,  as  had  been  decided  in 
tbe  case  of  Govan  v.  Gray,  18  December  1794,  M.  15,161 ;  but 
tbat,  if  they  chose  to  avail  themselves  of  this  new  remedy,  and  to 
take  decree  against  the  suspender  in  consequence  of  his  failure  to 
find  new  caution,  instead  of  going  on  to  discuss  the  suspension  on 
tlie  merits,  they  thereby  liberated  and  discharged  the  former  cau- 
tioner, who  had  only  become  bound  to  implement  the  decree  in  case 
tbe  letters  had  been  found  orderly  proceeded,  *  after  discussing  the 
'  letters  of  suspension.' 

IL  TTiat  an  interlocutor  appointing  intimation  on  a  petition  for 
a  renewal  of  personal  protection  operated  as  an  interim  protection, 
till  the  application  should  be  disposed  of  by  the  Court ;  Robert- 
son 0.  Deer,  6  July  1813,  referred  to  2  BM^  Camm.  465. 

The  chargers  answered — I.  That  a  cautioner  in  a  suspension  was  chargers* 
bound  in  the  same  manner,  and  to  the  same  extent,  as  the  suspend-  ^^^^ 
er  himself,  and  that  the  demand  for  new  caution  did  not  liberate 
the  former  cautioner  from  his  obligation,  as  he  would  have  been 
hound  to  relieve  the  new  cautioner,  even  had  such  been  found ; 
Wallace  v.  Fleming,  27  February  1685,  M.  14,642 ;  and  that  if 
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19  Feb.  1833.  the  interpretation  put  by  the  suspender  on  the  118  section  of  the 

^""^V^^    Act  of  Seder unt»  1 1  July  1828^  was  correct,  instead  of  operatiag  ai 

fild  Neph^e"!.^*  benefit  to  chargers  holding  a  liquid  obligation,  it  would  only  adt 

■       as  a  snare  to  lead  them  to  throw  away  all  the  security  wluoh  tkey 

K"**       might  have. 

XL  After  the  expiry  of  a  personal  protection,  a  bankrupt  is  ei*- 
posed  to  diligence  at  every  moment  till  he  gets  a  renewal  The  case 
of  Robertson  v.  Deer  is  incorrectly  stated  by  Mr  Bell,  as  it  appeani 
on  examining  the  letters  of  suspension  raised  by  Robertwn  in  that 
case,  together  with  a  summons  of  damages,  which  he  aftervards 
brought  into  Court,  that  his  application  fdr  a  renewal  of  the  protect 
tion  had  been  presented  before  the  expiry  of  the  former  protection) 
and  that  it  was  only  through  an  oversight,  of  which  the  incaroeiat- 
ing  creditor  in  that  case  took  an  oppressive  and  un&ir  advantagei 
that  the  renewal  was  not  granted  before  the  former  protection  ex- 
pired. 

The  Lords  thinking  both  the  points,  especially  the  former,  to  be 
of  general  importance  in  practice,  appointed  the  cases  to  be  laid 
before  the  Judges  of  the  other  Division  and  Permanent  Lords  0^ 
dinary,  for  their  opinion. 

The  following  printed  opinions  were  accordingly  given  in. 


opinions  of 

Consulted 

Judges. 


Opinion  of  the  Lord  President^  Ijords  Balgrayy  Qinus^  M(l^ 
kenziey  and  Corehottse*'^*  We  are  of  opinion  that  Mr  Eladie,  the 
original  cautioner,  is  not  now  liable  under  his  bond  of  caution^in 
consequence  of  the  application  to  the  Court  by  the  chaigers,  in 
terms  and  under  the  authority  of  the  act  of  sederunt,  11  Jnly 
1828,  section  118. 

*  This  act  does  not  authorise  a  charger,  in  the  events  therem 
mentioned,  to  apply  for  additional  caution,  or  to  have  an  attesta- 
tion found  for  the  original  cautioner.  It  allows  him  to  apply  fo 
new  caution,  and  for  nothing  else,  which,  we  are  of  opinion,  ne- 
cessarily implies  that  the  charger  did  thereby  abandon  the  old 
caution  as  no  longer  available  to  him.  The  cases  and  events 
enumerated  in  the  act  in  which  such  new  caution  may  be  applied 
for,  are  not  only  the  bankruptcy,  or  rather  insolvency  of  his  ex- 
isting cautioner,— ^in  which  case  it  might  be  supposed  that  the 
new  caution  to  be  found  was  to  be  in  aid  and  supplement  to  what 
might  be  recovered  from  the  old  cautioner, — ^but  new  caution  is 
also  allowed  *  in  the  case  of  the  original  cautioner  dying  unrepie- 
^  sented,'  in  which  case  the  new  caution  cannot  be  in  supplement 
of  the  old ;  for  nothing,  in  such  case,  can  be  recovered  under  the 
old,  but  must  come  in  stead  and  in  lieu  of  the  old.  All  theas 
cases  and  events  are  placed  on  the  same  footing,  as  equally  eoti- 
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<  ding  to  the  demand  for  new  caution ;  and  therefore  we  must  bold,  19  Feb.  1633. 

<  that  die  effect  of  this  demand  for  new  caution  must  be  the  same    ^^v^*' 

<  in  all,  that  is,  as  already  said,  an  abandonment  and  total  discharge  ^a^xephtw'^ 

<  of  the  old. 

<  If  it  were  otherwise,  the  charger  would  be  placed,  not  in  the  ^nsuited*'^ 
'same,  bat  in  a  better  situation  than  he  was  before,  and  the  sua-  Judges. 
'  pender  in  a  worse,  e.  g.  Suppose  a  suspension  is  brought  of  a 

*  debt  of  L.100,  for  which  caution  is  found,  and  the  cautioner  be** 

<  comes  bankrupt,  but  has  funds  that  will  yield  10s.  in  the  pound, 

*  whereby  the  charger  has  still  caution  for  L»50:  Now  if,  in  this 
^fltuation,  he  were  entitled  to  demand  new  caution,  he  would  have 
'weorityfor  Li.l50,  while  his  debt  is  only  L.100,  and  the  sus- 

*  peoder  would  be,  to  the  same  extent,  exposed  to  hardship,  for  there 

<  is  nothing  in  the  act  which  authorises  a  partial,  qualified,  or  li- 
'  mited  caution.     It  is  new  caution,  which  necessarily  means  cau- 

<  tion  for  the  whole  debt» 

*  In  regard  to  the  other  point  of  the  personal  protection,  we  are 
^  dearly  of  opinion,  that  if  the  cautioner  were  otherwise  liable  he 
'  had  no  personal  protection.     The  two  former  ones  had  expired ; 

<  therefore,  when  he  applied  for  a  third  protection,  on  2  February, 
'  he  was  not  protected.     On  the  3  February,  the  Court  did  not 

*  grant  him  a  new  protection,  but,  in  common  form,  ordered  inti- 
'  nation  on  the  Mralls  and  minute-book  for  eight  days.  Now,  if  this 
'  was  eqaivalent  to  granting  him  protection,  then  it  is  in  the  power 
'of  every  bankrupt  to  protect  himself  for  a  certain  time,  whether 

<  the  Court  chooses  or  not,  and  would,  to  that  effect,  place  appli- 

*  cations  for  renewal  of  protections  on  the  same  footing  as  those  for 
'  first  protections,  which  pass,  of  course,  without  intimation,  though, 
^  BMMt  certainly,  even  as  to  them,  the  mere  presenting  of  them,  if 
'  not  written  on  by  the  Cour);,  would  not  operate  as  if  the  protec- 
'  tion  were  actually  granted.  We  are  of  opinion,  that  the  case  re- 
'ferred  to  by  Mr  Bell,  6  July  1818,  Robertson  v.  Deer,  was 
'  wrong  decided.' 

Opinion  by  Lards  Moncreiffand  FulUrton. — <  In  general,  I  con- 
'  cor  in  the  above  opinion.     A  man  who  becomes  cautioner  in  a 

*  snspension  is  entitled  to  expect  that  the  grounds  of  suspension 
'  win  be  discussed,  if  the  suspender  is  willing  and  ready  to  discuss 

*  tbem.  If  the  suspender  fails  to  discuss  them,  decree  taken  will 
'  affect  the  cautioner.  But  if  the  charger  refuses  to  discuss  the 
'  ease,  he  can  have  no  just  claim  against  the  cautioner.  Although, 
<  therefore,  the  act  of  sederunt  has  given  the  chafer  the  power, 
^b  the  event  of  the  cautioner  becoming  bankrupt,  and  in  some 

*  other  cases,  of  insisting  for  new  caution,  and,  on  its  not  being 
'  found,  of  taking  decree  against  the  suspender^  without  discussion 
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of  the  merits,  1  apprehend  that  he  must  take  this  course  at  hii 
own  hazard ;  and  that,  when  he  refuses  to  discuss  the  suspension 
under  the  caution  originally  found,  he  must  be  held  to  abandon 
that  caution  altogether,  and  can  obtain  no  decree  which  will  af- 
fect the  party  bound  in  it.  It  was  no  part  of  the  cautioner'a  en- 
gagement, that  new  caution  should  be  found  in  the  event  of  his 
own  bankruptcy ;  and  it  is  to  be  presumed  that  it  is  his  misfor- 
tune, and  not  his  fault,  that  that  event  has  occurred.  But  to  hold 
that  the  charger  may  get  decree  against  the  cautioner,  finding 
the  letters  orderly  proceeded,  without  discussion,  merely  because 
the  suspender  cannot  find  new  caution,  would  be  to  alter  the  na* 
ture  of  the  contract  between  the  charger  and  the  cautioner,  in  a 
manner  not  contemplated  by  either  of  them/ 

Opinion  of  Lord  Medwyn. — <  I  entirely  concur  in  the  opinion  of 
the  majority  of  the  consulted  Judges  on  the  first  point,  that  an 
application  to  the  Court  for  a  protection  to  a  bankrupt  affords  no 
protection  till  it  is  granted,  and  therefore  need  do  nothing  on  that 
question. 

*  But  I  have  great  difficulty  in  holding  that,  in  this  case,  the 
cautioner  in  the  suspension  was  liberated,  because  the  charger, 
availing  himself  of  the  privilege  introduced  in  his  favour  by  the 
recent  act  of  sederunt,  applied  for  new  caution,  and  took  decreet 
against  the  suspender  because  new  caution  was  not  found. 

*  I  am  of  opinion,  that  it  is  not  sufficient  to  liberate  the  cautioner, 
that  the  letters  have  been  found  orderly  proceeded,  without  a  dis- 
cussion of  the  merits.  It  has  never  been  held  that  this  was  ne- 
cessary to  make  the  cautioner  liable.  If,  after  caution  was  found, 
and  the  suspension  became  a  depending  process,  the  suspender  de- 
clined to  proceed,  and  decree  was  taken  in  absence,  or  because  he 
failed  to  report  a  diligence,  or  to  lodge  a  paper,  or  on  any  groond 
on  which  a  decemiture  was  given  against  him  without  any  dis- 
cussion on  the  merits,  there  never  was  a  question  that  the  cau- 
tioner was  bound,  as  well  as  the  suspender,  for  the  conduct  of  the 
suspender  in  the  management  of  the  cause.  It  is  difficult  to  see 
upon  what  ground  the  cautioner  can  allege,  in  the  present  case, 
that  he  is  not  bound,  because  the  suspender  has  not  found  new^ 
caution,  which  the  charger  is  authorised  by  the  Act  of  Sederunt, 
1828^  sect  lis,  to  apply  for,  where  the  cautioner  becomes  bank- 
rupt or  dies  unrepresented. 

*  The  application  for  new  caution  was  intimated  to  the  cautioner, 
and  also  to  the  trustee  for  his  creditors*  New  caution  was  not 
found,  and  the  letters  are  found  orderly  proceeded,  with  expenses* 
There  is  no  question  that  this  decemiture  is  good  against  tlie  sus- 
pender ;  and  if  so,  why  is  not  the  cautioner  bound  by  it  also  ?  For, 
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<be»de8  the  usual  ground  of  being  bound  where  the  principal  is  1^  F«b.  183& 
« boaod,  he  or  his  trustee  might  have  prevented  the  decerniture,  if  ^^^^.^ 
'they had  chosen:  the  application  was  inUmated  to  them,  and  if  and  Nephew. 

<  they  had  thought  that,  upon  discussion,  the  bill  would  be  refused,  opinions  of 

<  they  might  have  found  new  caution.     They,  however,  preferred  Consulted 

<  dosing  the  proceedings  without  farther  expenses.     But,  it  is  said,  ^"°£^ 

*  the  chaiger  has  rejected  the  cautioner,  held  that  there  was  no 

<  caution,  and  as  new  caution  was  not  found,  took  the  benefit  com- 

*  petent  to  him  of  obtaining  decree ;  and  that  he  then  reverts  to 
'  die  cautioner,  and  claims  payment  firom  him.  Now,  because  the 
'  tenn  new  caudon  was  used,  and  not  additional  caution,  must  it  be 

*  held  that  there  is  no  caution  of  any  kind,  and  that  by  asking  foi" 

*  new  caution,  he,  eo  ipso,  gives  up  what  he  once  had  ?  All  that  I 

'  think  implied  is,  that  there  is  caution  which  the  charger  does  not 

'consider sufficient  caution;  and  I  cannot  see  how,  if  he  applies 

'  for  new  caution,  he  must  be  held  to  give  up  what  previously  ex- 

'isted,  even  though  new  caution  is  not  found.     Further,  that  the 

'  charger  takes  decree,  because  new  caution  is  not  found,  does  not 

'  proceed  on  the  ground  that  there  is  no  caution,  and  no  cautioner 

'  boand,  but  that  there  is  a  cautioner,  who,  from  supervening  circum- 

'  stances,  is  not  now  sufficient,  and  that  the  charger  is  not  bound  to 

'  &CUSS  the  cause  farther  with  an  insufficient  cautioner.     It  is  the 

'  interest  of  the  cautioner,  as  well  as  of  the  suspender,  to  place  him- 

'self  in  a  situation  to  get  the  merits  of  the  case  discussed ;  and  the 

'  penalty  of  not  doing  so  ought  to  fall  as  much  upon  the  cautioner 

*  as  upon  the  suspender.     Hence,  it  is  difficult  to  see  how  the  de- 

<  mand  for  new  caution,  and  a  decerniture  because  it  is  not  found, 

'  should  liberate  the  original  cautioner.     If  he  has  become  bankrupt, 

'  the  privilege  of  the  charger  is  to  require  new  caution ;  and  the 

'penalty  upon  the  suspender,  if  this  is  not  found,  is  a  decerniture 

'  against  him.     The  cautioner,  through  whose  conduct  the  necessity 

'  of  this  arises,  may  prevent  the  penalty,  if  he  and  his  trustee  choose ; 

'and  if  they  do  not,  I  think  he  and  his  estate  must  be  liable,  just 

'as  if  the  decree  had  been  given  in  absence,  or  on  failing  to  obtem- 

'  per  any  order  of  court.     If  it  were  otherwise,  the  privilege  of  new 

'  caution  is,  in  the  only  case  in  which  it  can  be  of  any  consequence, 

'  altogether  nugatory ;  for  if  the  suspender  is  in  good  credit,  it  is 

<of  no  consequence  whether  his  cautioner  be  bankrupt  or  not;  but, 

'  if  the  suspender  is  bankrupt,  or  vergens  ad  inopiam,  and  his  cau- 

'  tioner  fail,  the  charger  has  an  obvious  interest  to  wish  for  new 

'  caution.     Say  that  the  suspender  cannot,  or  will  not,  find  any, 

*  then,  according  to  the  arg^ument  on  the  other  side,  the  charger 

*  must  either  proceed  to  discuss  the  suspension  with  the  bankrupt 

*  cautioner,  incurring  additional  expense,  or  take  decree  against  the 
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suspender,  giying  up  even  the  small  chance  he  had  of  tecoyering 
any  thing  from  the  cautioner's  estate.  I  cannot  conceive  thattlus 
was  the  view  of  the  Court,  when  the  Act  of  Sederunt  introduced 
tiiis  new  privilege  in  favour  of  the  charger,  of  applying  for  new 
caution. 

<  Neither  do  I  think  the  argnment  strengthened  by  a  consideni- 
tion  of  the  other  case,  in  which  new  caution  is  to  be  found  wkere 
the  cautioner  dies  unrepresented.  The  defect  there  would  be,  nol 
of  right  to  claim,  but  of  funds  out  of  which,  or  parties  agaiiHt 
whom,  to  claim.  This  might  affect  the  sitnatioB  of  the  new  cao- 
tioner,  but  it  would  go  no  farther,  nor  shew  that  the  applioation 
for  new  caution  imports  a  total  abandonment  of  the  original  cbo- 
tion.  If  there  were  any  funds,  I  should  think  the  dutfger  might 
still  claim  along  with  the  other  creditors. 

<  What  would  have  been  the  effect  upon  the  original  cautioDer 
if  new  caution  had  been  found,  need  not  be  discussed,  as  the  point 
does  not  arise  in  the  present  case.  Upon  the  whole,  I  can  see  no 
grounds  for  liberating  the  cautioner.' 

Opinion  of  Lord  Craigie. — <  On  the  question,  which  is  a  preti" 
minary  one,  arising  from  the  application  for  a  renewed  protectioo 
in  virtue  of  the  bankrupt  statutes,  I  entirely  concur  in  the  opinion 
already  given  by  the  Lord  President  and  six  other  Judges. 

*  But  as  to  what  is  truly  the  second  question,  relafsng  to  the  con- 
struction of  the  clause  in  the  Act  of  Sederunt,  1828,  sect  118^ 
providing  for  the  case  where  the  cautioner  in  a  bill  of  su^^enaon 
has  become  bankrupt  before  decree  given  upon  the  merits,  I  can- 
not but  entertain  considerable  doubt. 

<  Where  it  is  made  a  condition  in  a  mutual  contract,  tkat  Ike 
parties  shall  find  security  for  their  actings,  if  the  cautioners  at  any 
time  become  insolvent,  the  party  for  whose  benefit  the  secoiity 
has  been  given  is.  entitled  to  withdraw  from  the  contract,  if  other 
and  sufficient  caution  is  not  brought  forward. 

<  In  the  same  manner,  where  a  party  preferring  a  bill  of  suspen- 
sion offers  caution,  and  still  more  where,  in  the  case  of  a  biU  of 
suspension  preferred  without  caution,  the  Lord  Ordinary,  befoie 
passing  the  bill,  requires  caution  to  be  found,  it  must  be  the  duly 
of  the  judge  before  whom  the  bill  of  suspension  afterwards  de- 
pends to  give  full  effect  to  the  ccmdidon  so  clearly  expressed. 

<  It  is  true  that  the  cautioner  i%  in  such  a  case,  allowed  to  in- 
terpose ;  and,  upon  finding  secuii^  for  the  expenses  of  the  litiga- 
tion,  he  will  be  allowed  to  maintain  the  reasons  of  suqiensioa,  or 
to  propose  others,  so  as  to  relieve  himself  and  hie  creditors.  Aad 
so  may  the  trustee  en  the  cautioner's  sequestrated  estate,  without 
finding  caution. 
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<  And  it  seems  to  be  of  no  importanoe  whether  the  security  was  19  Vth.  I833L 

<  had  ab  iattiO)  the  cautioner  then  being  bankrupt,   although  not    ^^^v^^ 

<  bowD  to  be  so ;  or  whether  he  becomes  bankrupt  at  some  after  ]^*/ N«>hew!^ 

*  period.  ,, 

'The  case  of  Gray,  in  1794,  differs  essentially  from  the  present  ^^"y'}^''^ 

*  one;  the  cautioner,  and  those  who  had  the  charge  of  his  affairs,  Judges. 

<  not  hiYing  been  required  to  attend  to  their  several  interests.  And 
'Aegroands  of  the  judgment,  as  given  in  the  report  of  the  case, 

*  are  far  from  satisfiactory.     That  the  bond  of  caution  todged  in  the 

*  Biil-CShamber  ia  not  ordinarily  produced  in  the  Court  of  Session 
'after  tke  bill  has  been  passed,  could  not  prevent  the  Lord  Ordi« 
^nrj  from  directing  intinmtion  to  the  cautioner  or  his  trustee^ 
^wketber  judicial  or  voluntary;  and,  if  necessary,  a  warrant  might 
'  be  giyen  for  transmitting  the  bond  of  caution,  so  that  it  might  be 
^■ade  a  part  of  the  process  of  suspension,  in  the  same  manner  as 
*aDy  other  document  on  which  a  judgment  might  be  founded. 
( And  although,  in  some  cases,  the  fact  of  insolvency  might  be  dis- 

*  pnted,  the  question  could  never  occur  where,  as  in  the  present 
'inatance,  a  sequestration  had  been  awarded  against  the  cautioner. 

*  StiUj  however,  it  must  be  admitted,  that  the  determination  in 

<  the  case  of  Gray  remained  unchallenged  for  many  years,  and  there- 
^  bite  it  was  thought  proper,  in  the  general  revision  of  the  forms  in 
'tke  Soots  courts  in  1^8^  to  make  an  alteration  in  this  respect, 
'sa  as  to  prevent  a  litigbus  or  fraudulent  debtor  from  involving 
'  Ua  creditors  in  an  expensive  and  tedious  litigation,  without  the 

*  ebanoe  of  their  being  indemnified,  however  favourable  the  ultimate 

<  judgment  of  the  Court  might  be  to  them. 

*  It  is  necessary  to  attend  to  the  words  of  the  Act  of  Sederunt, 
^wUch  are  to  be  found  in  pag^  S  of  the  revised  case  for  Eadie. 

*  They  are  not  so  perspicuous  or  correct  as  they  might  have  been ; 

*  bat  the  enactment  being  of  a  remedial  nature,  and  to  be  followed 

*  ont  <  according  to  the  justice  of  the  case,'  it  does  not  readily  ap- 

*  pear  that  there  should  be  any  difficulty  on  the  point  now  before 
^Oe  Court. 

*  Upon  evidence  of  bankruptcy,  as  it  is  spedified  in  the  Act  of  Se- 
^demnt,  a  note  or  petition  is  to  be  given  in,  which  is  to  be  intima-* 
^  ted.  It  is  not  said  to  whom  the  intimation  is  to  be  given,  but  it 
'  cannot  be  doubted  that  IJke  cautioner,  or  his  trustee^  was  alone  in 
'  riew,  the  suspender  being  necessarily  a  party  to  all  the  proceed* 
ings,  and  the  purpose  of  the  application  is  declared  to  be,  that  new 
caatkm  abould  be  found ;  and  i£  nothing  more  had  been  said,  the 
only  question  could  be,  whether  this  application  was  to  be  grant* 
sd,  and  new  security  fomMl.  Unless  such  security  was  obtained^ 
^  parties  would  have  remained  in  statu  quo.    On  the.  other  hand^ 
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if  new  caution  was  found,  the  party  so  interposing  would  haveUs 
relief  de  jure,  not  only  against  the  suspender,  but  i^ainst  the  for- 
mer cautioner.  This  is  the  uniform  rule  where  such  additional 
security  is  given ;  and  while  it  could  not  be  objected  to  by  the 
former  cautioner,  it  must  be  for  the  advantage  of  the  suspender, 
by  rendering  it  more  easy  for  him  to  obtain  farther  caution* 
^  But  the  clause  referred  to  does  not  stop  there.  The  interfe- 
rence of  the  Court  is  not  confined  to  making  an  order  for  new 
caution.  They  are  authorised  and  called  upon  to  pronounce  sadi 
a  decision  as  the  justice  of  the  case  requires ;  and  thus  one  soId- 
tion,  and  apparently  a  very  simple  one,  of  the  present  question 
occurs.  By  the  decree  against  the  suspender,  the  expense  of  far- 
ther litigation  is  excluded;  but  quoad  ultra,  nothing  has  been 
done. 

<  In  this  case  no  new  caution  has  been  found.  The  original  can- 
tioner  is  not  dbcharged ;  and  there  seems  to  be  no  pretext  or  co- 
lour of  justice  in  holding,  that  he  and  his  funds,  such  as  they  are, 
should  not  continue  liable  as  before. 

^  But  that  is  not  all :  By  the  Act  of  Sederunt,  the  application  is  to 
be  intimated  to  the  cautioner ;  and  this  must  have  been  ordered 
for  obviating  an  objection  existing  in  the  case  of  Gray.  In  addi- 
tion to  this,  the  Court,  in  this  case,  directed  the  note  or  petition 
to  be  intimated  to  the  trustee  on  the  cautioner's  sequestrated  estate, 
and  no  judgment  was  given,  until  it  appeared  that  no  objection  was 
to  be  made,  either  by  the  trustee  or  the  cautioner  himself.  And 
the  reason  of  this  is  apparent  from  the  record,  which  had  been 
made  up,  where  the  suspender  had  endeavoured  to  dispute  the  ef- 
fect of  a  bill  of  exchange  or  promissory-note  granted  by  him,  not 
by  a  reference  to  the  charger's  oath,  or  to  any  writing  rebiti?e  to 
the  bill,  but  by  a  quotation  from  documents  having  no  relation  to 
it,  and  so  altogether  irrelevant 

<  If  such  a  case  had  been  tried  in  1794,  it  is  humbly  thoof^t 
there  could  have  been  no  room  for  doubt  The  cautioner  in  a 
passed  bill  of  suspension  is  cited  along  with  the  suspender,  and  be 
is  entitled,  if  it  is  necessary,  to  take  up  the  cause  for  his  own  re- 
lief;  but  if  he  do  not  do  this,  after  due  notice,  there  is  no  reasos 
why  judgment  should  not  be  pronounced  against  the  cautioner  as 
well  as  against  the  suspender,  his  silence,  and  the  acquiescence  of 
his  trustee  affording  prima  hude  evidence,  at  least,  that  they  bad 
no  defence  to  offer. 

^  I  do  not  consider  the  words  referred  to,  in  the  bond  of  csntioot 
as  applicable  to  such  a  case  as  the  present  If  there  had  been  any 
omission  in  finaUy  discussing  the  case  between  the  charger  and 
suspender,  it  was  competent  for  the  cautioner  to  interpose.    Jfy  '^ 
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<  tbis  case,  any  such  omifldon  ooold  haye  been  orged^  it  might  be  19  Feb.  1833. 
( 8tiU  competentt  alth<High  the  cautioner  and  his  trastee  had  a  full    ^^  y^^ 

<  opportanity  of  stating  any  objection  to  the  charge^  which  had  not  ^^  ^^ 

<  been  made  by  the  suapender  himself;  but  uriiere,  in  the  form  pre-  Nephew. 

*  scribed  by  the  Acts  of  Sederunty  the  cautioner  and  his  trustee  have  (^^^^ 

*  been  formally  required  to  attend  to  their  interesti^  and  where^  even  CoDsuited 
( at  thk  tame,  it  is  not  proposed  that  any  further  discussion  should  ^^^^^ 

<  take  place  on  their  part»  and  where  none  could  be  made  without 
'  an  addition  to  the  loss  to  which  they  are  already  exposed,  it  is 
'  hmnbly  thought  that  the  plea  here  referred  to  ought  not  to  be  list- 
'enedto.' 

When  the  cause  came  to  be  advised  by  the  Secmd  Division, 
with  these  opinions, — 

The  Lard  JuOice^Clerk  said — I  do  not  mean  to  enter  at  length  Ofunion  of 
into  the  argument  in  this  case,  seeing  that  it  is  already  decided  by  ^^^ 
tbe  majority  of  the  consulted  Judges.    But  I  must  say,  that  I  can- 
not concur  in  the  effect  given  to  this  clause  of  the  Act  of  Sederunt 
ii  the  opinion  of  that  majority ;  and  it  might  be  questioned,  if  that 
opimoQ  be  correct,  whether  the  act  itself  would  not  be  ultra  vires 
of  the  Court,  in  declaring  law  without  authority  of  statute*     I  do 
not  mean,  however,  to  enter  into  this  question,  because,  in  my  opi- 
luoD,  the  Act  of  Sederunt  does  not  warrant  the  interpretation  which 
ia  now  put  upon  it     I  concur  in  the  views  taken  by  Lords  Craigie 
and  Medwyn.    In  the  present  case  no  new  cautioner  was  found; 
ao  that  the  question,  whether,  if  a  new  cautioner  had  been  offered 
and  accepted,  his  appearance  would  have  had  the  effect  of  liberating 
the  former  one,  does  not  arise* 

As  to  the  other  point,  I  agree  with  all  the  consulted  Judges,  that 
the  protection  having  expired  before  a  renewal  was  applied  for,  the 
bankrupt  was  exposed  to  diligence  daring  the  dependence  of  his 
petition  for  a  renewal  But  after  the  explanation  which  has  been 
given  by  the  respondents  of  the  case  of  Robertson  v.  Deer,  shew- 
ing  that  it  was  so  different  from  what  it  is  represented  in  Mr  Bell's 
work,  I  agree  with  them  in  thinking  that  that  case  was  wrong 


Lord  Glenlee. — As  to  the  operation  of  the  personal  protection,  I 
agree  entirely  with  what  your  Lordship  has  said«  And  as  to  the 
other  question,  I  cannot  say  that  I  differ  from  your  Lordship  on 
the  general  point.  I  have  great  doubts,  indeed,  whether  an  appli- 
cation for  new  caution  under  the  Act  of  Sederunt,  can  have  the  effect 
of  liberating  the  former  cautioner  in  the  manner  stated  in  the  opi- 
fliooa  of  some  of  the  Judges ;  but  I  doubt  whether  there  be  any  room 
vol*.  VIII.  2 
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19  Feb.  1833.  for  going  into  tha  general  qaestion  in  this  case ;  and  I  am  happy 
to  say,  that  I  can  see  in  the  specialty  alluded  to  in  the  opinions  of 
Lords  Moncreiff  and  Fullerton,  a  ground  which  enables  me  entirely 
to  concur  in  the  opinion  of  the  majority  of  the  Judges  in  this  par- 
ticular case,  viz.  that  in  thb  case,  the  chargers  refused  to  discass 
the  reasons  of  suspension,  when  the  suspender  failed  to  find  new 
caution,  and  took  decree  merely  on  that  ground,  without  discussiDg 
the  letters.  In  such  a  case,  I  do  not  think  that  the  cautioner  can 
be  bound,  because  his  obligation  is  only  to  implement  the  decree, 
in  case  it  be  found  that  the  suspender  ought  to  do  so  after  discuss- 
ing the  letters.  Suppose,  for  instance,  that  there  had  been  a  good 
ground  of  suspension  at  the  time  of  passing  the  bill,  as,  for  instance, 
that  a  condition  had  not  emerged  on  which  the  obligation  on  which 
the  charge  was  given  depended,  but  that,  during  the  dependence  of 
the  suspension,  the  condition  is  purified,  and  the  Court,  in  respect 
of  this  change  of  circumstances,  find  the  letters  orderly  proceeded, 
I  should  scarcely  think  that  the  cautioner  in  such  a  case  would  be 
bound  to  implement  the  decree,  seeing  that  there  was  an  undoubt- 
edly good  ground  of  suspension  at  the  time  when  he  eame  forward 
as  caudoner :  Or  suppose  that  a  charge  is  suspended  on  the  ground 
of  minority  and  lesion,  and  that,  after  the  suspension  is  in  Court, 
the  suspender,  being  then  major,  grants  a  bond  of  corroboration, 
and  the  letters  are  accordingly  found  orderly  proceeded :  Or  suppose 
that  a  suspender,  during  the  discussion  of  the  expede  letters,  com- 
mits a  battery,  pendente  lite,  and  loses  his  cause  on  that  ground: 
In  all  these  cases  the  letters  would  be  found  orderly  proceeded  on 
some  ground  altogether  independent  of  the  merits  of  the  reasons  of 
suspension,  which  alone  the  cautioner  i>ecame~bound  tot^iscussjimd  I 
think  it  would  consequently  be  unreasonable  to  hold  that  he  was 
bound  to  implement  the  decrees.  Now  the  present  case  appears  to 
me  in  something  of  the  same  light,  on  the  special  ground  mention- 
ed by  Lords  Moncreiff  and  FuUerton.  The  only  thing  that  we  see  of 
the  previous  proceedings  is,  first,  that  an  interlocutor  is  pronounced, 
finding  that  the  suspender  in  the  other  action  was  bound  to  find 
new  caution,  and  then,  upon  his  failing  to  do  so,  the  letters  are  found 
orderly  proceeded,  without  apparently  any  discussion  of  the  letters 
on  the  merits.  -       ... 

Lord  Meadowbank, — I  concur  entirely  with  Lord  Glenlee.  lam 
not  prepared  to  say  any  thing  to  the  question  raised  by  your  Lord- 
ship, whether,  supposing  that  the  interpretation  put  by  some  of  the 
consulted  Judges  in  the  Act  of  Sederunt  is  correct,  such  a  declara- 
tion  of  law,  in  an  Act  of  Sederunt,  would  have  been  competent  for  this 
Court  or  not,  because  that  question  has  not  been  pleaded  before  us ; 
but  on  the  point  at  issue  I  am  entirely  of  the  opinion  expressed  by 
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Lord  Glenlee,  that  the  judgment  of  the  majority  of  the  Court  is  19  Feb.  1833. 
r^ht  solely  on  the  specialty  alluded  to  by  his  Lordship.  vT^^^^ 

The  Qntriy  accordingly,  in  respect  of  the  opinions  of  a  majority  g^^jj^  ^^^ 
of  the  consulted  Judges,  suspended  the  letters  simpliciter.  Nephew. 

Judgment. 
Lord  Ordinary,  Mackaizie,  Act.  Cwnnghame  and  Ruthtrfitrd,  Alt.  Dean  qf 

Foe.  fBopetJ  and  £.   CfreaMddt,        Graff  jr  Morton^  and  C,  J,  F.  Orr, 
Agenta,        T.  Clerk. 

u. 


FIRST  DIVISION. 

No.  LXIIL  21  February  1833. 

Sir  GE0R0£  CLERK  and  Others 

offainst 
Dr  WALTER  ADAM. 

Expenses. — Appeal. — An  interlocutor  of  the  Lord  Ordinary^  con^ 
tamng  special  findings^  with  a  finding  of  expenses  against  one  of  the 
parties^  having  been  ottered  in  part  by  the  Inner^Houee^  and  no  ex" 
penses  found  due  to  either  party ^  and  tJiis  last  interlocutor  having 
been  appealed  from  in  so  far  as  it  altered  the  Lord  Ordinary's  m- 
terlocutor^  and  the  House  of  Lords  having  simply  reversed  the  samcj 
wiAout  any  remit  or  judgment  as  to  expenses^-^found^  that  the  re- 
versal of  the  interlocutor  of  the  Inner^House  revived  the  interlocutor 
of  die  Lord  Ordinary^  to  the  effect  of  entitling  the  Courts  in  apply- 
ing  thejudgmenty  to  give  expenses^  as  found  due  by  the  Lord  Ordi- 
nary. 

This  was  a  competition  as  to  the  right  of  property  in  a  portrait  of 
the  late  Dr  Alexander  Adam,  rector  of  the  High  School,  which 
had  been  painted  by  the  late  Sir  Henry  Raebum  at  the  expense 
of  the  High  School  Club,  and  had  been  hung  up  in  the  High 
SchooL  The  property  of  the  picture,  and  the  right  to  possess  the 
same,  was  claimed  by  Sir  George  Clerk  and  others,  members  of  the 
High  School  Club,  and  by  Dr  Walter. Adam,  son  of  the  late  Dr 
Alexander  Adam.  The  interlocutor  of  the  Lord  Ordinary  (2  March 
1831,)  finds  *  that  the  picture  in  question  is  the  property  of  the  claim- 
'  anCs^  Sir  George  Clerk,  Bart,  and  others,  members  of  the  High 
<  School  Club:  Finds,  that  the  intention  expressed  by  them  of  placing 
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it  in  the  library  of  the  High  School,  is  not  a  conditio  stipolated 
in  favour  of  Dr  Adam  or  his  representatives^  on  which  they  axe 
entitled  to  found  in  this  action :  Finds  that  there  is  evidence  that 
it  was  not  so  understood  by  Dr  Adam  himself:  Prefers  the  ebdm- 
ants,  Sir  George  Clerk,  Bart  and  others,  members  of  the  High 
School  Club,  to  the  picture  in  question,  and  grants  wanant  to^ 
authorises  and  ordains  the  raisers  of  the  multiplepoinding  to  ddi^er 
up  the  same  to  the  said  claimants,  and  decerns  accordingly :  Finds 
Dr  Walter  Adam  liable  to  the  said  claimants  in  expenses,  and  re- 
mits the  account  thereof  to  the  auditor  to  tax  and  report.' 
A  reclaiming  note  having  been  presented  agsdnst  this  interlocu- 
tor, the  following  interlocutor  was  pronounced  by  the  First  DiviBion 
of  the  Court,  (10  June  1831) :  <  The  Lords  having  advised  this 

<  reclaiming  note,  and  heard  counsel  for  the  parties,  they  adhere  to 

<  the  interlocutor  reclaimed  against,  in  so  &r  as  it  finds  that  the 

*  picture  in  question  is  the  property  of  the  claimants,  the  members 

<  of  the  High  School  Club :  But,  quoad  ultra,  they  alter  the  said 

*  interlocutor,  and  find  that  it  was  an  implied  condition  in  the  treaty 
«  betwixt  the  Club  and  the  late  Dr  Alexander  Adam,  when  he  sat 
(  for  hia  picture  to  the  late  Mr  Henry  Raeburn,  that  the  portrait 

<  was  to  be  placed  in  the  High  School  of  Edinburgh,  as  a  memo- 

<  rial  of  the  high  sense  the  claimants  entertained  of  the  advantages 

<  the  public  derived  from  his  useful  and  important  labours,  and  as 

<  an  inducement  to  those  who  come  after  him  to  emulate  the  able 

<  and  conscientious  discharge  of  his  official  duties,  by  which  he  had 

*  contributed  so  much  to  extend  the  fame  of  the  High  School;  and 

<  they  accprdingly  decern  and  declare,  that  the  said  picture  shidl  re- 

*  main  in  the  High  School  of  Edinburgh,  in  perpetuam  rei  memo- 
^  riam;  that  the  magistrates  and  council  of  the  city  of  Edinbniigh, 

<  as  the  patrons  of  that  seminary,  shall  be  answerable  that  it  ispro- 

<  perly  placed  therein,  agreeably  to  the  object  in  view,  and  carefully 

*  protected  from  all  injury :  Find  no  expenses  due  by  either  of  the 

<  parties/ 

An  appeal  was  entered  against  this  judgment  by  the  High  School 
Club,  in  which  they  complained  that  the  interlocutor  <  pronounced 

<  by  the  Lords  of  the  First  Division  of  the  Court,  on  the  10th,  and 

*  signed  on  the  14  June  1831,  is,  excepting  in  so  &r  as  it  finds 
'  that  the  picture  in  question  is  the  property  of  the  claimants,  the 

<  members  of  the  High  School  Club,  erroneous,  and  contrary  to 

<  law  and  equity,'  and  praying  that  the  same  might  be  reversed, 
varied  or  altered,  &c«  The  judgment  of  the  House  of  Lords  vas 
in  the  following  terms :  ^  After  hearing  counsel  upon  the  petitioD 

<  and  appeal  of  Sir  George  Clerk,  &&  complaining  of  an  interioco- 

<  tor  of  the  Lords  of  Session  in  Scotland,  of  the  First  Divisiooy 
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<  dated  on  the  10th,  and  signed  the  14  Jane  1831»  excepting  in  so  21  Feb.  1833. 
^  &r  as  it  finds  that  the  picture  in  question  is  the  property  of  the  ^^^!!^ 

<  claimants^  the  members  of  the  High  School  Club,  and  praying  cierk  and 

<  that  the  same  might  be  reversed,  varied,  or  altered,  so  &r  as  com-  ?^^  ^' 
<plamed  of,  or  that  the  appellants  might  have  such  relief  in  the 

*  premises  as  to  this  House,  in  their  Lordships'  great  wisdom,  should 

<  seem  meet :  As  also  upon  the  answer  of  Dr  Walter  Adam,  only 
'  son  and  representative  of  Alexander  Adam,  doctor  of  laws,  late 

*  rector  of  the  High  School  of  Edinbui^h,  deceased,  put  in  to  the 

*  said  appeal,  and  due  consideration  had  this  day  of  what  was  ojSer- 
'  ed  on  either  side  in  this  cause :  It  is  ordered  and  adjudged,  by  the 

<  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  the 
'said  interlocutor,  so  far  as  complained  of,  be,  and  die  same  is 

*  kcrcby  reversed/ 

A  petition  was  then  given  in  by  the  members  of  the  High  School 
Clnb,  praying  the  Court  <  to  apply  the  above-recited  judgment  of 

<  the  House  of  Lords,  to  prefer  the  petitioners,  the  members  of  the 
^  I%h  School  Club,  to  the  picture  in  question,  and  to  grant  war- 
'  rant  to  and  authorise  and  ordain  the  raisers  of  the  multiplepoinding 

*  to  deliver  up  the  same  to  the  petitioners,  and  to  decern  according- 
ly; to  find  Dr  Walter  Adam  liable  to  the  petitioners  in  expenses, 
'and  t5  remit  the  account  thereof  to  the  auditor  to  tax  and  report' 

Dr  Adam  objected  to  the  prayer  of  the  petition,  in  so  fisur  as  it  Objector's 
craved  expenses,  on  the  ground  that  expenses  could  not  be  given  ^^^^' 
by  the  Court  of  Session,  unless  there  had  been  a  special  finding  of 
the  House  of  Lords,  or  a  special  remit  to  the  Court  to  that  effect; 
and  fiuther,  there  was  no  affirmance  of  the  interlocutor  pronounced 
by  the  Lord  Ordinary,  por  any  reference  to  that  interlocutor  in 
the  judgment  of  the  House  of  Lords,  nor  any  finding  in  regard  to 
expenses;  all,  therefore,  the  Court  could  do,  was  to  apply  that  judg- 
ment in  the  words  in  which  it  had  been  pronounced :  they  had  no 
power  to  do  more,  or  decern  for  any  expenses,  while  the  judgment 
of  the  House  of  Lords  was  silent  on  that  point. 

Answered — The  appeal  only  prayed  for  a  reversal  of  tlje  interlo-  Respondents* 
cutor  of  the  Inner- House,  in  so  &r  as  it  differed  from  the  interlo-  P1«m- 
eator  of  the  Lord  Ordinary.    The  simple  reversal,  by  the  House  of 
Lordsj,  of  the  interlocutor  of  the  Inner- House,  in  so  fiur  as  appealed 
from,  necessarily  revived  the  interlocutor  of  the  Lord  Ordinary,  by 
vhieh  expenses  have  been  found  due. 

The  Lard  President  and  Lard  Balgray  were  of  opinion  that  the  Opinion  of 
reversal  of  the  interlocutor  of  the  Inner-House  necessarily  revived  ^^^ 
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2lFeb.J83a  the  interlocutor  of  the  Lord  Ordinary,  which  was  the  only  interlo- 
SirGeoree  cutor  which  could  be  extracted,  and  therefore  the  Court  were  en- 
titled, under  this  simple  reversal,  to  find  expenses  in  terms  of  the 
Lord  Ordinary's  interlocutor. 

Lord  Gillies  concurred.  Unless  the  Court  could  find  expenses 
in  terms  of  the  Lord  Ordinary's  interlocutor,  they  could  do  nothing* 
There  was  nothing  said  in  the  judgment  of  the  House  of  Lords  as 
to  who  was  to  have  the  custody  of  the  picture ;  and  we  can  only 
give  the  petitioners  the  custody  of  it,  by  recurring  to  the  Lord  Or- 
dinary's interlocutor.  We  are  bound  to  apply  the  judgment  of  the 
House  of  Lords  to  that  efiect,  and  equally  so  in  regard  to  expenses. 
The  Court  *  prefer  the  claimants.  Sir  George  Clerk  and  othen, 

<  members  of  the  High  School  Club,  to  the  picture  in  question,  mi 

<  grant  warrant  to  and  authorise  and  ordun  the  raisers  of  the  mul- 

*  tiplepoinding  to  deliver  up  the  same  to  the  said  claimants:  Fmd 

*  Dr  Walter  Adam  liable  in  the  eicpenses  incurred  before  the  Lord 

*  Ordinary.' 


Judgment. 


Lord  Ordinary,  Ccrehouu.       Act.  K»ay,       Fotheringham  ff  Linduiy,  W.  S.  Agents. 
Alt.  Dean  o/Fac.  fHopeJ.        Danid  Fulur,  Agent.        jR.  Clerk. 

T. 
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21  February  1833. 


GILBERT  LANG,  Advocator, 

affainst 
GEORGE  CRAIG  and  Others. 

Jurisdiction. — Statutes  33  Geo.  III.  c.  34,  and  49  Geo.  IV. 
c.  126.  (Friendly  Society  Acts). — 1.  Circumstances  in  uMA 
Justices  of  the  PeacCy  having  affirmed  a  sentence  of  expulsion  pr(h 
nounced  hy  the  Directors  of  a  Friendly  Society  against  one  of  Ae 
members^  on  the  ground  of  alleged  misconduct^  were  held  to  have  exer- 
cised the  appellate  jurisdiction  conferred  upon  them  by  the  above  star 
tutesy  and  an  advocation  from  such  judgment  accordingly  hdd  to  U 
incompetent.  2.  Held  that  a  clause  in  the  regulations  of  the  soeietgi 
providing,  that  in  -case  of  any  disputes  arising  as  to  the  mecming  df 
import  of  any  of  the  articles,  distribution  of  the  funds,  Sfc.  the  matter 
in  dispute  should  be  submitted  to  arbitration,  does  not  extend  to  the 
case  if  the  alleged  misconduct  of  any  of  the  members,  which  is  to  be 
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disposed  of  by  thejwdgment  of  the  directors  of  the  society ^  and  need  21  Feb.  1833. 
mtby  them  be  referred  to  arbitration^  at  the  desire  of  the  party  accused.   ^^^'^^^^T^. 

and  Otben. 

The  advocator,  Lang,  was  a  member  of  the  Wallace  Friendly  So«- 
dety  of  Kirkintilloch,  from  which,  in  consequence  of  an  alleged 
hurt,  he,  on  application  being  made,  obtained  aliment,  at  the  ordinary 
rate,  in  December  1827. 

By  Article  7.  of  the  regulations  of  the  society,  it  is  provided, 
tint  <  any  member  of  this  society,  who  may  be  found  to  indulge 
^  in  practices  which  tend  to  disturb  the  public  peace,  or  infringe 
^  on  the  good  order  of  society,  or  whose  irregular  conduct  has  aten- 
<  dency  to  bring  trouble  upon  himself,  by  injuring  his  health,  and 
^  aodermining  his  constitution,  a  representation  of  which  being  made 
'  to  the  preaes,  he  shall  immediately  call  a  meeting  of  the  directors 
^  to  consider  of  the  same,  which,  if  fully  proven,  the  member  so 

*  behaving  shall  be  struck  off  the  roll  of  memb^s,  and  forfeit  all 

*  claim  on  the  society/ 

By  Article  8.  it  is  provided,  that  <  no  member  shall  be  entitled 

*  to  aliment  till  he  has  been  one  year  a  member,  and  must  be  clear 
'  of  all  Arrears ;  neither  shall  any  be  entitled  to  aliment,  who  has 
'  brought  trouble  upon  themselves  by  gaming,  drinking,  debauchery, 
^  or  unlawful  practices  of  any  sort' 

By  Article  12.  it  is  provided,  that  ^  if  any  member  be  found,  to 
'  the  satisfaction  of  the  court  of  directors,  to  have  imposed  on  the 

*  society,  by  feigning  himself  in  trouble,  or  in  a  worse  situation 

*  than  he  really  may  be,  or  by  producing  a  felse  certificate  of  his 

*  situation,  he  shall  be  expelled  the  society,  and  never  again  be 
'  considered  qualified  for  readnussion ;  and  whatever  aliment  may 
^  have  been  obtained  by  such  fraudulent  means,  the  directors  are 
'  hereby  empowered  to  take  what  steps  they  consider  best  for  reco- 
'  vering  the  same.' 

By  Article  17.  it  is  provided,  *  In  case  any  dispute  arise  in  the 
'  society,  as  to  the  meaning  or  import  of  any  of  the  articles,  elec* 

*  tion  of  office-bearers,  distribution  of  the  funds,  or  betwixt  the  so* 

*  ciety  and  any  of  its  members,  on  any  ground  whatever  connected 

*  with  the  articles,  it  is  hereby  agreed  to  by  the  whole  members, 
'  and  especially  ena^^ted  by  the  society,  that  all  such  disputes  shall 
^  be  submitted  and  referred  to  two  neutral  persons,  the  one  to  be 
<  named  by  the  society,  and  the  other  by  the  member  or  members 
^  with  whom  the  dispute  may  have  arisen,  who  shall  have  full  power, 
'  and  are  hereby  authorised,  to  decide  and  determine  the  same ;  and, 

*  in  case  of  difference,  with  power  to  them  to  choose  an  oversman 
'  not  connected  with  the  society  :  And  whatever  the  said  referees, 
^  by  themselves,  or  in  conjunction  with  the  said  oversman,  decide 
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21  Feb.  1833.  <  and  detennine  in  the  matter  submitted,  their  determinatkm  shall 

^^V"^^    '  be  final  and  binding  on  ail  concerned ;  and  the  society,  and  indi- 

imd  Oflicw!*'^  *  vidual  members  thereof,  renounce  every  other  way  of  settUng  dif- 

<  ferences  as  aforesaid/ 

In  January  1828,  a  short  time  after  the  aliment  was  allowed  to 
Lang,  a  complaint  was  made  to  the  preses  of  the  society,  statiog 
that  Lang  had  imposed  upon  them,  that  he  was  an  habituid  drnnfaad, 
and  that  he  had  been  indulging  in  excess  and  drunkenness  during 
the  yery  time  he  had  been  drawing  aliment,  and  had  thereby  ag- 
gravated his  illness.  This  complaint  was  communicated  by  the 
preses,  at  a  meeting  of  the  electors,  (12  January,)  and  the  advoca- 
tor was  informed,  tiiat,  in  consequence  of  tiiis  information,  the  aliment 
would  be  discontinued  till  tiie  matter  was  investigated,  for  which 
purpose  a  committee  was  iq>pointed« 

On  26  January,  the  committee  reported,  at  a  meeting  of  the  di- 
rectors, that  in  their  opinion  the  complaint  was  well  foimded,  and 
the  meeting  accordingly  agreed,  by  a  vote,  that  his  name  be  struck 
off  the  roll  of  members. 

Several  otiier  meetings  took  place ;  at  tiie  last  of  which,  (27  Jan.) 
the  advocator  attended ;  and  upon  being  called  upon  to  state  his 
defence,  he  demanded  that  the  matter  should  be  referred  toaibitia- 
tion,  in  terms  of  the  17th  section  of  the  regulations.  Bat  tiie  meet- 
ing were  unanimously  of  opinion,  that  tiie  case  did  not  &11  under 
the  article  in  question,  and  that  tiie  complaint  was  proven. 

In  a  petition  to  the  Justices  of  the  Peace  for  Dumbartonshire,  the 
advocator  craved  tiiem,  alternatively,  <  to  find  the  petiti<Mier  entitled 

<  to  be  again  enrolled  as  a  member  of  the  society,'  &c. ;  at  any  rate 
to  find  *  the  society  bound  to  submit  tiie  question  in  dispute  to  a^ 

<  bitration,  in  terms  of  their  articles.' 

Answers  and  replies  followed,  parties  were  heard  before  the  Jus- 
tices, and  the  minutes  of  tiie  society,  (narrating  the  proceedings 
against  Lang,)  were  produced  before  them ;  after  which  the  follow- 
ing interlocutor  was  pronounced  by  them :  *  The  Justices  having 

<  resumed  condderation  of  the  petition,  answers,  and  replies,  and 

<  considered  the  minutes  of  the  society,  whereof  certified  exoerpts 
( are  lodged  in  process.  Find  (section  eightii)  that  tite  confirmed 

<  regulations  of  the  society,  whereof  a  copy  is  produoed,  that  a 
*  member  shaU  not  be  entitied  to  aUment  *  who  has  brought  tron- 
<^  ble  on  himself  by  gaming,  drinking,  or  unkwful  practices  of  any 
<<  kind :'  And  fiurtiier,  (section  seventh),  <  that  if,  on  complaint  made 
<<  to  the  preses,  and  by  him  brought  before  a  meeting  of  the  direc- 
<^  tors,  that  a  member  has  been  indulging  in  practices  which  tend 
<<  to  disturb  the  public  peace,  or  infringe  upon  the  good  order  of 
<<  society,  or  whose  irregular  conduct  has  a  tendency  to  bring  trou- 
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«  ble  (m  himself,  by  injuriDg  his  health,  and  imdermimng  his  con-  SI  Feb.  1833. 
« sdtation,  the  meeting  of  directors  shall  consider  the  complaint,     ^^V"^^ 
^  and  if  My  proven,  the  member  so  behaving  shall  be  struck  off  i^^dOtfimT^ 
^  the  roll  of  members,  and  forfeit  all  daim  on  the  society :'  Find  it 
'  JDitnietod  by  the  minutes  of  the  society,  that  a  complaint  was,  by 

<  tiie  preses,  brought  before  successive  meetings  of  the  directors, 

<  bearing  that  the  petitioner  had  been  aiding  in  bringing  the  pre* 

*  sent  complaint  on  himself,  by  his  own  folly ;  besides,  that  he  had 
'  lately,  and  while  receiving  aliment,  been  in  a  state  of  intoxication, 
'and  behanng  in  a  very  turbulent  and  unbecoming  manner,  in  se- 
'remt  houses,  not  at  all  like  a  person  under  the  influence  of  trou- 

*  ble :  Hod  that  the  directors  have  determined  this  complaint,  after 

<  calling  the  petitioner  before  them,  and  hearing  evidence,  by  find- 
^  ing  it  proven,  and  have  expelled  him  from  the  society,  and  deter^ 

<  luned  that  he  had  forfeited  all  claims  upon  the  funds  thereof,  and 

*  was  liable  to  repeat  the  aliment  received  by  him :  find  that  the 

*  deddon  of  the  meeting  of  directors,  given  agreeably  to  the  rules 
'  of  the  society,  is  conclusive,  and  cannot  be  opened  up,  to  the  ef- 

*  feet  of  making  the  complaint,  so  determined  by  them,  the  subject- 
'  matter  of  a  reference  to  arbiters :  Therefore,  and  under  all  the 

*  ciKmnstanoes  of  the  case,  dismiss  the  present  petition  and  com- 
'plaiot,  assoilzie  the  defenders,  find  them  entitled  to  expenses^ 

<  whieh  modify  to  10s.  sterling,  and  decern.' 

Upon  an  qipeal  by  the  advocator  to  the  Quarter  Sessions,  the 
competency  of  wUch  was  objected  to  by  the  respondents,  under 
tbe  statutes  33  Geo.  III.  c.  54,  and  49  Geo.  IV.  c.  126,  the 
Jmtioes  sustained  the  objection  to  the  competency  of  the  appeal, 
dimimed  the  same,  and  remitted  the  case  to  the  Petty 


In  an  advocation  Lang  pleadedr^X.  When  inferior  courts,  po8«  Advocator's 
<088ing  a  statutory,  exclusive  and  final  jurisdiction,  have  either  ex-  ^^ 
needed  their  powers,  or  have  erroneously  refused  to  put  their  sta- 
tatory  powers  in  exercise,  and  entertain  the  cause,  their  judgments 
lie  subject  to  the  review  of  the  Court  of  Session,  to  the  effect  of 
ttneetmg  the  excess  of  power  in  the  one  case,  or  of  directmg  them» 
in  die  other,  to  sustun  their  jurisdietiim,  and  proceed  to  hear  and 
detsmdne  the  merits  of  the  cause. 

2.  The  Justices  were  in  error  in  holding  that  they  had  no  juris- 
diedon  to  enforce  the  arbitration  dause,  this  being  a  dispute  whidi 
fell  under  its  very  words.  In  peorticular,  the  only  thing  found 
ipiDst  die  advocator,  which,  by  the  arddes,  could  lead  to  expul- 
sion, was,  <  that  he  imposed  on  the  sodety.'  But  as  no  one  of 
the  dungs  which,  by  Art  12,  constitutes  such  imposition  as  shall 
be  punished  inth  expulsion,  had  been  found  proved  against  the  ad- 
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21  Feb.  1833.  vocator,  the  question  of  expulsion,  the  only  question  in  the  case, 
^^"^V*^    WBSy  in  the  words  of  the  arbitration  clause,  *  a  dispute  as  to  the 
and^Ui^r^  *  meaning  or  import  of  the  articles.' 

3.  But  even  on  the  supposition  that  the  arbitration  clause  did  not 
apply,  the  Justices  erred  still  more  in  holding  their  statutory  juris- 
diction to  be  excluded,  because  the  application  of  the  arbitration 
clause  was  the  only  thing  which  could  have  interfered  with  their 
statutory  jurisdiction  to  determine  the  merits  of  every  matter  or 
thing  done  by  a  society  of  which  a  member  complains,  every  dis- 
pute between  the  society  and  a  member  being  subject  to  the  re- 
view, either  of  arbiters,  the  voluntary  judges,  or  of  the  Justices,  the 
statutory  judges. 

4.  The  advocator  has  been  expelled  under  the  12th  article,  no- 
thing whatever  set  forth  in  the  7th  having  been  found  proved  against 
him,  yet  the  sentence  of  the  Justices  proceeds  on  the  7th,  making 
no  mention  of  the  12th.  But  although  both  the  7th  aad  12th  had 
declared  the  determination  of  the  directors  to  be  final,  such  a  de- 
claration could  not  have  been  enforced,  for  a  paction  that  a  man 
shall  be  the  sole  and  final  judge  in  his  own  cause,  without  appeal 
of  any  kind,  is  illegal,  and  contra  bonos  mores. 

5.  .Neither  the  7th  nor  the  12th  article  contains  any  provision, 
either  expressly  or  by  implication,  that  the  determination  of  the 
directors  shall  be  subject  to  no  review,  or  depriving  it  of  its  cha- 
racter of  a  thing  done  by  them,  which^  the  Justices  are  bound  by 
statute  to  entertain,  and  have  power  by  the  statute  to  redress. 

6.  Even  if,  under  the  articles  in  question,  the  judgment  of  the 
directors  themselves  had  been  final,  the  jurisdiction  of  the  Justices 
would  not,  in  this  case,  have  been  excluded,  in  respect  of  the  gross 
irregularity  of  the  society's  procedure,  in  exercbing  its  supposed 
exclusive  jurisdiction  in  its  own  cause. 

Pleaded  for  the  respondents — 

Respondents'       1.  The  decision  of  the  Justices  was  final  and  conclusive,  to  all 

Pleas.  intents  and  purposes,  in  terms  of  the  statuteer  referred  to,  and  could 

not  be  competently  brought  under  review  of  the  Quarter  Sessions 

by  appeal,  and  cannot  competently  be  brought  under  review  of  the 

Court  of  Session  by  advocation ;  Lindsay  v.  Orr,  11  Feb.  1831. 

II.  The  judgment  of  the  Justices  was  a  well-founded  judgment, 
consistent  with  the  fects  of  the  case,  with  the  rules  and  regulations 
of  the  society,  and  with  the  laws  of  the  land. 

III.  The  advocator  having  been  guilty  of  the  matters  alleged 
against  him,  or  of  any  of  them,  b  not  entitled  to  the  benefit  of  the 
society. 
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The  Lord  Ordinary  sastained  the  preliminary  objection  to  the  21  Feb.  1833. 
competency  of  the  advocation,  remitted  the  caose  simpliciter  to  the    Vi^-y^^ 
Justices,  and  found  the  advocator  liable  in  expenses.  ^  d*  othere™'^ 

^0^.— *The  sentence  of  the  Justices  of  Peace,  aflSrming  the  or- 

*der  of  a  friendly  society,  is  final  by  the  statutes  33  Geo.  III. 

^esf.  54,  and  49  Geo.  III.  cap.  125,  and  not  subject  to  the  re* 

'new  of  any  court.     The  exceptions  to  the  rule  are,  1st,  If  the 

*  Justices  have  acted  corruptly;  2d,  If  they  have  exceeded  their 

'powers;  and,  lastly.  If  they  have  refused  to  exercise  the  appellate 

'jurisdiction  with  which  they  are  vested.     The  advocator,  in  this 

'case,  does  not  allege  that  the  Justices  have  acted  corruptly,  or  that 

'they  have  exceeded  their  powers;  but  he  maintains,  that  they  re. 

'fused  to  review  the  order  of  the  directors,  confirmed  by  the  so- 

'dety.    This  plea  is  rested  on  the  form  of  expression  used  in  the 

'interlocutor.     The  Justices  *  find  that  the  decision  of  the  meetr 

"  iDg  of  the  directors,  given  agreeably  to  the  rules  of  the  society, 

"is  conclusive,  and  cannot  be  opened  up,  to  the  effect  of  making 

"tbe  complaint  so  determined  by  them  the  subject-matter  of  a  re- 

"ference  to  arbiters;'  which,  according  to  him,  imports,  not  that 

'tlie  Justices  affirmed  the  order,  refusing  to  allow  a  reference  on  its 

'merits,  but  that  they  held  themselves  incompetent  to  consider  its 

'jDerits.     The  finding  is  not  weU  expressed,  but  the  Lord  Ordi- 

'aary  thinks  it  does  not  admit  of  the  meaning  put  upon  it  by  the 

'  advocator.      It  imports,  in  substance,  that  the  order  of  the  direc- 

'  tors  was  agreeable  to  the  rules  of  the  society ;  and,  therefore,  that 

'  the  advocator  was  not  entitled  to  have  a  submission  under  the 

'  17th  article,  which  was  the  remedy  he  craved.     Having  decided 

'  that  point,  .tkey  go  on  to  exhaust  the  cause ;  for  they,  <  therefore, 

"  and  under  all  the  circumstances  of  the  case,  dismiss  the  present 

"  petition  and  complaint,  assoilzie  the  defenders,  and  find  them  en- 

"  titled  to  expenses.'     They  confirm  the  sentence  of  expulsion, 

'  not  only  because  the  advocator  cannot  demand  a  reference  under  the 

'  17th  article,  but  because  it  is  well  founded,  under  all  the  circum- 

'  stances  of  the  case.     In  every  view,  therefore,  advocation  is  ex- 

'  eluded.' 

The  advocator  having  reclaimed.  Lord  Gillies^  at  the  advising,  Opinion  of 
said^-That  he  entertained  considerable  doubts  on  the  case.  There  ^^^ 
were  two  points  which  ought  to  be  considered  separately,  viz.  the 
competency  of  the  advocation,  and  the  merits  of  the  original  ques- 
d'oD,  the  former  of  which  alone  had  been  decidedHby  the  Lord  Or- 
dinary. The  terms  of  the  17th  section  about  deciding  all  disputes 
by  arbitration  were  very  broad ;  but  the  Lord  Ordinary  had  not  en- 
tered into  that  question,  holding  that  the  advocation  was  incompe- 
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21  Feb.  1833.  tent     If,  however,  as  alleged  by  the  advocator,  the  Justices  bad 
^^'^^'^^    refused  to  exercise  the  appellate  jurisdicdon  with  which  they  were 

and  o^en.  *^  ^^sted,  by  considering  the  merits  of  the  question,  then  the  advoca- 
7-7—      tion  was  competent ;  but  if  they  did  so  consider,  and  dedde  upon 

CourL  °  ^  ^^®  merits,  then  their  judgment  was  final,  and  the  adrocation  was 
excluded.  But  it  did  not  appear  clear,  from  the  terms  of  their 
judgment,  that  they  had  so  decided,  for  the  interlocutor  does  not 
sufficiently  distinguish  between  the  competency  and  the  merits.  His 
Lordship  would  not  say  that,  in  Us  opinion,  the  Justices  had  not  de- 
cided the  merits,  but  he  had  great  doubts  of  it. 

Lmd  BaJgray  thought  that  the  general  clause  as  to  arbitration 
was  to  be  talcen  in  connexion  with  the  7th  clause,  in  regard  to  the 
powers  of  the  directors  in  the  case  of  misconduct  or  offences  00m- 
mitted  by  the  members,  as  was  here  alleged,  in  which  case  the  ge- 
neral clause  was  intended  to  be  superseded.  The  directors,  there- 
fore, having  competently  determined  the  question,  the  cause  came 
before  the  Justices ;  and  considering  the  proceedings  which  took 
place  before  them,  (after  full  pleadings,  and  the  productiim  of  die 
minutes  of  the  society,)  his  Lordship  thought  that  they  must  have 
entered  upon  the  merits  and  evidence  of  the  complaint^  and,  if  so, 
that  their  judgment  was  final* 

The  Lord  President  observed,  that  there  were  two  provia[<»i8  con- 
tained in  the  regulations  of  the  society ;  one  was,  that  in  the  case 
of  any  disputes  arising  between  the  members  as  to  the  meaning  of 
the  articles,  &c.  the  opinion  of  the  majority  should  not  be  allowed  to 
bear  down  that  of  the  minority ;  and  in  such  a  case,  accordingly,  it  was 
provided,  that  the  dispute  should  be  referred  to  arbitration.  Bat  in 
the  case  of  alleged  offences  or  misconduct  on  the  part  of  any  of  the 
members,  (under  which  the  present  question  fell,)  power  was  given 
to  the  directors  to  judge,  without  the  necessity  of  arbitratiim.  The 
proceedings  in  cases  of  this  nature  might  not  always  be  agreeable  to 
strict  form ;  but  it  was  for  the  benefit  of  such  societies  that  diere 
should  be  a  summary  mode  of  procedure,  without  the  expense  of  a 
Ipng  litigation.  His  Lordship  further  concurred  in  the  opinion 
delivered  by  Lord  Balgray,  and  thought  the  interlocutor  was  well 
founded. 

Ijord  Craigie  also  concurred. 

Judgment.         The  Cinai  therefore  adhered. 

Lord  Carthuitf  Ordinaiy.    For  the  AdYoeator,  IUubA    Job.  BamU,  W.  a  Agent 
Alt.  Dean  <ifFac,  (Hope,)  D.  M'NeHL  W,  AT  Cftiync,  W.  S.  Afent. 

D.  Clerk. 

C. 
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F2EST  DIVISION. 
No.  LXV.  22  February  1888. 

JOHN  WALLS 

against 

THOMAS  ATKINSON  and  SAMUEL  GRAHAM. 

BiNXBUPT.— Sequestration. — Cautioner. — In  a  sequestration, 
Aeiankng^t  having j  immediately  after  the  election  of  the  trustee,  and 
b^fre  a  ranking  tookplace,  offired  a  composition,  which  wasaccepted 
ofhf  the  creditors  ;  and  a  charge  of  homing  having  been  given  against 
the  cautioners  in  the  compositionrbond,for  the  composition  on  a  dAt 
pr  which  the  creditor  had  lodged  a  claim  before  that  composition  u>as 
offered,  and  which  was  included  in  the  list  of  debts  in  the  applica^ 
Hon  to  the  Court  for  approval  of  the  composition;  found  that  the 
darge  was  competent,  and  that  the  cautioners  were  not  entitled  to 
diqmte  the  dAt,  and  demand  an  investigation  regarding  it,  on  the 
ground  that  the  documents  of  dAt  were  not  lodged  in  the  sequestration 
abmg  with  the  daim,  or  that  the  composition  was  accepted  before  a 
ranking  of  the  claims  by  the  trustee. 

In  1820,  John  Thomson,  grazier  and  cattle-dealer,  was  sequestra- 
ted   Walls  had  been  his  agent,  and  he  was  afterwards  agent  in 
the  sequestration.    At  the  first  meeting,  for  the  appointment  of  in- 
terim fiictor.  Walls  lodged  a  claim^  with  oath  of  verity*  for  L.328, 
being  the  amount  of  a  business  account     The  account  to  which  the 
daim  referred  was  not  produced.    Upon  this  claim  Walls  voted 
in  the  appointment  of  an  interim  &ctor,  and  afterwards  voted  in  the 
election  of  a  trustee.    Immediately  on  the  election  of  the  trustee, 
and  before  the  claims  that  had  been  lodged  were  investigated,  the 
bankrupt  offered  a  composition,  which  was  acceded  to  by  the  cre- 
ditofs.     The  suspenders,  Atkinson  and  Graham,  were  cautioners  for 
the  composition,  and  granted  bond  with  the  bankrupt  in  the  usual 
toms,  binding  themselves  <  to  make  payment  to  all  and  each  of  the 
*  said  just  and  lawful  creditors  at  and  prior  to  the  sequestration  of  the 
'  foresaid  composition,'  &c.    The  composition  was  approved  of  by 
the  Court,  and  the  bankrupt  was  discharged,  the  estate  being  con- 
Feyed  oyer  to  him,  and  he  paid  the  greater  part  of  the  composition. 

In  1821 9  Walls  gave  a  charge  for  payment  of  the  composition  on 
hk  debty  against  which  a  bill  of  suspension  was  presented  by  the 
cautioners.  The  bill  was  appointed  to  be  answered,  but  nothing  far- 
ther was  done  at  that  time. 
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Walls  V. 
Atkinson  aud 
Graham* 


22  Feb.  1833.  In  the  meantime,  Thomson,  the  bankrupt,  succeeded  to  some 
money,  and  again  commenced  business,  Walls  continuing  to  be  his 
agent  In  1826,  Thomson  again  foiled,  and  was  again  discharged 
on  a  composition,  but  Walls  did  not  rank  in  that  second  seques- 
tration. 

In  1830,  Walls  gave  a  second  charge  on  the  composition-bond 
under  the  first  sequestration,  for  payment  of  the  composition  effeir- 
ing  to  the  debt  upon  which  he  then  claimed.  Against  that  charge 
a  bill  of  suspension  was  presented  by  the  cautioners  and  passed. 


Suspenders' 
Pleas. 


Pleaded  for  the  suspenders — 

I.  The  claim  made  by  the  charger  in  Thomson's  sequestratioD  was 
never  ranked.  It  was  merely  sustained  as  a  prima  facie  claim,  upon 
which  the  party  might  be  entitled  to  vote  for  a  trustee ;  but  the  ac- 
count to  which  the  claim  referred  had  jiever  been  produced,  nor 
had  any  of  the  claims  been  investigated  or  properly  ranked,  the 
offer  of  composition  having  been  made  and  accepted  of  before  any 
such  investigation  took  place.  The  suspenders  were  therefore  now 
entitled  to  investigate  and  object  to  the  claim,  in  the  same  way  the 
trustee  would  have  been  entitled  to  do  before  ranking  the  claim  in 
the  sequestration,  if  the  sequestration  had  proceeded.  They  could 
not  be  barred  from  such  investigation  in  consequence  of  the  com- 
position-contract, more  particularly  as  the  accounts  of  which  the 
claim  was  said  to  be  composed  had  never  been  produced,  and,  of 
course,  had  never  been  examined. 

.  II.  After  Thomson  had  obtained  his  first  discharge,  the  charger 
continued  his  agent,  and  received  various  sums  from  him.  These 
sums  he  was  bound,  in  the  first  instance,  to  apply  to  the  extinction 
of  this  debt ;  and  if  these  payments  were  so  applied,  they  wooM 
more  than  pay  the  composition  for  which  the  present  charge  was 
given. 

III.  The  time  at  which  this  claim  is  now  made,  and  the  relative  si- 
tuation in  which  the  charger  in  the  meantime  stood  with  the  bank- 
rupt,  were  sufficient  to  relieve  the  cautioners  in  the  bond  of  this  com- 
position. Ten  years  had  been  allowed  to  elapse  after  the  composi- 
tion-bond was  granted  before  the  present  demand  was  made.  No 
doubt  a  demand  had  been  made  for  the  composition  the  year  after 
the  bond  was  granted ;  but  on  a  slst  being  obtained  on  a  bill  of  sos- 
pension,  the  claim  was  abandoned,  at  least  the  bill  of  suspension  was 
never  answered,  and  no  fisirther  step  was  taken  to  obtain  payment 
In  the  meantime,  Thomson,  the  bankrupt,  had  recovered  his  credit) 
and  had  been  in  good  circumstances,  and  the  charger,  acting  as  his 
agent,  ought  to  have  recovered  payment  of  the  composition  from 
Thomson,  who  was  the  principal  debtor  at  that  time.     And  n^en 
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Thomson  again  fieuled,  the  charger  allowed  him  to  get  his  discharge  22  Feb.  1833. 
without  makiog  any  demand  for,  or  ranking  for  this  claim.    In  these     "^^^^s/^ 
circumstances,  both  from  the  mora,  and  the  opportunity  the  charger  ^^^^  ^'      , 
had  of  recovering  payment  from  the  principal  party,  the  suspenders,  Graham, 
who  were  only  cautioners,  were  relieved  of  their  cautionary  obliga- 
tion for  this  debt 

Answered  for  the  charger — 

When  parties  become  bound  as  cautioners  for  a  composition,  their  Charger's 
liability  continues  till  the  composition  on  all  the  debts  contracted  ^'^^ 
before  sequestration  is  paid.    At  whatever  period  of  the  sequestra- 
tion a  composition  has  been  agreed  to,  it  is  not  competent  to  chal- 
lenge any  of  the  debts  upon  which  a  claim  had  been  lodged  pre- 
Yioos  to  the  offer  of  composition,  for  the  offer  of  composition  by  the 
bankrupt  is  an  admission  of  the  debts  already  claimed,  and  it  is 
upon  the  faith  of  these  being  good  debts  that  the  creditors  are 
able  to  ascertain  the  fidmess  of  the  composition  which  is  offered. 
It  is  upon  the  debts  so  claimed  that  the  compositaon  is  calculated. 
If  a  contrary  principle  were  ad<^>tedy  it^  would  lead  to  most  inju- 
rious consequences.    The  suspenders  were  aware  that  this  debt  was 
daimed  in  the  sequestration,  and  upon  the  amount  of  the  debts  for 
which  claims  had  been  so  ranked  they  agreed  to  become  cautioners 
for  the  composition,  and  their  bond  to  that  effect  not  being  discharg- 
^  the  charger  was  entiiled  to  use  summary  diligence  against  them, 
npon  the  bond  for  payment  of  die  sum  due  to  him.    The  sums  which 
the  charger  received  subsequent  to  the  sequestration  he  was  entitled 
to  apply  to  the  extinction  of  the  account  due  to  him  under  the  se- 
qnestration,  and  was  not  bound  to  impute  it  towards  payment  of 
the  composition  due  upon  his  original  debt.     - 

The  Lord  Ordinary   <  finds,  that  by  the  bond  charged  on  the 

*  Bospenders  bound  themselves  in  usual  form  as  cautioners  and  full 
'  debtors  for  the  composition  offered  by  John  Thomson,  a  seques- 
'  trated  bankrupt,  to  his  creditors,  on  obtaining  his  discharge :  Finds, 
'  that  in  the  said  John  Thomson's  sequestration,  tlie  debt  on  which 
'  the  charger  now  claims  the  composition  was  ranked  by  the  trus- 
'  tee»  and  was  Inserted  in  the  list  of  debts  submitted  to  the  Court  in 
'  the  application  for  the  approval  of  the  composition  :  Finds  it  not 
'  established  by  the  suspenders  that  any  part  of  the  instalments  of 
'  the  composition  now  charged  for  have  been  paid,  and  therefore 
'  repels  the  reasons  of  suspension :  Finds  the  letters  orderly  pro- 
'  ceeded,  and  decerns :  Finds  the  charger  entitled  to  expenses,  and 

*  allows  an  account  tliereof  to  be  given  in,  and  to  be  taxed  by  the 
auditor.' 


258 


DECISIONS  OF  THE 


No.  65. 


Walls  V. 
Atkinson  and 
Graham. 

Opinion  of 
Courtt 


22  Feb.  1833.      The  suspenders  reclaimed. 

Lord  BaJgray. — This  is  a  question  of  very  gpreat  importance.  If 
the  plea  of  the  suspenders  is  to  be  sustained,  Uie  oonsequenoes  might 
be  very  serious,  and  more  particularly  to  foreign  creditors ;  because 
the  effect  of  it  would  be,  that  when  a  sequestration  is  closed  by  a 
composition,  die  claimants  might  all  be  under  the  necessity  of  con- 
stituting their  claims  by  separate  actions.  To  aroid  the  expense  of 
this  was  one  of  the  objects  of  sequestration,  as  well  as  to  prerent 
preferences.  The  sustaining  of  the  claim  by  the  judgment  of  tiie 
trustee  was  a  constitution  of  the  debt,  and  rendered  separate  pro- 
ceedings for  that  purpose  unnecessary.  The  production  of  a  daim 
may  entitie  a  creditor  to  vote  for  a  trustee,  but  it  will  not  entitle 
him  to  be  ranked  for  a  dividend,  until  it  is  afterwards  considered 
and  regularly  ranked  by  the  trustee  in  the  scheme  of  divisicm;  but 
when  so  sustained,  the  judgment  of  the  trustee,  if  not  complained 
of  within  the  statutory  period,  is  as  good  as  a  decree  of  this  Cooit 
After  a  party  has  lodged  his  claim,  tiie  trustee  must  either  rank  it, 
or  give  a  judgment  refusing  to  do  so.  But  i^  before  the  tmscee 
can  possibly  examine  tiie  claims  and  give  his  deliverance  upon  them, 
the  sequestration  is  stopped  by  the  bankrupt  offering  a  compoeitko, 
the  bankrupt  by  that  very  act  acknowledges  the  debt  The  veiy 
application  is  an  acknowledgment  that  the  debts  ranked  are  due.  It 
is  upon  the  shewing  of  these  debts  that  tiie  creditors  judge  of  the 
amount  of  the  composition  offered ;  and  the  cautioners  become  bound 
to  pay  tiie  composition,  not  only  on  those  debts  f<nr  which  ckums 
have  been  lodged,  but  to  pay  the  composition  on  all  the  just  and  law- 
ful debts  of  the  bankrupt,  contracted  previous  to  the  sequestration. 
Other  debts  may  emerge,  which  it  may  be  competent  for  the  bank- 
rupt and  his  cautioners  to  dispute;  but  when  the  dauoi  has  been 
made  before  the  composition  was  offered,  and  that  daim  taken  into 
consideration  with  the  others  in  estimating  the  composition,  the  ac- 
curacy of  the  debt  cannot  afterwards  be  challenged  either  by  die 
bankrupt  or  his  cautioners*  The  only  doubt  I  have  arises  from  the 
length  of  time  that  has  elapsed,  and  the  circumstances  that  occoned 
in  the  meantime.  I  should  not  regret  having  more  time  to  consider 
this  case ;  but  if  we  are  to  decide  it  at  present,  I  concur  in  the  in- 
terlocutor of  the  Lord  Ordinary. 

luord  Craiffie, — I  have  no  doubt  on  this  case.  I  think  in  many 
cases  the  most  dangerous  consequences  would  follow,  if  we  were  to 
sanction  the  plea  maintained  by  the  suspenders.  The  cautioners 
must  be  held  to  have  agreed  to  have  become  bound  on  tiie  assump- 
tion that  all  the  debts  claimed  were  good  debts  against  the  bank- 
rupt They  are  not  now  entiUed  to  withdraw,  or  to  require  an  in- 
vestigation of  what  they  must  be  held  to  have  been  satisfied  with 
when  they  signed  the  bond. 


No.  65.  COURT  OF  SESSION.  259 

Lord  Gillies. — This  case  is  one  of  very  general  importance.     I  22  Feb.  183% 
eaonot  altogether  concur  in  the  doctrine  Iwd  down  by  Mr  Bell.  J^^^T^^^^ 
He  states  three  cases ;  first,  where  the  debt  is  liquid  by  unexcep-  Atkinson  and 
tiooable  written  documents ;  the  second  is,  where  the  claim  is  not  ^^^^"' 
liquidated,  but  where  a  claim  is  lodged  during  the  sequestration,  Opinion  of 
and  has  been  sustained  and  ranked  by  the  trustee.     In  both  of  ^^^ 
these  cases  Mr  Bell  says  the  creditor  is  entitled  to  do  summary 
di%ence  on  the  bond  of  caution  for  the  composition ;  but  the  latter 
case  can  seldom  happen,  for  the  composition  is  generally  offered  be- 
fore there  is  any  ranking*     This  renders  the  present  a  very  general 
and  important  question ;  but,  on  the  whole,  I  rather  think  the  charge 
is  competent     When  a  bankrupt  offers  a  composition  to  his  credi« 
tors  before  a  ranking  takes  place,  he  shows,  on  the  one  hand,  the 
slate  of  the  debts  due  by  him,  and,  on  the  other,  his  funds.    It  is  only 
from  this  that  the  reasonableness  of  the  composition  offered  can  be 
ascertained.     It  is  merely  his  statement  of  the  debts  the  creditors 
cm  trust  to^  because,  at  that  tbne,  none  of  these  debts  have  been 
investigated  or  finally  disposed  of  by  the  trustee.    Can  the  bankrupt 
^  this  turn  round  and  say,  that  some  of  the  debts  for  which 
Urn  were  lodged  are  not  good  debts,  and  thus  apply  to  himself 
the  composition  that  would  have  been  payable  on  these  ?  If  these 
lud  at  the  time  been  stated  as  bad  debts,  the  creditors  might  hare 
demanded  a  larger  composition.     By  stating  it  as  a  debt  due  by  him, 
lie  has  admitted  that  it  is  a  just  debt.     And  then,  with  regard  to  the 
caotioners,  they  became  bound  to  pay  the  composition  on  these  debts, 
and  they  became  cautioners  for  the  honesty  as  well  as  the  debts 
of  the  bankrnpt ;  and  if,  after  this,  they  were  entitled  to  dispute  the 
debt^  or  demand  an  investigation  of  it,  the  most  injurious  conse- 
qnenoes  might  follow,  and  a  door  would  be  opened  for  collusion 
and  fiaud  between  the  bankrupt  and  his  cautioners  against  the  cre- 
ditors.   On  these  grounds  I  think  the  interlocutor  of  the  Lord 
Ordinary  Is  right. 

Lard  President. — I  am  of  the  same  opinion.  The  cautioners  saw 
(fais  debt  given  up  and  acknowledged  by  the  bankrupt ;  and  they 
became  boond  to^  pay  the  composition  on  that  debt,  as  well  as  the 
other  debts  claimed,  and  all  the  just  and  lawful  debts  of  the  bank- 
rupt. 

The  following  interlocutor  was  pronounced  :  *  Adhere  to  the  in-  judgment. 
'  terloeator  reclaimed  against,  so  far  as  respects  the  regularity  or 
'  the  eofapetency  of  the  charge  on  the  bond  by  the  cautioner,  and 
'  letters  of  homing  against  them  :  Find  that  the  suspenders  are  not 
^  entitled  to  challenge  the  validity  of  the  original  debt ;  and  quoad 
'  ultra  remit  to  the  Lord  Ordinary  to  hear  parties  on  the  other 
<  points  of  the  cause,  including  all  claims  for  expenses/ 
VOL.  vm.  R 
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22  Feb.  1833.  Lord  Ordinary,  FuBertoiu        For  Sutpenders,  Dean  of  Fbc.  (Ecpe,)  J.  Anknoiu 
y^f^s/m^  John  Livingston,  W.  S.  Agent.  AlU  Bobertson,  Shaw.         CMSn  JRt^, 

Walls  u.  S.  S.  C.  Agent.         JR.  Clerk. 

Atkinson  and  T. 

Graham. 


FIRST  DIVISION. 

No.  LXVL  22  February  1833. 

ROBERT  HUTCHISON 

against 
JAMES  STEVENSON. 

BankrufT. — Sequestration. — Cautioner. — Found  Hud  a  ii»* 
charge  in  a  sequestration  did  not  discharge  the  bankrupt  of  his  Uor- 
bUity  to  relieve  his  cautioner  for  interest  on  an  heritable  bandy  veither 
the  heritable  creditor  having  claimed  in  the  sequestration^  nor  the  tna* 
tee  having  taken  possession  of  the  heritable  subject^  but  the  baankruft 
being  allowed  to  remain  in  possession^  and  having  paid  two  yeari  i»- 
terest  on  the  bond  after  he  had  obtained  his  discharge^ 

Hutchison  granted  heritable  security  over  certain  subjects  in 
Edinburgh  to  William  Scott  for  L.IOOO,  and  Stevenson  became 
his  cautioner  in  the  personal  obligation  for  payment  of  the  interest 
The  security  was  afterwards  restricted  to  L.400,  the  remainder  of 
the  debt  being  paid.  Hutchison  afterwards  became  bankrupt  and 
was  sequestrated ;  but  neither  the  heritable  creditor  nor  the  can* 
tioner  lodged  any  claim  in  the  sequestration,  nor  did  the  trustee  take 
possession  of  the  subjects  over  which  the  heritable  security  extend* 
ed.  The  bankrupt  continued  to  possess  these  subjects,  and  obtain- 
ed his  discharge  upon  a  composition. 

After  having  obtained  his  discharge,  he  paid  the  heritable  credi- 
tor the  interest  on  the  bond  for  two  years ;  but  having  fiailed  to  do 
so  the  third  year,  Stevenson,  as  his  cautioner,  was  compelled  to  pay 
that  interest,  under  the  threat  of  diligence.  Stevenson  then  raised 
the  present  action  before  the  Magistrates  of  Edinburgh  against 
Hutchison,  for  relief  of  the  sum  which  he  had  so  paid,  as  interest 
on  the  heritable  bond.  Hutchison,  in  defence,  pleaded,  that  this 
being  a  personal  debt,  it  was  put  an  end  to  by  the  discharge  in  the 
sequestration.  The  Magistrates  pronounced  the  following  interlo- 
cutor on  a  closed  record : 

<  Having  considered  the  summons,  defences,  replies,  duplies,  and 
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<wlioIe  process,  Find,  that  in  1823,  the  defender  granted  heritable'22  Feb.  lasa. 

*  bond  to  Mr  Scott  for  L.1000  over  certain  subjects  in  India  street,     ^^^^y^ 

*  in  the  personal  obligation  of  which  the  pursuer  was  cautioner  for  st^^^„J^*JI*^ "' 
'  the  defender :  Find  that  L.600  of  this  principal  sum  was  afterwards 

'paid  ap,  and  the  security  restricted  to  the  balance,  L.400  :  Find 
'  that,  in  July  1828,  the  defender  was  sequestrated,  and,  in  1829, 
'  he  obtained  his  discharge  upon  a  composition :  Find,  that  no  claim 

*  was  made  in  the  sequestration  on  the  bond  in  question,  either  by 

*  the  principal  creditor  or  by  the  cautioner,  and  that  the  heritable 
'property  conveyed  in  security  was  not  taken  possession  of  by 
'  the  trnstee,  and  formed  no  part  of  the  sequestrated  funds :  Find, 
'  that  notwithstanding  of  the  sequestration,  the  defender  continued 
'  in  possession  of  the  said  heritable  property,  and  of  the  furniture 
'  therein :  Find,  that  since  the  sequestration,  the  defender  has  paid 
'  two  years'  interest  upon  this  debt  as  reduced,  after  sequestration 
'  had  been  awarded  of  his  furniture  for  that  debt,  thereby  acknow- 

*  ledging  the  debt  to  be  still  due :  Find  it  proved  by  the  receipt 
'  prodaced,  and  not  denied  by  the  defender,  that  the  pursuer  has,  as 

*  cautioner,  psid  the  year's  interest  on  the  bond,  as  libelled :  Find, 

'  that,  in  the  circumstances  of  the  case,  and  as  in  a  question  between' 

*  the  principal  and  his  cautioner,  who  has  been  obliged,  under  threat 
'  of  diligence,  to  pay,  this  debt  was  not  covered  by  the  discharge  of 
'  the  sequestration ;  therefore  repel  the  defences,  decern  in  terms  of 
'  the  libel,  and  find  the  defender  liable  in  expenses.' 

Hutchison  advocated,  and  pleaded — 

I  The  claim  of  the  pursuer,  for  interest  alleged  to  have  been  Defender's 
paid  by  him  as  cautioner  for  the  advocator,  is  founded  upon  a  per-  ^^^^' 
sonal  obligation  contracted  in  1823,  long  prior  to  the  advocator's 
sequestration.  In  that  sequestration  the  advocator  obtained  from 
the  Court  a  complete  discharge  of  all  debts  contracted  by  him 
prior  to  the  date  of  sequestration,  and  this  obligation  must  be  held 
as  extinguished  thereby. 

II.  The  sums  which  the  advocator  paid  to  Scott  after  his  discharge 
were  not  paid  as  interest  upon  the  bond,  but  as  rent  of  the  house 
which  he  was  allowed  to  possess,  and  therefore  cannot  be  held  as 
an  acknowledgment  of  the  debt,  or  as  reviving  the  obligation  which 
had  previously  been  extinguished  by  the  discharge. 

III.  It  is  of  no  consequence  that  the  question  is  between  a  prin- 
cipal and  his  cautioner.  A  debt  or  obligation  to  a  cautioner  was 
equally  covered  by  the  discharge,  as  any  other  debt  contracted  by 
the  advocator  previous  to  sequestration. 

Answered — I.  The  advocator  is  not  entitled  to  found  upon  his  Pursuer's 

discharge  in  the  sequestration,  as  the  subjects  over  which  the  heri-  ^^*"^' 

r2 
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22  Feb.  1833.  table  bond  was  granted  formed  no  part  of  the  sequestrated  funds, 
^^"^V*^  and  no  claim  was  made  in  the  sequestration,  either  by  the  prbdpal 
st"venM«r  ^'  ^^^^^9  ^'  *^®  cautioner.  The  advocator  continued  in  possession  of 
the  subjects,  both  during  the  subsistence  of  the  sequestration}  and 
after  he  had  obtained  his  discharge ;  and  therefore  the  statutory  dis- 
charge which  he  obtained  as  to  his  other  debts  covered  by  the  se* 
questration  can  afford  no  defence  against  the  present  claim,  which 
never  formed  part  of  the  sequestration  debts. 

IL  The  advocator,  by  possessing  the  subjects,  came  under  an  ob- 
ligation to  pay  the  heritable  creditor  the  interest  upon  the  debt, 
and  of  course  equally  bound  to  relieve  the  respondent,  who  had  been 
compelled  to  pay  as  his  cautioner. 

III.  The  payments  made  by  the  advocator  of  two  years'  interest 
on  the  bond,  after  he  had  obtained  his  discharge,  bar  him  from  plead- 
ing that  discharge  in  defence  against  the  present  claim ;  and,  at  all 
events,  these  payments  were  a  sufficient  recognition  or  redint^ra- 
tion  of  the  debt,  to  exclude  any  effect  of  the  discharge  in  the  se- 
questration. 
The  Lord  Ordinary  pronounced  the  following  interlocutor  and  note: 
Advocates  the  cause,  alters  the  interlocutor  under  review,  assoilzieB 
the  advocator  from  the  conclusions  of  the  action,  and  decerns ;  finds 
him  entitled  to  expenses.' 

Note. — <  The  advocator  was  debtor  to  Scott  for  L.1000 ;  the  re- 
spondent was  his  cautioner,  and  Scott  held  an  heritable  security, 
with  a  power  of  sale,  over  a  house  belonging  to  the  advocator. 
The  debt  was  afterwards  reduced  to  L.400,  and  the  security  re- 
stricted to  that  sum.  The  advocator  was  afterwards  sequestrate^ 
settled  his  debts  by  a  composition,  and  was  discharged.  The 
respondent  did  not  rank  as  a  contingent  creditor,  which  be  Blight 
have  done,  for  his  claim  of  relief,  and  that  claim  fell  under  the 
discharge.  Scott,  trusting  to  his  heritable  security,  did  not  rank 
on  the  estate,  and  the  trustee  and  creditors  did  not  interfere 
with  that  security.  Afterwards  Scott  sold  the  house,  and  ex- 
tinguished his  debt,  having  in  the  interim,  however,  obtained 
payment  of  a  year's  interest  from  the  respondent  as  cautioner. 
The  respondent  sues  the  advocator  on  his  right  of  relief  as  caution- 
er ;  but  that  right  was  discharged  under  the  sequestration.  It  is 
said,  however,  that  the  debt  was  redintegrated,  and  the  right  of 
relief  revived,  because  the  advocator  paid  two  years'  rent  of  the 
house  to  Scott  after  his  discharge.  It  turns  out,  however,  diat 
Scott  had  allowed  the  advocator  to  remain  as  tenant  in  the  pre- 
mises, and  the  payments  of  interest  were  nothing  more  than  the 
rent  of  the  house,  and  actually  recovered  under  a  sequestration  by 
Scott,  as  landlord,  against  the  advocator,  as  tenant.' 
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Stevenson  reclaimed^  and  the    Court  unanimously  *   alter  the  22  Feb.  1833. 

<  interlocutor  of  the  Lord  Ordinary  reclaimed  against,  repel  the     ^^^^y^ 
« reasons  of  advocation,  and  remit  the  cause  simpliciter ;  find  the  pur-  Hutchison  v. 

<  sner  James  Stevenson  entitled  to  expenses.'  1 

Judgment. 

lofrf  QmkouaBr  Ordinary.  For  Advocator,  P.  Robertson^  Paton.  Smith  4  JGn^ 
Mor,  W.  &  Agents.  Alt.  Dean  ofFac,  (Hope,)  Fm,  BtlL  John  Bisect, 
S.  S.  G.  Agent.         B.  Clerk. 

T. 


SECOND  DIVISION. 
No.  LXVII.  26  Febmary  1833. 

KAY 

against 
FRASER. 

Advocation. — Act  op  Sed.  11  July  1828  *. 

A  CAUTIONER  in  an  advocation,  under  the  statute  50  Geo.  III. 
c.  112,  secL  38,  having  become  bankrupt  during  the  dependence  of 
die  action,  the  respondent  gave  in  a  note,  praying  that  the  advocator 
should  be  ordained  to  find  new  caution ;  but  the  Court  refused  the 
prayer,  on  the  ground  that  the  1 18th  section  of  the  Act  of  Sederunt, 
11  July  1828,  provided  only  for  the  case  of  suspensions  of  liquid 
obligations ;  and  that,  by  the  old  law,  as  established  by  the  decision 
in  the  case  of  Govanr.  Gray,  18th  December  1754,  (Mor.  15,161,) 
it  was  not  necessary  to  find  new  caution,  even  in  a  suspension,  on 
the  ground  of  the  former  cautioner  having  become  bankrupt. 

The  Court  also  expressed  an  opinion,  that  in  the  present  case  there 
was  no  ground  for  granting  the  application  on  its  merits,  and  that 
it  was  always  a  matter  of  discretion  with  the  Court,  even  in  a  suspen* 
sion,  to  refuse  such  an  application. 

Act.  Bvikerjwrd.        Alt.  S,  Mare.         Campbell^  Mack,  Agontt. 

u. 

ft 

*  In  this  case  there  were  no  printed  papers. 
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SECOND  DIVISION. 
No.  LXVIIL  26  February  1833. 

BLACKWOOD 

against 

BLACKWOOD'S  TRUSTEES. 

Implied  Will. — A  person  having  disinherited  his  eldest  son^  and 
conveyed  his  property  to  trustees^  to  be  held/or  behoof  of  his  younger 
son  till  he  should  arrive  at  a  certain  age  ;  and  failing  him  be- 
fore  that  period^  then  for  the  issue  of  his  eldest  son,  *  if  he  any 
*  has  ;'  and  failing  of  such  issue^  then  for  the  use  and  beho^rf 
the  testator^ s  onxm  nearest  heirs  and  assignees  whomsoever^ — the 
second  son  died  without  issue  before  attaining  to  the  age  at  which 
the  trustees  were  to  denude  in  his  favour  ^  and  the  eldest  son^  tvho 
was  then  unmarried^  and  had  no  lawful  issue^  claimed  the  proper' 
iy  as  the  nearest  heir  of  his  father^  under  the  last-mentioned  clause 
of  devolutionf^'the  Court  founds  that  the  trustees  were  not  enti' 
tied  to  denude^  so  long  as  the  eldest  son  was  in  a  situation  tskkk 
made  it  possible  for  him  still  to  have  heirs  of  his  cnmi  body. 

The  late  James  Blackwood^  with  the  consent  of  his  wife,  conrey- 
ed  the  whole  of  his  estate,  consisting  chiefly  of  a  house  in  Fort- 
Glasgow,  by  a  mortis  causa  settlement,  to  trustees,  for  the  follow- 
ing purposes :  Ist,  To  pay  debts,  &c. ;  2d,  To  provide  an  annuity 
to  his  widow ;  3d,  To  pay  an  annuity  of  L.5  to  his  eldest  son 
during  his  life ;  <  which,  on  account  of  his  past  bad  behaviour  and 
^  improper  conduct,  we,   his  father  and  mother,  do  hereby  de- 

*  clare  and  ordain  to  be  in  full  of  all  that  he  can  claim  or  ask  £rom 

*  us,  or  either  of  us,  &c. ;  except  which  annuity,  we  and  each 

<  of  us  do  hereby  exclude  him  and  his  heirs  from  all  claim  and  de- 

*  mand  whatever  from  or  upon  us,  or  either  of  us,  or  our  said 

<  estates ;'  and,  4th,  After  satbfying  these  provisions,  the  trustees 
are  directed  to  hold,  use  and  dispone  the  rest  of  the  estates,  both 
real  and  personal,  for  the  behoof  of  William  Blackwood,  the  testa- 
tor's second  son,  when  he  arrives  at  the  age  of  twenty-five  years 
complete,  till  which  period  they  had  unlimited  power,  not  only  of 
management,  but  also  of  expending  the  estate,  or  any  part  of  it,  if 
they  saw  fit,  on  his  education  or  outset  in  life.    <  But  should  he  die 

<  before  attaining  actual  possession  of  said  estates,  the  trustees  shall 

<  hol4  the  same  for  the  use  and  behoof  of  the  lawful  issue  of  his  bo- 
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<  dy  exclusively,  or  for  the  lawful  issue  of  my  eldest  son  exclusively,  ^6  Feb.  1833. 

<  if  he  any  has,  or  for  the  whole  jointly,  or  for  the  use  and  behoof    v^»y^ 

*  of  any  one  or  more  of  such  children,  excluding  the  rest,  accord-  Blackwood  u. 
'  ing  as  the  trustees  shall  think  fit,  they  and  the  survivors  being  Trustees, 
'left  to  their  own  judgment  and  discretion,  and  free  of  all  controul 

<  whatever;  and  failing  such  issue,  the  same  shall  be  held  for  the 

<  use  and  behoof  of,  and  go  to  my  nearest  heirs  and  assignees  whom- 
'  soever,  and  be  delivered  and  conveyed  over  accordingly,  upon  a 
'proper  deed  of  acquittance  and  discharge.'  And,  finally,  the 
above  provisions  are  declared  to  be  in  full  of  all  that  either  of  the 
sons  or  their  heirs  could  claim  through  their  parents'  succession. 

William  Blackwood,  the  testator's  younger  son,  died  unmarried, 
and  without  issue,  before  he  attained  the  age  of  twenty-five  years ; 
and  the  pursuer,  the  eldest  son,  being  at  that  time  also  unmar- 
ried, and  having  no  issue,  for  whose  behoof  the  trustees  could  eon- 
tiDue  to  hold  the  property,  thereupon  raised  the  present  action  of 
declarator  and  count  and  reckoning,  in  which  he  called  upon  the 
trustees  to  denude  in  his  favour,  as  being  the  nearest  lawful  heir 
of  old  Blackwood,  the  testator,  the  other  purposes  of  the  trust  ha-* 
ring  &iled. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  :  <  In 
'  respect  that  the  pursuer  is  the  nearest  heir  of  his  father,  repels 
'  the  defences,  in  so  far  as  the  same  relate  to  the  first  conclusions 
'  of  the  libel,  and  decerns  ad  interim  against  the  defenders,  conform 
'  to  the  said  first  conclusions,'  Sec. 

The  defenders  reclaimed,  and  the  Court  ordered  cases,  in  which 
The  pursuer  pleaded — That  the  clause  of  exclusion  directed  Pursuers* 
against  him  in  the  former  part  of  the  deed  could  never  prevent  him  ^^ 
from  taking  in  virtue  of  the  general  devolution  in  favour  of  the 
tmster's  heirs,  contained  in  the  subsequent  clause ;  Ball  v.  Coutts, 
6  March  1806,  and  Dykes,  &c.  v.  Boyd,  3  June  1813.  And,  on  the 
other  hand,  the  trustees  are  not  entitled  to  continue  holding  the 
estate,  in  respect  of  the  possible  after-existence  of  issue  of  a  pur- 
suer's body,  seeing  that  there  is  not  at  present  any  person  in  ex« 
istence  in  whose  favour  they  can  continue  to  hold  it ;  and  the  terms 
of  the  settlement  direct  them,  in  the  event  of  the  non-existence  of 
soch  issue  at  the  time  of  William  Blackwood's  death,  to  convey 
the  property  at  once  to  the  nearest  heir  of  the  testator ;  it  being 
now  fully  established,  that  the  nearest  heir  in  life  at  the  time  when 
a  succession  opens  is  entitled  at  once  to  take  up  any  inheritance^ 
notmthstanding  the  probability  of  a  nearer  heir  afterwards  coming 
into  existence;  Ersk.  iii.  8,  76,  and  Macdonald  v.  Mackinnon^ 
UFeb.  1766,  M.  6279. 
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2C  Feb.  1833.      The  defenderB  answered — That  by  the  terms  of  the  trastrdeed 

^^^V^^    they  were  directed  to  hold  the  property^  on  the  fiiilure  of  Wflliain 

Biackw^'^B*  Blackwood*  for  behoof  of  the  issue  of  the  pursuer ;  and  that  so  long 

Trustees.       88  there  was  a  possibility  of  such  issue  coming  into  existence,  they 

Defenders' '     ^^'^  ^^^  ^  Safety  to  denude.     The  cases  quoted  by  the  pursuer 

Pleas.  are  inapplicable,  because  the  property  js  here  conveyed  to  trustees, 

for  the  purpose  of  being  held  by  them  for  behoof  of  persons  who 

were  not  in  existence,  but  might  afterwards  come  into  life. 

Opinion  of         The  Court  held  that  the  trustees  were  not  yet  at  liberty  to  de- 

^*^"'*'  nude. 

77i€  Ijord  Justice-Clerk, — I  am  not  sorry  that  we  took  the  bene- 
fit of  additional  argument  before  deciding  this  case ;  and  I  am  now 
convinced  that  we  cannot,  at  least  in  hoc  statu,  adhere  to  the  bter- 
locutor  of  the  Lord  Ordinary.  The  cause  is  in  some  respects  sind- 
lar  to  that  of  Scheniman  v.  Willison's  Trustees,  decided  by  this 
Division  on  the  25th  June  182&  The  trustees  are  directed  to  hold 
the  estate  for  the  behoof  of  the  pursuer^s  issue ;  and  although  I  am 
clear  that  he  or  they  would  be  entitled  to  take  the  succession,  not- 
withstanding the  exclusion  of  them  both  in  the  preceding  part  of 
the  deed,  I  cannot  hold  that  the  trustees  are  entitled  to  denude  in 
bis  favour  at  present,  at  least  not  without  some  security  from  him  to 
provide  for  the  contingency  of  issue  of  his  body  afterwards  coming 
into  existence.  I  do  not  mean  to  say  what  effect  soch  an  offer  of 
security  as  we  directed  in  the  case  of  Scheniman  might  have  in 
the  present  action ;  nor  will  I  prejudge  any  claim  which  this  pur- 
suer may  be  advised  to  make  for  the  rents  of  the  estate,  under  the 
conclusion  for  count  and  reckoning,  as  I  see  no  direction  given  to 
the  trustees  to  accumulate  these  rents.  AH  that  I  can  say  at  present 
is,  that  the  time  is  not  yet  arrived  at  which  the  trustees  can  with 
safety  denude  in  favour  of  the  pursuer,  as  the  nearest  heir  of  the 
testator. 

Lord  Cririffletie. — The  clause  of  exclusion  in  the  beginning  of 
the  deed  is  inconsistent  with  the  after  part,  which  expressly  calk  the 
children  of  the  eldest  son,  and  by  implication  himself,  under  the  de- 
stination to  the  heirs  of  the  testator.  Now,  I  am  rery  doubtful 
whether  he  is  not  right  in  his  demand  for  immediate  possessioft  oa^ 
der  that  clause.  The  deed  directs  the  trustees  to  hold  the  estate 
in  the  event  which  has  happened,  of  the  failure  of  the  younger  son, 
for  the  behoof  of  the  issue  of  the  pursuer,  *  if  he  any  has,'  not  of  any 
which  he  afterwards  may  have,  but  of  any  which  should  then  be  is 
exbtence.     Now,  suppose  he  had  had  a  child  at  that  time  who  had 

^_^  since  died,  would  he  not  have  been  entitled  to  take  the  property  as 

heir  to  his  own  child  ?  I  do  not  see  any  authority  given  by  the  deed 
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to  the  trustees  to  hold  the  property  for  behoof  of  any  person  who  26  Feb.  1833 
ym  not  in  life  at  the  time  of  William  Blackwood^  death.  ^"^^V^ 

Lmrd  Meadowbank. — This  case  has  always  appeared  to  me  in  the  Bi^^^^d's 
same  point  of  view  as  it  does  to  your  Lordship,  viz.  that  the  time  Trustees, 
is  not  yet  arrived  at  which  the  trustees  can  be  called  upon  to  de-  opinion  of 
node.    I  think  that  they  are  directed,  on  the  failure  of  the  younger  Court, 
son,  to  hold  the  estate  for  the  behoof  of  any  issue,  which  may  come 
into  existence  at  any  time,  of  the  elder.     I  do  not  mean  to  say  any 
thing  as  to  the  question  of  what  is  to  become  of  the  rents  in  the 
meantime. 

Lord  Glenke, — There  is  some  difficulty  in  this  question,  but,  up- 
on the  whole,  I  concur  with  your  Lordship.  It  is  certainly  a  ques- 
tion whether  this  pursuer  may  not  offer  to  find  caution,  and  be  en- 
titled to  demand  possession,  on  giving  security  to  restore  the  estate 
in  the  event  of  any  issue  of  his  own  body  afterwards  coming  into 
eiistence,  as  there  is  certainly  no  instruction  given  to  the  trustees 
hoir  they  are  to  dispose  of  the  rents  in  the  meantime.  But  that 
question  is  not  before  us  at  present  The  restriction  g^ven  by  Lord 
Crii^etie  to  the  words  in  the  deed,  ^  if  he  any  has,^  appears  to  me 
latber  too  criticaL  Upon  the  whole,  I  think  that  the  trustees  are 
directed  to  hold  the  estate,  not  only  for  behoof  of  any  children 
which  this  man  might  hate  at  the  time  of  his  brother's  death,  but 
aba  of  any  that  might  be  born  to  him  afterwards. 

The  following  interlocutor  was  pronounced :  *  The  Lords,  &c. 

<  find  that  the  time  is  not  yet  arrived  when  the  trustees  are  bound 

<  to  dennde  of  the  trust-estate  in  terms  of  the  libel ;  therefore  recal 

*  the  interloeat<»  of  the  Lord  Ordinary  hoc  statu ;  remit  to  the 

*  Lord  Ordinary  to  hear  parties  as  to  any  offer  of  caution  by  the 

<  pumiery  or  application  for  the  raits,  or  any  part  thereof,  and  to 

<  do  as  he  shall  see  cause.' 

Lord  Ordioaryy  Metbopk.        Act  S,  More,        Alt.  MacneiU,         Wm,  Yovng,  and 
John  nMnarn,  Agents.        P.  Clerk. 

■    u. 
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FIRST  DIVISION. 

No-  LXIX*  27  February  1833. 

RODGERSON'S  EXECUTORS 

Offoinsi 
STEWART'S  TRUSTEES. 

Title  to  pursue. —  When  an  action  has  been  raised  in  the  name  rf 
several  executor Sy  and  some  of  ihein  become  bankrupt  pendente  prth 
cessuy  the  action  may  proceed  at  the  instance  of  the  rest. 

Five  executors-dative  of  Rodgerson  having  raised  action  against 
Stewart's  trustees  for  a  debt  due  to  the  deceased,  and  two  of  them 
having  been  rendered  bankrupt,  after  the  action  was  raised,  by  dill* 
gence  done  by  the  defenders,  and  executed  dispositions  omoiam 
bonorum,  and  the  process  having,  in  consequence,  been  dismisaed 
quoad  them,  the  defenders  objected  to  the  continuance  of  the  ui* 
stance,  unless  the  trustees  of  these  two  bankrupt  executors  sisted 
themselves  as  parties,  or  these  bankrupts  found  caution  for  the  ex- 
penses, both  of  which  were  refused. 

The  Lord  Ordinary  reported  the  point  to  the  Court  by  the  fol- 
lowing interlocutor:  <  The  Lord  Ordinary  having  heard  thecoun- 

<  sel  for  the  parties  on  the  defenders'  objection  to  the  title  of  the 

<  pursuers  to  insist  in  the  action,  after  it  has  been  dismissed  as  to 
i  two  of  the  original  pursuers  by  the  above  interlocutor,  now  finali 

<  makes  avisandum  with  the  process  and  debate,  in  order  to  report 

<  to  the  Court' 

Opinion  of  Lord  President. — I  have  no  difficulty  in  this  case.     The  action 

was  at  first  regularly  brought  by  all  the  executors.  Suppose  odo 
of  them  had,  in  the  meantime,  got  payment  of  his  share  of  the  debt, 
would  that  prevent  the  others  from  prosecuting  for  their  shares  ? 

Lord  Gillies. — If  an  action  is  regularly  raised  at  the  instance  of 
several  executors,  and  the  defender  pays  his  share  of  the  debt  to  one 
of  them  to  give  up  the  action,  will  that  put  a  stop  to  the  action,  or 
defeat  the  right  of  the  others.  That  is,  in  fact,  the  case  here;  be- 
cause the  defenders,  by  diligence,  compel  two  of  the  original  pII^ 
suers  to  execute  dispositions  omnium  bonorum,  and  theo  they  torn 
round  on  the  other  pursuers  and  say,  you  cannot  go  on  with  your 

-^  '  action.    That  will  not  do. 
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Ufi  Bdlgray. — It  is  sufficient  that  the  acUon  was  first  regular^  27  Feb.  1833. 
ly  brought  ^"^y^^ 

The  Omt  repeUed  the  obj«ctioii.  ^^v. 

Stewart's 
Uri  CbnAoMs,  Ordimny.        Act.  Onhmm  BA        Jama  JUbfoa,  S.  S.  C.  Agent  Trustees. 

AiLBrodk.        R.  IfebA,  Agent  

T         Judgment 

<  No  printed  papers. ) 


SECOND  DIVISION. 
No.  LXX.  27  February  1883. 

ALLISON 

agaxw^ 
ROWAT. 

Proof. — Witness. — In  action  of  reduction  on  the  head  of  deathbed^ 
hy  an  heir  served  and  retoured  to  the  deceased  ffranter  of  the  deed,  a 
wUneu  called  for  the  pursuer  having  deponed^  in  initialUnts,  tliat  he 
considered  himself  to  he  a  nearer  heir  qfthegranter  of  the  deed  than 
the  pursuer  J  and  that  he  still  reserved  his  right  both  to  set  aside 
the  service  of  the  pursuer,  and  to  establish  his  own  claim  to  the  es' 
taJtSy  being  at  the  time  in  search  of  evidence  to  prove  the  only  link 
thai  was  wanting  to  establish  his  propinquity,  die  Court  found  that 
he  was  inadmissible  as  a  witness  in  causoy  and  refused  to  allow  him 
to  be  examined^ 

An  action  of  reduction  was  raised  by  Mrs  Allisouy  as  an  heir-por- 
tioner  served  and  retoured  along  widi  a  person  of  the  hame  of  Pur- 
don,  of  certain  settlements  made  by  the  late  John  Allan  of  Els- 
ridde,  in  £ayour  of  the  defender  Rowat  There  were  various  grounds 
of  reduction,  such  as  imbecillity,  &c«  but  that  chiefly  insisted  on  was 
deathbed ;  and  two  issues  were  sent  to  a  jury,  viz.  <  lst»  Whether 

*  the  disposition,  &c.  sought  to  be  reduced,  is  not  the  deed  of  the 
'late  John  Allan ;'  and,  <  2d,  Whether,  on  the  said  19th  day  of 

*  Angust  1829,  the  date  of  the  said  deed,  the  said  John  Allan  was- 

*  on  deathbed/ 

In  the  trial  of  these  issues,  the  pursuer  proposed  to  examine  Dr 
Robert  Buchanan,  surgeon  in  Dumbarton,  for  the  purpose  of 
proving,  that  at  the  time  of  granting  the  deed  Mr  Allan  was  ill  of 
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87  Feb.  1833.  the  disease  of  which  he  died^  and  that  he  died  within  a  few  days 

^^^-y^^    after  the  date  of  the  said  deed.     It  was  not,  however,  alleged  that 

Allison  o.        j)f  Buchanan  had  been  the  medical  attendant  of  the  deceased  in 

Rowftt. 

his  last  illness,  or  that  he  was  in  any  legal  sense  a  necessary  wit- 
ness upon  that  ground. 

Dr  Buchanan  being  examined  in  initialibus  deponed  as  follows : 

*  That  Mr  John  Kennedy,  writer  in  Glasgow,  was  his  agent  in 

<  December  1829,  and  that  he,  Dr  Buchanan,  as  heir-at-law,  de- 

*  sired  the  said  John  Kennedy  to  intimate  by  letter  to  Mr  John 

<  Leslie,  the  agent  for  John  Rowat,  the  defender,  his  intention  to 

*  challenge  the  said  deed ;  and  the  said  witness  read  the  said  letter 

<  to  the  Court,  and  which  letter  is  in  the  terms  following,  viz. :  <  Glas* 
^^  ffoWf  2d  December  1629. — Dear  Sir,  I  am  directed  by  Dr 
<^  Buchanan  of  Dumbarton  to  intimate  to  you,  as  agent  for  Mr  John 
<<  Rowal  of  Whiteshawgate,  that  his  (Dr  Buchanan's)  not  obey- 
<^  ing  the  charge  given  him  on  the  3d  ult  will  not  be  held  as  any 
<^  acquiescence  in  the  validity  of  Mr  Rowafs  title  as  disponee  of 
<<  Mr  John  Allan,  whioh  title  he  accordingly  reserves  to  himself  to 
<^  challenge  and  set  aside,  as  well  as  to  enter  heir  to  the  deceased 
<<  Mr  Allan,  when  he  shall  see  it  expedient  to  do  so.     I  am,'  && 

<  (Signed)  <  John  Kennedy.'     Addressed  <  John  LaKej  Esq.' 

<  And  being  cross  interrogated,  he  declared,  that  he  could  not  say 

<  whether  any  step  had  been  taken.    Some  inquiries  had  been  made, 

<  but  he  was  not  prosecuting  any  action  at  that  time :  there  was 

<  then  no  pending  action.     The  late  Mr  Allan  was  third  cousin  of 

<  ifitness's  mother.    He  is  grandson  of  a  Mrs  Macfarlane,  daughter 

<  of  John  Allan,  and  he  had  to  connect  himself  with  this  John  Allan 

<  through  his  grandmother :  That  John  Allan  was  a  writer  in  Glas- 

<  gow  in  1725 :  That  a  di£Bculty  in  proving  his  marriage  occunedf 

<  and  consequently  of  the  legitimacy  of  Mrs  Macfarlane :  That  he, 

<  the  witness,  had  made  some  exertions  to  clear  this  up,  but  cer- 

<  tainly  not  all  that  could  be  made.    Some  records  had  been  search- 

<  ed,  and  an  advertisement  put  in  the  newspapers,  for  the  purpose  of 

<  removing  this  difficulty ;  it  has  not  yet  been  removed.     He  had 

<  not  been  served  heir,  he  supposed,  but  he  was  perfectiy  ignoiaat 
^  of  the  steps  necessary ;  that  this  is  the  obstacle  not  yet  remored. 

<  He  had  nothing  to  do  with  this  law-suit,  nor  contributed  to  it  Bat 

<  if  he  proved  his  propinquity,  and  proved  his  pedigree,  he  might 

<  challenge  this  deed.     He  had  not  made  up  his  mind,  and  had  not 

<  made  any  inquiry  for  about  a  year.    And  the  said  Dr  Robert 

<  Buchanan  having  been  re-examined  by  the  counsel  for  tiie  sod 

<  defender,  declared,  that  he  certainly  did  not  withdraw  his  claiiii  as 

*  heir-at-law ;  at  that  moment  he  considered  himself  a  nearer  heir 
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<  than  Allison  or  Pardon ;  he  had  not  renounced  hk  claim  in  their  27  Feb.  I83a 
*  fiiToar.'  ^^y<^^ 

On  this  examination  in  initialibus,  the  counsel  for  the  defender  ^^  ^' 
objected  to  the  admissibility  of  Dr  Buchanan  as  a  witness  in  the 
cause,  and  the  Lords  Jnstice-Clerk  and  Mackenzici  who  sat  on  the 
trial,  concurred  in  rejecting  him  as  an  incompetent  witness.  The 
punuer  then  declined  to  proceed  £Eurther  with  the  cause,  and  took 
a  bill  of  exceptions  to  this  opinion;  in  arguing  which» 

The  pursuer  pleaded — That  in  order  to  disqualify  a  witness  on  the  Pursuer's 

head  of  interest,  it  was  necessary  that  he  should  have  an  immediate  ^*^^' 

and  direct  interest  in  the  issue  of  the  cause,  or,  in  other  words,  that 

tbe  verdict,  or  judgment  to  be  obtained,  might  be  afterwards  used 

either  for  or  against  him  in  a  court  of  law :   That  no  contingent 

ioterest^  however  great,  nor  opinion  of  interest,  however  strong, 

could  disqualify,  or  render  a  witness  incompetent,  however  much  it 

might  go  to  affect  his  credibility  in  the  minds  of  a  jury :  That,  in 

the  present  case,  the  utmost  that  could  be  said  was,  that  Dr 

fiochanan  had  an  opinion  in  his  own  mind,  that  he  might  have  a 

contingent  interest  in  evicting  the  estate  from  the  defender,  which 

opinion,  for  aught  that  yet  appeared,  was  manifestly  unfounded,  as 

heJttdLnot  been  able  to  make  out  his  propinquity,  or  to  prevent  the 

aenrice  of  the  pursuer,  as  the  nearest  heir  to  Mr  Allan*     But  even 

aopposmg  that  he  should  afterwards  make  out  his  propinquity,  and 

be  in  a  situation  to  follow  out  his  own  service,  still  his  interest  in 

the  issne  of  this  cause  was  as  remote-  and  fanciful  as  ever,  because 

the  pursuit  being  on  the  head  of  deathbed,  which  could  only  be 

maintabed  by  the  heir-at-law,  it  is  clear  that,  if  the  witness's  opi« 

nion  be  well  founded,  he  is  himself  the  only  person  entitled  to  pur* 

aoe  the  action  for  setting  aside  the  deed,  and,  consequently,  any 

verdict  now  obtained  by  the  present  pursuer  would  fall  along  with 

her  service,  as  being  obtained  at  the  instance  of  a  party  who  had  in 

&ct  no  title  to  pursue  the  action.     And  in  the  same  way,  no  ver* 

diet  obtained  by  the  defender  in  this  action  could  be  set  up  as  res 

judicata  against  the  witness,  in  case  he  should  afterwards  succeed  in 

proving  his  propinquity,  and  endeavour  to  try  the  same  question 

oyer  again. 

The  defender  anAoeree^That  the  present  question  occurred  in  Defender's 
▼ery  pecoliai  circumstances,  the  defender  having  gone  to  issue  ^^^^ 
with  the  pursuer,  in  this  cause,  upon  a  judicial  admission  on  the 
leoord  that  he,  the  pursuer,  was  the  true  heir  of  Mr  Allan,  the 
gmnter  of  the  deed,  and  consequently  the  person  entitled  to  try 
this  question  of  deathbed :  That  it  was  therefore  by  no  means  clear 
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S7  Feb.  183a  that  a  jadgment  in  this  cause  upon  that  question  would  not  be  con- 
clusive against  the  defender,  in  any  action  which  might  afterwards 
be  raised  relating  to  this  subject,  as  it  was  by  no  means  necessary, 
in  order  to  give  a  decree  the  effect  of  res  judicata,  that  the  parties 
should  be  the  same  in  any  future  action  which  might  be  raised  on 
the  same  grounds  as  in  the  former  action.  It  is  suflScient  if  the  ques- 
tion have  been  already  tried  by  the  party  having  the  real  right  to 
do  so,  or,  which  is  the  same  thing,  (on  the  supposition  that  the  ver- 
dict is  against  the  defender,)  by  a  party  admitted  by  the  defender 
in  the  record  to  have  that  right;  Rutherford  v.  Sir  John  Nis- 
bet's  Trustees,  27  Nov.  1832.  If,  therefore,  it  be  true  that  this 
verdict  might  afterwards  be  used  against  the  defender,  the  admission 
of  Dr  Buchanan  to  give  evidence,  (on  the  supposition  that  he  shall 
afterwards  succeed  in  establishing  his  own  propinquity,)  is  jnst  al- 
lowing him  to  be  a  witness  in  his  own  favour.  Neidier  is  it  any 
answer  to  say,  that  the  verdict  in  that  case  might  be  objected  to  on 
the  ground  that  it  was  obtained  by  his  own  evidence ;  for  if  he  be 
an  admissible  witness  at  present,  the  verdict  to  be  obtained  will  be 
conclusive,  and  it  will  not  be  competent  to  inquire  into  what  evi- 
dence influenced  the  jury  in  returning  it.  But  even  supposing  that 
Dr  Buchanan  could  not  afterwards  make  use  of  this  verdict  direcdyi 
still  he  has  an  evident  interest  to  obtain  it  in  &vour  of  the  pursuer^ 
because  afterwards,  if  he  succeed  in  making  out  his  own  propin- 
quity, his  next  step  will  of  course  be,  to  call  on  them  to  denude, 
without  putting  him  to  the  necessity  of  raising  an  action,  against 
which  they  (the  pursuers)  could  have  no  defence.  An  interest  of 
this  kind,  or  even  the  opinion  of  an  interest  so  well  founded  as  this, 
is  sufficient  both  in  England  and  Scotland  to  disqualify  a  witness; 
I.  Philips^  42.  The  situation  of  a  witness,  adduced,  like  Dr 
Buchanan,  by  the  party  who  has  the  same  interest  with  himself  to 
support  that  side,  is  very  different  from  that  of  a  witness  adduced 
against  his  own  supposed  interest,  and  declining  to  g^ve  evidence 
on  the  gpround  of  some  opinion  of  interest  which  does  not  in  &ct 
exist 


Opinion  of 
Court. 


The  Courtf  with  considerable  difficulty,  disallowed  the  bill  of  ex- 
ceptions. 

The  Lard  JuMce'Ckrh."^!  have  listened  to  the  able  argument 
in  support  of  these  exceptions  with  all  the  attention  in  my  power, 
and  endeavoured  to  free  my  nund  from  any  preconceived  impression 
which  I  may  be  supposed  to  have  had  in  favour  of  the  judgment 
pronounced  by  myself,  with  the  concurrence  of  Lord  Mackenzie,  at  the 
trial;  and  I  have  been  the  more  anxious  to  do  so,  because  lamqute 
sensible,  that  being  called  upon,  in  such  circumstances  as  most  oc- 
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cor  during  the  course  of  a  jury  trial,  to  pronounce  a  judgment  on  27  Feb.  183a 
the  iDBtant,  upon  such  questions  of  law  emerging  unexpectedly  upon     ^^^V^^ 
08  in  the  course  of  the  proceedings,  we  have  it  not  always  in  our  RoTnau^' 

power  to  give  such  questions  that  mature  and  deliberate  considera-       -^ 

tioD  which  we  could  wish.  I  am  therefore  always  pleased  when  couru  °  ^ 
an  opportunity  is  afforded  us,  as  has  been  done  in  the  present  case, 
of  reconsidering  such  judgments ;  and  if  my  opinion,  formed  at  the 
time  when  this  objection  was  raised,  has  not  been  changed  now 
upon  hearing  the  more  elaborate  argument  of  the  counsel  for  the 
exceptions,  I  am  sure  they  will  believe,  that  it  has  not  arisen  from 
aoy  want  of  consideration  to  their  argument,  or  any  intentional  pre** 
eonceived  bias  in  favour  of  my  own  former  opinion. 

In  looking  at  the  question  now  before  us,  it  is  indispensably  ne- 
eesGary  to  keep  steadily  in  view  the  precise  circumstances  in  which 
the  objection  arose,  viz.  in  an  action  of  reduction  on  the  head  of 
deathbed,  in  which  it  had  already  been  admitted  on  the  record  by 
fiowat  the  defender,  that  Allison  the  pursuer  was  one  of  the  heirs-* 
portioners  of  the  deceased  Mr  Allan.     The  law  being  unequivocally 
filed,  that  it  is  only  the  nearest  heir  who  is  entitled  to  try  such  a 
qaesdon  as  a  reduction  on  the  head  of  deathbed,  we  must  there- 
fore keep  in  mind,  that  this  admission  by  the  defender  is  an  ad- 
BUfidon  of  the  title  of  the  pursuer  to  try  this  question.     I  must  also 
remark,  what  indeed  does  not  appear  on  the  &ce  of  the  bill  of  ex- 
ceptions, but  what  has  been  candidly  admitted  at  the  bar,  and  ap- 
pears from  the  notes  of  the  evidence,  that  at  the  time  when  the 
vitness  Buchanan  was  tendered  for  examination,  the  only  question 
which  remained  at  issue  in  the  case  was  the  question  of  deathbed ; 
tbe  previous  question  which  appears  on  the  issue,  viz.  whether  the 
deed  sought  to  be  reduced  is  not  the  deed  of  the  late  John  Allan, 
being  already  disposed  of,  in  so  &r  as  it  was  proposed  to  lead  any 
eridence  respecting  it.     In  short,  it  has,  I  think,  been  admitted  and 
assumed  by  both  parties  in  the  course  of  this  discussion,  that  the 
only  point  on  which  it  was  proposed  to  examine  Dr  Buchanan  was 
as  to  the  question  of  deathbed.     Now,  when  this  witness  Buchanan 
was  brought  forward,  he  was  first  examined  in  initialibus,  and  de- 
poned, as  appears  on  the  face  of  the  bill  of  exceptions,  *  that  he,  as 
'  heir-at-law,'  had  already  desired  his  agent  to  intimate  to  the  de- 
fender his  intention  to  challenge  the  said  deed.     And  then,  after 
mentioning  the  steps  which  he  had  taken,  and  the  obstacle  which 
he  fsdrly  admits  stands  in  the  way  of  his  service,  and  had  not  yet 
been  removed,  he  concludes  by  saying,  <  that  he  certainly  did  not 

*  withdraw  his  claim  as  heir-at-law ;  at  that  moment  he  consider- 
'  ed  himself  a  nearer  heir  than  Allison  or  Purdon ;  he  had  not  re*^ 

*  nounced  his  claim  in  their  &vour,'     And  besides  this  declaration, 


274  DECISIONS  OF  THE  No.  70. 

27  Feb.  1833.  we  have  also  real  evidence  in  the  letter  written  by  his  agent  Ken- 
nedy, and  quoted  in  his  deposition,  that  he  had  actually  been  cbar- 

Ro^.  ^'       S^  ^  ^^^^  ^^i'  ^  Allan,  and  that  he  had  not  renoanced.    Mow,  on 
this  examination  in  initialibus,  it  appears  to  me  that  yoar  Lordalups 

Opinion  of  have  a  very  di£ferent  qaestion  from  one  of  mere  belief  of  intenst 
remaining  on  the  witness's  mind,  without  any  definite  or  intelligi- 
ble ground  on  which  the  belief  is  rested*  The  witness  here  makes 
an  admission  of  facts,  which,  if  well  founded,  shew  your  Lordships 
that  he  necessarily  stood  in  a  situation  which  gave  rise  to  this  ob- 
jection of  interest  in  the  issue  of  the  cause.  I  have  entered  mi- 
nutely into  these  particulars,  on  which  my  opinion  is  founded,  for 
the  purpose  of  shewing  that  this  is  a  very  special  case.  I  haye 
found  none  similar  to  it  in  any  report,  either  in  England  or  Soot- 
land,  especially  having  reference  to  the  very  peculiar  nature  of  the 
action,  arising  from  our  law  of  deathbed,  competent  only  to  the 
heir-at-law,  and  that  the  witness  positively  refuses  to  renounce  his 
pretensions  to  that  character. 

The  law  of  Scotland  must  be  our  rule  and  g^ide  for  the  decisioii 
of  this  case,  and  that  law  is,  I  think,  correctly  laid  down  by  Mr  Tait 
upon  this  subject,  when  he  says,  that  a  witness  is  disqualified  1^ 
interest  in  a  cause  when  he  can  be  affected  by  the  issue,  either  im- 
mediately and  directly,  <  or  by  plain  inference.'  And  I  may  here 
take  the  opportunity  of  bearing  my  humble  testimony,  that  the  pe- 
culiar maxims  of  this  branch  of  the  law  of  Scotland,  I  mean  the 
law  of  evidence,  have  been  strictly  adhered  to,  and  have  not  been 
infringed  upon,  in  the  slightest  degree,  during  all  the  time  that  the 
Court  for  trials  by  jury  existed  as  a  separate  institution  in  this  eonn- 
try.  This  branch  of  our  law  has  indeed  been  much  matured  and 
illustrated,  and  many  decisions  fixing  importaat  points  heretofinre 
unsettled  have  been  pronounced  by  my  learned  brother  on  my  left 
hand,  (the  Lord  Chief-Ck>mmissioner,)  and  the  other  Judges  yfbo 
have  sat  in  that  Court ;  but  I  am  happy  to  say  that,  in  my  opiskHf 
his  Lordship,  as  well  as  the  other  Judges  in  that  Court,  have  never 
lost  sight  of  the  principles  of  the  law  of  Scotland,  but  have,  on  die 
contrary,  given  full  effect  to,  and  correctly  administered  that  law,  ia 
all  those  instances  where  its  technical  rules,  or  general  maxinas,  are 
peculiar  to  itself,  and  founded  upon  principles  different  from  those 
which  are  understood  to  prevail  in  the  municipal  syat^n  of  some 
other  countries.  I  do  not  mean  to  say,  however,  that  on  this,  af 
well  as  on  many  other  departments  of  our  "jiunicipal  law,  very  im- 
portant  light  may  not  be  derived  from  the  oicta  of  English  ktwyeR) 
and  the  rules  which  prevail  in  the  more  matured  and  fisff  more  ex- 
tensively experienced  practice  of  that  country.  I  (bttefore  refer, 
with  satisfeiction,  to  the  authoriUes  which  have  been  quoted  at  the 


No.  70.  COURT  OF  SESSION.  i^75 

bar  irom  that  law ;  and  I  find  there  that  the  rule  apon  this  point  of  27  Feb.  1833. 

disqaalification  from  interest  in  the  issue  is  not  materially  different    ^^^V^^ 

in  principle  from  that  which  prevails  in  Scotland.     Mr  Phillips  K^^au  ^' 

states  the  general  rule  to  be,  that  a  witness  is  disqualified,  provided    -^r — 

the  verdict  can  be  used  for  or  against  him ;  and,  <  although  it  may  couru  °  ^ 

<  happen  that  the  verdict  cannot  be  used  in  evidence/  yet  if  he  have 

that  direct  interest  in  the  issue  of  the  cause,  which  gives  him  an 

evident  bias  to  one  side*    See  also  Peahe^  p.  141,  (5th  edit)     AU 

though,  as  I  have  already  said,  I  look  upon  this  case  as  very  diffe-^ 

rent  from  one  of  mere  belief  resting  on  the  witness's  mind,  yet  I 

do  not  mean  to  say,  that  there  is  not  strong  authority  for  maintain-r 

bg  that  belief,  provided  it  be  sincere  and  rational,  of  direct  interest 

io  the  issue  of  a  cause,  may  itself  be  suffident  to  disqualify  a  wit*. 

neai,  according  to  the  opinion  of  Lord  Stowell,.as  reported  in 

1.  PhiUp,  42. 

Having  made  these  preliminary  remarks,  let  us  now  keep  in  view 
the  consequences  that  would  result  from  the  judgment  in  this  causQ 
to  the  witness,  in  case  the  verdict  should  be  in  favour  of  the  pursuer* 
The  deed  would,  in  that  event,  be  immediately  reduced.    The  pur^ 
saer  would  then  obtain  possession  of  the  estate,  and  Rowat's  (the 
defender's)  connexion  with  it  would  be  entirely  cut  ofl;   Then  sup* 
pose  that  Buchanan,  after  that,  make  the  discovery  of  the  evidence 
of  which  he  is  ndw  in  search,  to  prove  the  marriage  of  his  ancestor, 
and  ihus  to  establish  his  own  right  as  the  true  heir  of  the  deceased 
Vr  Allan,  in  preference  to  the  pursuer.     He  would  then  come  for- 
ward in  that  character  to  reduce  her  service,  and  to  dispossess  her. 
How,  new,  in  this  state  of  matters,  could  Rowat  (the  defender) 
come  forward  to  interfere  in  any  question  which  might  be  raised 
between  Dr  Buchanan  and  Allison  ?  He  has  already  admitted  in  the 
record  that  Allison  the  pursuer  is  the  person  entitled  to  try  this 
question,  and  has  gone  to  issue  with  her  upon  the  point ;  and  there- 
fore, even  suppose  he  was  entitled  to  appear,  would  not  his  right  be 
excluded  by  this  verdict,  which  would  be  unimpeachable  if  Buchanan 
is  held  now  to  be  a  habile  witness  ?   But  supposing  that  Buchanan 
eould  not  use  this  verdict,  obtained  by  his  own  evidence,  where  is 
the  necessity  for  his  using  it  ?  The  defender's  connection  with  the 
estate  would  be,  as  I  have  said,  destroyed  by  the  judgment  in  this 
acdon,  and  he  would  be  ousted  from  possession  by  Allison,  the 
pursuer.    Then,  suppose  that  the  witness  succeed  in  recovering  the 
evidence  to  make  out  his  own  propinquity,  he  has  nothing  to  dp 
bat  to  show  it  to  the  pursuer,  now  in  possession  of  the  estate,  and 
to  subject  ber  to  terms,  or  to  make  her  cede  possession,  rather  than 
maintain  an  action  in  which,  it  is  plain,  that,  under  these  circum- 
stances^  she  never  could  prevail ;  as,  if  the  facts  stated  by  the  witness 

YOls.  VIII.  s 
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27  Feb.  183a  in  his  examination  in  initialibus  are  taken  as  true,  it  is  qaite  pkuR 
that  the  pursuer  of  this  action  could  never  maintain  her  sendee 
against  him,  if  he  ev^  succeed  in  recovering  evidence  of  the  link 
which  is  now  amissing  in  his  descent  from  the  ancestor  oi  the  de* 
ceased  Mr  Allan.    Or  suppose  that  the  pursuer  should  reftise  to  cede 
possession  without  an  action,  in  which  the  defender  (Rowat)  migbt 
again  appear  as  a  party,  and  rear  up  this  deed  which  had  been  re- 
duced upon  Buchanan's  evidence ;  could  not  Buchanan  in  that  case 
go  to  him,  and  make  terms  with  him,  either  to  bring  his  aotioii  or 
not  against  the  pursuer,  who  was  in  possession  of  the  estate,  to  cat 
off  her  right  to  the  effect  of  restoring  that  of  the  defender?  Let  us 
now  suppose,  on  the  other  hand,  that  this  witness  is  examined,  and 
that  the  verdict  is  nevertheless  in  &vonr  of  the  defender,  the  question 
will  then  be,  whether  it  could  be  afterwards  used  against  thb  wit- 
ness, because  that  would  equally  operate  to  exclude  his  testimony, 
as  if  it  were  available  to  him,  on  the  supposition  that  it  should  be 
fiivourable  to  his  interest.     1  rather  think  that  Dr  Buchanan,  after 
coming  forward  to  g^ve  evidence  as  a  witness  in  the  cause,  oouU 
scarcely  be  allowed  to  try  the  question  over  again,  but  must  be  bound 
by  the  result  c^this  verdict,  and  consequentiy,  that  the  verdict,  if  on* 
favourable  to  his  interest,  might  be  used  against  him,  on  the  groand 
of  personal  objection,  to  prevent  him  from  trying  the  question  over 
again.    I  do  not,  however,  mean  to  enter  into  tiiis  ground;  but^  for 
the  reasons  which  I  have  already  stated,  I  am  of  opinion  that  the 
judgment  which  we  pronounced  at  the  trial  was  right,  and  that  the 
bill  of  exceptions  must  be  refused. 

The  Lord  Gdef-Cammiuianer, — I  have  attended  to  this  case  with 
ell  the  anxiety  which  its  importance  demands.  I  do  not  mean  id 
importance  as  regards  the  immediate  question,  for  the  same  point 
may  very  likely  never  agun  occur  in  exactiy  similar  ciroumataiices; 
but  I  mean  its  importance  as  regards  the  principle  on  the  admiisi* 
bility  of  witnesses,  which,  if  established,  will  rtgnhte  a  very  large 
class  of  cases,  of  the  most  general  and  important  nature,  and  fre* 
quent  occurrence.  I  allude  to  almost  all  mercantile  questions,  to 
policies  of  insurance,  bills  of  exchange,  and  sndi  like,  in  which  the 
same  law  prevails  h^e  and  in  England,  and  in  which  audi  an  inte* 
rest  as  is  stated  to  affect  Dr  Buchanan  does  not,  by  the  law  of  £ng> 
land,  exclude  a  witness  in  similar  drcumstances.  I  have  also  «^ 
tended  to  it  with  the  more  anxiety,  in  consequence  of  die  judgneot 
whidi  was  pronounced  by  the  learned  Judges  on  the  trial,  and  d 
the  note  of  Lord  Madcensie's  opinion,  with  which  your  Lordship 
has  favoured  me,  and  on  account  of  the  difference  of  opinion  which 
your  Lordship  knows  I  entertain. 

I  must  here  express  my  satis&etion  to  have  heard  now  fMS 
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your  Lordship  an  authoritative  declaration,  diat  during  tbe  seven-  21  Feb.  1833. 
teen  years  that  trial  by  jury  in  civil  cases  has  existed  in  this  conn-*    ^^y*^^ 
try,  die  law  of  Scotland^  with  respect  to  the  rules  of  evidence,  has  ^^^^i^  ^* 
oeyer  been  infringed  in  the  Jury  Court     It  was  my  anxious  wish,      tt"* 
as  it  was  my  duty,  to  adhere  strictly  to  the  principles  of  that  law ;  ^^^^^  ^ 
and  I  may  here  observe,  that  if  I  could  find  in  the  authorities  of 
tie  law  of  Scotland  any  rule  established,  with  regard  to  the  ques* 
tioD  now  before  us,  different  from  the  opinicm  which  I  have  formed, 
I  ihonld  at  onee  yield  with  submission  to  that  rule,  and  give  up  the 
epifiion  which  1  have  come  to  that  this  witness  is  admissible.   Upon 
inqimy,  however,  I  find  no  rule  in  the  law  of  Scotland  which  says 
that  a  witness,  being  of  opinion  that  he  is  disqualified,  renders  him 
inadfliisBible,  but  only  that  such  an  opinion  is  a  strong  and  just  causa 
ht  commenting  upon  his  mredit. 

The  counsel  on  both  sides  have  referred  to  the  authorities  in  the 
law  of  Eogland ;  and  the  SoHcitor-General  dwelt  particularly  on  a 
dictum  of  Lord  Stowell  in  an  Admiralty  case,  which  is  inserted  in 
a  note  in  Robinson's  Admiralty  Court  Cases.     In  that  note  an  ex-» 
presrioB  is  used  which  seems  to  have  been  overlooked,  and  which 
q^pears  to  me  to  explain  the  discrepancy  which  would  otherwise 
apparently  exist  between  that  opinion  and  the  doctrine  laid  down 
hfthe  authorities  in  the  common  law  of  England  upon  this  subject 
His  Lordship,  then  Sir  William  Scott,  is  reported  there  to  have 
aaid,  that  it  has  always  been  held,  <  in  these  courts,'  that  a  witness 
in  foch  drcnmstances  was  inadmissible.     Now,  his  Lordship  was 
here  referring  to  the  Ecclesiastical  and  Admiralty  Courts,  in  which 
a  pecidiar  law  is  administered ;  and  if  the  report  of  his  opinion  is 
aecarate,  I  must  hold,  that  by  this  expression,  <  in  these  cowrts^  he 
intended  to  refer  to  the  court  in  which  he  was  then  sitfing,  and 
other  similar  jurisdictions,  in  contradistinction  to  the  courts  of  com- 
mon law,  in  which  a  different  rule  certainly  prevails.    The  leading 
esse  in  the  courts  of  common  law  in  England  analogous  to  this,  and 
whieh  fixed  the  point  as  to  the  admissibility  of  a  witness  having 
sdy  an  interest  in  the  question,  but  not  in  the  cause,  is  Bent  v. 
Baker.     The  question  there  arose  as  to  the  admissibility  of  an 
mid^writer,  in  a  question  regarding  a  policy  of  insurance  which  he 
had  himself  underwritten.    It  was  generally  understood,  before  that 
case  came  to  trial,  that  an  underwriter,  in  such  circumstances,  was 
disqnalified  from  giving  his  testimony  in  any  question  arising  under 
that  policy.    The  question,  however,  was  tried  in  the  case  of  Bent 
t^*  Baker,  and  was  at  the  trial  determined  in  conformity  with  die 
prevuling  opinion  against  the  admissibility  of  the  witness.     The 
point  was,  however,  afterwards  decided  on  a  IhII  of  exceptions  be* 
fore  die  Conrt  of  King's  Bench,  at  a  time  when  very  able  judges 
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bility  of  an  underwriter  as  a  witness  in  such  circumstances,  which 
has  ever  since  that  judgment  been  held  to  be  firmly  fixed  in  the 
law  of  £ngland. 

Before  I  proceed  to  the  merits  of  the  question,  I  must  further 
observe,  that  I  cannot  accede  to  the  doctrine,  as  a  ground  of  exdo* 
sion,  that  this  witness  may  afterwards  enter  into  any  treaty  or  com- 
promise with  the  party  by  whom  he  is  adduced.  I  may  dismias 
this  consideration  with  the  following  remark,  first,  that  there  is  nd 
appearance,  on  his  examination  in  initialibus,  of  any  tendency  that 
way ;  and,  secondly,  that  such  an  objection,  if  not  established  by 
proof  of  such  an  intention,  is  merely  conjectural.  In  all  jadiciai 
proceedings  we  must  tahe  witnesses  as  honest  and  upright  persons^ 
unless  it  appear  on  the  face  of  the  proceedings  that  they  are  inclined 
to  be  otherwise. 

The  chief  consideration,  in  the  present  case,  is  the  distinction 
between  interest,^whereby  the  evidence  which  a  witness  may  give 
will  enable  him  to  gain, — and  influence,  which  may  tend  to  give  a 
witness  an  inclination  or  bias  to  favour  one  party  rather  than  another* 
The  former,  viz.  interest,  heitig  an  objection  to  the  competency  or 
admissibility  of  a  witness,  and  the  other  (influence)  merely  going  to 
afiect  his  credibility.  Those  two  considerations  ought  to  be  kept 
entirely  distinct.  Influence  is  fluctuating  and  uncertain,  and  has  a 
different  eflect  upon  different  n^inds,  and  is  therefore  no  groand  for 
rejecting  a  witness.  The  question,  therefore,  is,  what  amounts  to 
interest  in  the  eye  of  law?  Now,  this  appears  to  be  correcdy  de« 
fined  by  Lord  Stair,  who  says,  that  <  witnesses  are  inbabile  if  they 
^  are  to  gain  or  lose  by  the  event  of  the  cause  f  and  this  defimtioQ 
has  been  adopted  by  all  subsequent  institutional  writers,  and  has 
never  been  improved  by  amplification.  The  question  is,  therefore, 
whether  this  verdict  could  be  used  for  or  against  Dr  Buchanan.  I 
speak  of  the  verdict,  at  present,  as  distinct  from  the  judgment,  be- 
cause they  are  two  distinct  things,  but  I  shall  come  to  the  efiect  of 
the  judgment  afterwards.  Now,  suppose,  first,  that  this  verdict  shonld 
be  given  in  favour  of  the  defender,  and  that  after  the  question,  on 
the  head  of  deathbed,  is  in  this  manner  decided  in  favour  of  the  de- 
fender in  the  present  cause ;  then,  this  witness,  having  succeeded  in 
establishing  his  propinquity,  afterwards  attempts  to  try  the  question 
over  again,  could  he  be  met  with  the  plea  of  res  judicata  in  respect 
of  this  verdict?  I  think  it  is  dear  that  he  could  not;  for  having  been 
a  witness  in  this  cause  is  clearly  incompatible  with  his  being  a  party*, 
and  I  hold  that  no  principle  is  better  established  than  this,  that  the 
exception  of  res  judicata  can  apply  only  to  such  questions  as  hi^yc 
been  decided  with  the  proper  parties  in  the  field ;  and  it  is  evident, 
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that  if  the  witness  now  tendered  in  this  caose  once  sets  aside  the  27  Feb.  1833. 
pnmier^s  service  to  the  granter  of  the  deed  under  reduction,  he  will  ^^JT"^^^^^^^ 
thereby  show  that  he  (the  pursuer)  was  not  the  right  party  entitled  Rowat 
to  try  the  question*    On  the  other  hand,  if  the  verdict  should  be        . 
in  &voar  of  the  pursuer,  it  is  equally  clear,  for  the  same  reason,  couit. 
that  it  (I  mean  always  at  present  the  verdict)  could  not  be  used  by 
this  witness  in  a  court  of  justice  as  res  judicata  in  his  favour.     But 
this  brings  me  to  the  part  of  the  case  in  which,  1  confess,  I  have 
always  felt  the  greatest  difficulty.    I  mean,  as  to  the  effect  of  the 
jodgment  which  might  be  entered  up  after  this  verdict  is  obtained, 
and  which  is,  properly  speaking,  the  event  of  the  cause.    Now  sup- 
pose the  judgment  should  be  in  favour  of  the  pursuer  of  this  action, 
ID  consequence  of  a  verdict  obtained  by  means  of  the  testimony  of 
this  witness,  and  that  his  title  to  the  estate  is,  in  consequence,  com- 
pleted ;  can  Dr  Buchanan  then  come  forward  in  any  legal  way, 
or  by  any  form  rec<^^ed  in  Jaw,  to  reduce  the  title  obtained  under 
the  present  reduction,  and  at  once,  without  having  recourse  to  a 
xednction  of  all  the  prior  proceedings,  establish  his  own  right  to  this 
estate?    Upon  the  answer  to  this  question  must  depend  the  solu- 
tion of  the  present  case ;  because  if  it  be  answered  in  one  way,  then 
Dr  Buchanan  gets  an  advantage  by  the  verdict  to  be  given  in  thia 
canse^  and  has  a  plain  interest  to  g^ve  his  evidence  in  fevour  of  the 
poTsaer.    But  if  he  must  proceed  to  set  aside  the  present  proceed- 
ing, and  begin  de  novo,  or  if  the  proceedings  now  taken  fall  to  the 
groond  by  his  contemplated  reduction  of  the  pursuer's  service,  then 
he  has  no  interest,  but  only  a  bias,  and  is  an  admissible  witness. 
Now  it  seems  to  me,  from  all  that  I  have  heard,  and  all  my  inquiries, 
that  Dr  Buchanan  would  have  no  means  of  reducing  the  title  of 
the  pursuer  of  this  action,  without  at  the  same  time  sweeping  away 
all  those  proceedings  which  have  been  brought  by  the  present  pur- 
saer,  and  thereby  replacing  the  defender  in  a  situation  to  defend  hia 
interest  under  the  deathbed  deed,  in  the  same  manner  as  if  the  pre- 
sent verdict  had  never  been  obtained. 

I  must  therefore  give  it  as  my  opinion,  that  the  witness  being  ad- 
nisrible,  and  that  the  objection  going  only  to  his  credit,  and  not  to 
his  competency,  the  bill  of  exceptions  should  be  allowed. 

Lord  Glenlee. — I  am  disposed  to  concur  with  your  Lordship  in 
thinking  that  the  judgment  pronounced  at  the  trial  was  right.  I 
believe  the  rule  of  law  to  be,  that  the  interest  of  a  witness  is  suffi- 
ciently established  if  he  can  either  gain  or  lose  by  the  issue  of  the 
cause.  Now,  in  the  present  instance,  if  a  verdict  should  be  obtain- 
ed in  fayoiir  of  the  pursuer  of  the  action,  the  immediate  consequence 
would  be,  that  the  defender  would  be  ousted  from  his  possession 
^  the  estate,  and  the  pursuer  would  obtain  it.  Then,  taking  for  grant- 
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tt  F^b.  1833.  ed  that  the  witness  should  afterwards  succeed  in  reducing  the  jton 
suer's  sernce,  he  would  instantly  obtain  a  decree  of  removing  agaiint 
her,  and  would  enter  in  possession  of  the  estate  himself.    Then,  in 
that  case,  what  would  become  of  the  defender  in  this  action^  or  bow 
could  he  get  at  the  estate  again,  except  by  reducing  the  decree  whidi 
had  been  taken  in  the  present  process?  and  on  the  supposiUon  that 
Dr  Buchanan's  evidence  is  now  properly  admitted,  there  would  be  no 
ground  on  which  he  would  do  so.    Therefore  it  is  clear  to  me^  tbat 
if  the  pursuer  obtain  a  verdict  in  this  action,  and  the  witness  af- 
terwards succeed  in  reducing  her  service,  the  immediate  oonfte^ 
quence  would  be,  to  put  him,  the  witness,  in  possession  of  the  estate^ 
It  has  been  said  that,  in  that  case,  it  would  be  necessary  for  the  wit- 
ness to  reduce  the  deed^  ex  capite  lecti,  over  again.     It  iS)  however, 
pretty  clear  to  me  that  he  would  not ;  for  the  deed  being  <moe  re- 
duced and  set  side  by  decree  in  this  action,  could  not  be  restored, 
at  least  until  that  decree  should  be  taken  out  of  the  way  by  a  re- 
gular reduction  i  and  whether  that  could  be  done,  the  defender  ha- 
ving admitted  that  the  pursuer  is  the  heir  entitled  to  try  the  qtte^ 
tion  of  deathbed,  and  having  joined'  issue  with  him  upon  it,  is  a 
nice  question,  on  which  I  do  not  mean  to  give  any  opinion.    It  is 
sufficient  for  me  that  the  immediate  and  obvious  consequence  of  the 
pursuer  obtaining  a  verdict  would  be  to  open  the  Way  for  the  wift* 
ness  to  get  possession  of  the  estate,  the  mofnent  h«  succeeds  in 
making  out  his  own  propinquity^  by  removing  Out  of  his  Wfty  tUs 
deathbed  disposition^  which  would  otherwise  stand  ih  his  way. 

This  is  as  to  what  the  witness  would  gain  by  the  Is^ue  of  this 
cause,  on  the  supposition  that  the  verdict  Was  in  flivour  df  the  ptu^ 
suer.  Then  as  to  what  he  would  loSe,  (which  is  an  interest  equally 
iatal  to  his  admissibility  as  a  Witness,)  on  the  supposition  that  the 
verdict  were  given  the  other  way.  It  appears  to  me  clear  that  his 
interest  in  this  view  is,  if  possible,  still  tnore  direct  and  obvious  Cbati 
in  the  former.  He  is  called  in  the  present  action  as  a  witnett  by 
the  pursuer  of  the  reduction ;  but  suppose  that,  Upon  bis  evidence^ 
and  as  we  are  entitled  to  assume  that  his  evidence  is  materiid  totbe 
cause,  I  shall  say,  in  consequence  of  it,  the  Jury  should  find  a  ve^ 
diet  in  favour  of  the  defender,  is  it  not  clear  that  this  verdict 
would  afterwards  be  prejudicial  to  the  witness  in  any  attempt  ^rtiich 
he  might  make  to  recover  the  estate  ?  It  has  been  argued  that  the 
judgment  in  this  cause,  to  which  he  is  no  party,  could  not  be  set 
up  against  him  as  a  res  judicata,  to  prevent  him  from  trying  the 
question  over  again ;  and  it  is  very  true  that  it  probably  could  fiot 
be  set  up  as  a  defence  against  raising  the  summons.  I  think  that 
it  certainly  could  not  be  Used  as  a  res  judicata,  nor  probably  pre* 
vent  the  witness  from  afterwards  getting  the  length  of  raising  and 
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eallidg  iiis  suaiinoiiB ;  but  would  not  the  very  first  step  of  such  an  87  Feb.  lesa 
aetioii  be,  to  put  his  oath  of  calumny  to  him, — to  make  him  de-  Allison  ^^^ 
pone  to  his  belief  of  the  grounds  of  his  action  ?  Now,  how  could  Rowat. 
he  like  this  oath,  or  consequently  proceed  one  step  fiurther  in  his  opinion  of 
action,  with  the  yerdiot  founded  upon  his  own  evidence  in  this  case^  Coutt. 
dedaring  that  the  deceased  was  in  liege  poustie,  standing  before 
liifli? 

Finally  I  laay  remark,  that  it  is  very  singular,  that  after  all  we  have 
board  of  a  witness's  belief  of  his  interest  in  the  issue  of  a  cause 
not  being  suflScient  to  disqualify  him  from  giving  evidence,  we  have 
not  had  a  single  authority  quoted  to  shew  that  such  an  interest  as 
the  present  does  not  disqualify  him^ 

Lord  Crinffkiie.'^The  general  rule  of  the  law  of  Scodand  is  cor* 
Rctly  laid  down  by  Mr  Tait,  that  a  witness  is  disqualified  only  if 
he  has  a  direct  interest  in  the  issue  of  the  cause.    It  must  be  a  di- 
rect and  not  a  consequential  interest     This  has  been  long  establish- 
ed once  the  decisions  in  the  time  of  Lord  Stair;  Hay  of  Finhaven, 
1683;  Floddiartv.  RoUo,  1682,  {Mmr.  16,688);  and  Procurator^ 
Fiscal  of  Edinburgh  v.  Campbell,  2d  Jan.  17S6,  {Mar.  16,742). 
Consequential  interest  is  nothing  to  the  purpose,  and  a  belief  of  in- 
terest is  nothing.    In  the  present  case,  I  do  not  think  that  the  wit- 
ness tendered,  Dr  Buchanan,  could  gain  any  thing  by  obtaining  a 
yerdiot  in  £etvour  of  the  pursuer.     That  would  just  transfer  the 
aobject  from  one  party  to  another,  and  leave  him  where  he  now  is. 
If  afterwards  he  should  succeed  in  making  out  his  own  propinquity 
to  the  testator,  the  first  thing  that  he  must  do  would  be  to  reduce 
the  service  of  the  pursuer,  and  then  to  proceed  to  serve  himself. 
Bat  he  could  not  do  so  without  at  the  same  time  putting  the  de- 
fender in  a  condition  to  reduce  the  proceedings  that  have  taken 
pbce  in  this  acdon ;  therefore  I  am  clear  that  he  cannot  gain  by  this 
▼erdict    But  my  difficulty  is,  whether  he  may  not  lose  by  it;  that 
is^  whether  it  might  not  be  used  against  him  in  case  the  verdict 
should  be  in  &vour  of  the  defender ;  and  on  this  ground  I  am  of 
ofyinion  that  the  bill  of  exceptions  must  be  disallowed. 

Lard  MeadowhanL-^The  opinion  which  I  have  arrived  at  co- 
hcides  entirely  with  that  expressed  by  the  Lord  Chief-Commis- 
doner,  and  therefore  I  shall  not  go  over  again  minutely  the  grounds 
which  have  been  so  well  explained  by  his  Lordship.  There  is  no 
occasion  for  discussing  the  general  principles  of  the  law  as  to  the 
disqualifiGation  of  witnesses,  which  are  admitted  by  both  sides  in 
tlus  cause ;  the  only  ground  of  difficulty  is  as  to  their  application  to 
this  particular  case.  It  appears  to  me,  that  the  first  consequence 
of  Dr  Bttclianan's  success  in  establishing  his  own  propinquity,  and 
reducing  the  service  of  the  pujnsuer  as  heir-portioner  to  the  granter 
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27  Feb*  1833.  of  the  deed,  would  be  to  enable  the  defender  in  the  {present  action  to 
reduce  all  the  proceedings  which  may  have  taken  place  in  this  re- 
duction, on  the  ground  that  they  were  taken  when  no  proper  party 
was  in  the  field.  Dr  Buchanan  would  have  no  title  to  object  to 
this ;  and  the  consequence  would  be  just  to  restore  Rowat  to  die 
possession  of  the  estate,  and  to  leave  Dr  Buchanan  to  try  the  qaes- 
tion  of  deathbed  over  again,  as  if  the  present  proceeding  had  never 
taken  place.  On  the  other  hand,  if  ihe  verdict  should  now  be  in 
favour  of  the  defender,  it  could  be  no  bar  to  Dr  Buchanan  trying 
the  question  over  again,  as  soon  as  he  has  placed  himself  in  a  con- 
dition to  do  so,  by  reducing  the  services  of  the  pursuers,  and  vest* 
ing  himself  with  the  character  of  heir  of  the  deceased ;  because,  in 
the  present  case,  he  is  brought  forward,  and  compelled  to  give  his 
evidence  as  a  witness  in  a  cause  to  which  he  is  no  party,  and  by 
the  proceedings  in  which  he  consequentiy  cannot  be  bound. 
The  C<mrt  disallowed  the  exceptions. 


Judgment. 


Act.  Lord  Advocate,  Skene  and  MonieUIu  Alt.  Dean  of  Foe*  (Hope,)  Sot-GetB 

and  MacneUL        Jamee  Burnside  and  James  Wen^se,  Agents.        JR.  Clerk. 

u. 


SECOND  DIVISION. 


No.  LXXI. 


28  February  1833. 


JOHN  STEPHEN  and  Others 

against 
Mrs  AGNES  GRAHAM  and  Others. 


Promissory-note. — iStamp  Act  65  Geo.  HI.  c.  184. — 1.  An 
acknowledffmenty  in  the  form  of  a  letter ^  of  the  receipt  of  a  certain 
sum  from  the  person  to  whom  the  writing  is  addressed,  followed  by 
the  words  ^  for  which  I  shall  account,  is  neither  a  receipt  norproim- 
sorg-note,  under  the  Stamp  Act.  2-  But  a  similar  acknowledgmenii 
foUowed  by  the  obligation^  *  which  I  shall  repay  you  when  demanded^ 
is  to  be  deemed  a  promissory-note,  within  the  meaning  of  that  5to- 
tute. 

This  action,  concluding  for  payment  of  the  sums  in  the  follo^r- 
ing  documents,  was  brought  by  the  representatives  of  Pirie,  to  whom 
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the  documents  are  addressed,  against  the  representatives  of  Smith,  28  Feb.  1833. 

the  granter.  ^^"^V*^ 

Stephen  and 
Others  v. 

*  Sib,  Cairnbegy  12A  August  1816.      Graham  and 

*  I  hereby  acknowledge,  that  I  have  this  day  received  from  yon  ^^®"* 

<  twenty  pounds  sterling,  for  which  I  shall  account    I  am,'  &c« 

(Signed)        <  John  Smith. 
<  To  Mr  John  Piriey  Caimbeg/ 

*  Dbar  Sir,  Cairnbeg^  26A  August  1816. 

*  I  hereby  acknowledge,  that  I  have  received  from  you  forty 

<  pounds  sterling,  for  which  I  shall  account.     I  am,'  &c. 

(Signed)        *  John  Smith. 
'  To  Mr  John  Piriey  Cairvlbeg! 

*  Dear  Sir,  Newton^  \4ih  December  1825. 

^  I  have  this  day  received  from  you  twenty-five  pounds  sterling, 
^  wUch  I  shall  repay  you  when  demanded.     I  am,'  &c* 

(Signed)        <  John  Smith* 
^Mt  John  Piriej  Odrfbeg! 

<  Dear  Sir,  Newton^  26th  December  1825. 

<  I  have  this  day  received  from  you  the  sum  of  thirty-five  pounds 
*  sterling,  which  I  shall  repay  you  when  demanded.    I  am,'  &c. 

(Signed)        <  John  Smith.' 

In  defence  it  was  pleaded — That  as  none  of  these  documents  were 
stamped  in  terms  of  the  stamp  laws,  and  as  they  could  not  now  be 
stamped,  they  were  not. actionable. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
o{union :  <  In  respect  tliat  the  documents  (in  question)  do  not  ap- 
'  pear  to  fiEdl  under  the  description  of  promissory-notes,  with  refe- 
^  rence  to  the  stamp  laws,  allows  the  pursuers  to  procure  them  to  be 
'  properly  stamped.' 

Note. — <  Two  of  the  documents  in  question  acknowledge  that 

*  money  was  received,  which  the  granter  binds  himself  *  to  account 
^'  for;'  the  other  two  are  acknowledgments  of  the  receipts  of  cer- 
^  tain  sums,  which  the  granter  binds  himself  <  to  repay*  the  lender 

*  when  demanded.    The  Lord  Ordinary  does  not  think  that  such 

*  documents  can  be  considered  as  promissory-notes,  and  therefore 
'^nnstampable.     He  eonriders  the  proper  test  for  ascertaining  the 

*  character  of  a  document  in  that  particular  to  be  its  capability  of 
"^  negociation,  or  transference  by  indorsation,  a  quality  which  these 

*  acknowledgments  do  not  seem  to  possesst    It  is  true,  that  cases 
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aFeUW»  «  have  oocnrred  in  England,  in  which  writings^  bindbg  a  party  to 
^  be  accountable  or  responsible  for  sums  of  money,  were  held  to  be 

<  promissory-notes.     But  in  those  cases  there  occurred  the  very 

<  imp<Nrtant  additional  words  *  or  order ;'  and  it  rather  appears  from 

*  the  reports,  that,  in  consequence  of  these  words,  which  exduded 

*  the  notion  of  a  proper  accounting,  the  obligation  to  account,  or.to 

*  be  responsible,  was  construed  as  equivalent  to  an  obligation  to 

<  pay.     Here  there  is  an  obligation  to  account ;  but  there  is  sei- 

<  ther  the  addition  <  on  demand,'  or  <  to  order.' 
f  In  regard  to  the  other  two  documents,  the  granter  acknow- 

*  ledges  receipt  of  a  sum,  which  <  I  shall  repay  you  when  demand- 
<<  ed,'  a  form  of  expression,  which,  as  it  appeara  to  the  Lord  Qrdi- 

<  nary,  implies  a  mere  repayment  or  settlement  of  the  debt  with 

<  the  lender,  and  does  not  amount  to  that  absolute  promise  to  pay, 
^  which  is  required  to  raise,  without  the  express  addition  of  ^  or 
<^  order,'  the  implication  of  transmissibiiity  to  an  indorsee*' 


This  interlocutor  was  re^timed  against^  and  the  Oawrt  having  o^ 
dered  oases,  it  was 

Pleaded  for  the  defenders — I.  The  two  first  documents  in  ques- 
tion contain  all  that  is  requisite  to  constitute  a  bill  or  note,  viz.  an 
obligation  or  promise  to  pay  a  certain  sum,  which  is  the  plain  mean- 
tng  and  legal  construction  of  the  words,  <  for  which  I  ahall  account  ; 
Ba^ey  M  Billsj  5th  edit.  5.  It  makes  no  difierenee  that  the  wri^ 
ings  are  conceived  in  the  foriki  of  letters;  Shaw  v.  Alexander, 
25  Feb.  1830;  Mackintosh  v.  Stewart,  13  May  1830;  Thammon 
Bittt ;  nor  that  they  have  not  the  words  <  or  order.'  These  words  are 
not  necessary  for  rendering  a  bill  traasferaUe  by  indorsation  in  this 
country.  But  even  although  the  documents  were  not  so  tnulsfe^ 
able,  yet  as  they  plainly  import  a  promise  to  repay  the  money,  they, 
at  least,  fall  to  be  considered  as  promissory-notes,  according  to  the 
meaning  of  the  Stamp  Act.  In  the  schedules  appended  to  the  act 
duties  are  affixed  to  promiasory«*notes  for  the  payment  of  money> 

<  either  to  the  bearer  on  demand,  or  in  any  other  manner  than  to 

<  the  bearer  on  demand ;'  Btxyley  on  BUJs^  98.  It  is  not  a  reason 
for  considering  these  documents  not  to  be  promissory-notes,  that 
they  do  not  specify  a  term  of  payment,  the  law  supplying  that  omis- 
sion, by  holding  them  payaUe  on  demand ;  Thomon  on  BiOsf  85* 

There  is  sdU  less  room  for  any  question  in  regard  to  the  two  re- 
maining documents,  which  contain  an  express  obligation  or  promise 
to  repay  the  money  received,  and  that  *  when  demanded*'  The 
transmissibiiity  of  the  obligation  to  an  indorsee  is  not  excluded  by 
the  oUigation  being  undertidEen  immediately  and  directly  to  the 
party  to  whom  the  writing  is  addressed ;  Crichton  t*  Gibson^  Jsn- 
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1736,  IL  1440.    But  if  ihib  were  the  oomequenee  of  the  exptes-  SB  P«b.  183& 
sion  <  repay  you/  it  would  not  (as  has  been  shewn)  at  all  affect  the    ^^^V^^ 
pretbnt  question  as  to  the  meaning  of  the  Stamp  Act    In  like  man-  Q^^mV" 
oer,  iven  assuming  that  none  of  the  documents  in  dispute  could  Gnhttm  and 
be  held  to  warrant  summary  diligence^  still  the  stamp  duties  would  ^^^"' 
beexigible^ 

II.  Supposing,  howerer,  diat  the  stamp  duties  do  not  attadi  to 
the  docaraents  in  question^  as  promlssory-notes^  the  effect  would 
ooly  be  to  impress  cm  them  the  character  of  receipts,  which  also  can- 
not be  stamped  after  being  iasned.  The  description  in  the  sche- 
iiiiie  of  a  document  of  the  latter  chiss  is,  <  receipt  or  discharge  given 
'for  or  upon  the  payment  of  money,'  generally,  without  any  words 
indicadog  that  the  receipt  is  for  money  paid  in  discharge  of  a  debt 
Bat  each  of  the  documents  founded  on  contains  an  express  receipt 
6r  the  money,  which  the  grantor  therein  obliges  himself  to  account 
for  ot  repay. 

BuMi  fiMT  the  pUTSueif— 1«  An  Aet  of  Fariiametit  imposing  Ponuers* 
stamp  duties  is  to  be  strietly  construed,  so  that  no  instrument  can  ^^^ 
be  made  liable  to  diem,  unleai  manifestly  within  the  intention  of 
the  Legislature ;  CkiUj^B  Stamp  Lam^  ed.  1629,  p.  7  and  211. 
It  %  howerer,  impossible,  consistently  iHith  this  rule  of  interpreta- 
tioo,  to  hold  eren  the  first  elate  of  the  documents  founded  on  to  be 
proiDinory'i>&ot«i  in  tertns  of  the  statute  in  question.    The  pro- 
nimry-'ttotes  upon  whidi  duty  is  exigible  are  described,  in  the  scbe- 
Aile  of  the  act|  as  obligations  for  payment  of  a  sum  of  money  to 
the  bearer,  either  on  demand,  or  nt  a  certain  definite  term  after 
(hte  or  after  s^ht     But,  in  the  firBt  place^  these  writings  do  not 
bind  the  grantor  absolutely  for  pajrment  of  a  bum  of  money,  but 
nisply  to  account  fior  the  sums  received,^-^n  obligation  which 
might  be  fulfilled  otherwise  than  by  repayment  of  the  money ;  in 
the  second  plaoe^  no  term  of  payment  is  specified ;  and,  lasdy,  it 
is  not  an  obligation  to  the  bearer,  or  one  which  could  be  the  foun- 
dation of  summary  diligence^    The  remaining  documents,  though 
not  varying  from  the  established  form  of  promissory-notes  in  all 
these  particutars^  are^  however,  not  conceived  In  such  terms  as  to 
give  them  the  chairacter  of  negociable  instruments,  without  which 
it  h  impossible  to  hold  theal  as  promtssory-notes,  even  in  the  sense 
rfthe  Stamp  Act. 

II.  Still  less  can  any  of  these  documents  be  deemed  a  receipt  us* 
quiring  a  stamp.  For  in  place  of  being  adischai^e  of  an  obligatioii 
to  the  grantee,  or  the  acquittance  of  a  debt,  they  constitute  an 
ri)ligation  on  the  gtanter,  which  he  binds  himself  to  implement  tb 
the  grantee ;  1  Ersh  426. 
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88  Feb.  1833.      The  Couri  haviog  consulted  the  other  Judges,  their  Lordships 
gave  the  foUowing  written  opinions : 

Opinion  of  Lord  Balgray. — ^  The  question  in  this  case  relates 
exclusirely  to  the  constructioa  of  the  Stamp  Act  1815.  It  is  ne- 
cessary to  keep  this  in  view.. 

<  Four  documents  granted  by  the  late  John  Smith  to  the  late  John 
Purie,  in  Caimbeg,  have  been  made  the  subject*matter  of  a  pro- 
cess ;  and  in  defence  against  the  claim  founded  on  these  documents, 
it  is  maintained  that,  as  they  must  be  considered  either  as  receipts 
or  as  promissory-notes,  and  as  they  are  not  stamped,  and  cannot  by 
law  be  now  stamped,  no  process  at  law  can  be  maintained  there- 
upon. 

'  Two  of  the  first  documents  in  question  are  dated  in  August 
1816;  the  other  two  are  dated  in  December  1825*  The  two 
first  are  conceived  in  terms  different  from  the  two  last,  and  from 
being  different  in  form,  they  are  also  different  in  their  legal  effects. 

<  It  may  be  premised,  to  simplify  the  arg^ument  on  the  question, 
\it^  That  it  is  impossible  to  hold  any  <rf  the  four  docaments  as  re- 
ceipts, acquittances,  or  discharges  for  money  requiring  a  stamp  un- 
der the  Stamp  Act ;  2c^  It  seems  to  be  no  less  dear,  that  the  two 
first  documents  in  1816  cannot  be  held  as  promissory-notes  fiiDing 
under  the  provision  of  the  Stamp  Act,  being  nothing  but  voucfaen 
of  deposit  money ;  and,  of  course,  dcSy,  The  only  doubt  or  ques- 
tion which  can  arise  relates  to  the  .two  last  documents,  dated  in 
December  1825.  And,  in  consequence,  the  only  l^[al  question  is^ 
whether  such  documents,  so  conceived,  constitute,  in  the  eye  of 
law,  that  writ  which  can  be  denominated  a  promissory-note,  and 
so  subject  to  a  stamp  before  it  can  create  a  legal  oUigation  ? 

<  In  considering  a  question  of  this  kind,  it  ought  always  to  be  kept 
in  view,  that  all  stamp  acts  are  to  be  strictly  interpreted,  and  it  is 
only  such  deeds  as  are  clearly  and  explicitly  defined  which  fidl  un- 
der their  operation.  All  other  deeds,  though  similar  in  their  na- 
ture, are  presumed  to  be  lU>erated  frcnn  that  burden,  particularly 
when  the  sanction  of  absolute  nullity  is  imposed* 

<  It  is  fieirther  to  be  kept  in  view,  though  the  question  be  not  ask- 
ed in  the  present  case,  that  although  the  document  may  not  be 
of  that  kind  to  be  considered  as  a  promissory-note  in  mercantile 
usage,  and  subject  to  the  stamp  laws,  yet  it  may,  notwithstand- 
ing, create  in  law  such  a  written  obligation  as  to  constitute  a  deed 
of  that  nature  which  can  lawfully  become  the  subject  of  redinte- 
gration by  the  very  stamp  laws  themselves. 

<  The  proper  and  simple  question  is,  whether  the  two  documents 
^  in  1825  are  to  be  considered  as  promissory-notes^  entitled  to  the 
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*  privileges  of  the  lav,  uid  of  that  description  of  deed  intended  to  28  Feb.  issa 

*  have  applied  to  them  a  certain  stamp  in  order  to  give  them  vali-    ^"^V^^ 

,  ij.    p  .  Stephen  and 

^  ,       ,  ^  ,      Others  r. 

<  In  considering  this  piatter,  the  nature  and  history  of  promis-  Graham  and 

*  soiy-notes  must  be  noticed  and  duly  considered.  ^^ 

<  By  the  original  common  law  of  Scotland,  promissory-notes  in  Opinions  of 
^  re  mercatoria  were  ineffectnal,  unless  they  were  in  the  fornr  of  ^^g^ 

'  regular  deeds.    The  first  relaxation  from  that  rule  was,  to  hold 
( them  valid,  and  as  sufficient  to  authorise  an  action, — though  with- 

*  out  witnesses,  and  though  hot  holograph ;  but  £Eurther  the  com- 
^  mon  law  never  went ;  Ersk.  3.  2. 124. 

*  By  1681,  c.  20,  it  was  ordained,  that  foreign  bills  of  exchange 
*£rom  or  to  this  realm,  on  the  observance  of  certain  requisites, 
'  shoald  be  entitled  to  have  the  privilege  of  suing  out  upon  them 
^rammary  diligence,  in  the  manner  as  therein  described. 

^  By  1696,  c.  36,  it  was  <  declared,  that  the  same  execution  shall 
"  be  competent,  and  proceed  upon  inland  bills  or  precepts,  as  is 
^  provided  upon  foreign  bills  of  exchange,  by  1681,  c«  20.' 

<  By  12  Geo.  Ill,  c.  72,  and  23  Geo.  Ill,  c.  18,  §  55,  « It  is 
<<  declared,  that  from  and  after  15  May  1772,  the  same  diligence 
**  and  execution  shall  be  competent,  and  shall  proceed  upon  pro-' 
^  misBory-notes,  whether  holograph  or  not,  as  is  provided  to  pasfiC 
^^  upon  bills  of  exchange  and  inland  bills  by  the  law  of  Scotland.* 

*  By  the  stamp  acts,  foreign  bills  and  inland  bills,  with  prcmiis- 
^  sory-notes,  are  made  subject  to  certain  duties  impressed  upon 
^  them,  according  to  their  sums  and  terms  of  payment. 

*  The  form  of  foreign  and  inland  bills  have  been  settled  and  ad- 

*  justed  by  usage  and  practice,  and  it  is  only  that  species  and  form 
'  of  instrument  so  known,  that  is  the  subject  of  these  stamp  regula- 

*  tions  qua  such. 

'  In  tiie  same  manner,  it  is  only  that  known  and  usual  form  of  a 
^  money  promiasory-note,  authorised  by  law  to  pass  from  hand  to 
<  hand  as  a  bag  of  money,  which,  in  the  contemplation  of  the  law, 

*  required  to  be  stamped.    Accordingly,  it  is  admitted,  that  al- 

*  tfaoagh  there  may  be  doscnments  savouring  of  the  form  of  pro- 

*  miamry-notes,  yet  that  was  an  exemption  from  <  the  duties  on 
^  promissory-notes.' 

^  That  such  exemptions  are  declared,  is,  in  feet,  ah  admission 
'  that  it  is  only  promissory-notes,  created  for  mercantile  use  and  pur- 

*  poses,  and  framed  in  the  usual  mercantile  form,  and  entided  to 

*  extraordinary  privileges,  that  were  ever  meant,  like  foreign  and 
^  inland  bills,  to  be  subject  to  the  stamp  laws. 

«  The  form  of  tiie  document  in  question  is  this : 


288 


DECISIONS  OF  THB 


No.  71. 


98  Feb.  18a& 


Stephen  and 
Others  v. 
Grrahftm  and 

Others. 


Opinions  of 

Consulted 

Judges. 


««  NeiaUm^  261ft  December  1895. 

*<  Dbae  Sib,«<-I  have  this  day  received  from  you  the  sum  of 
<^  L.25  sterling,  which  I  shall  repay  you  when  demanded.  I  an, 
<<  dear  Siri  yours  truly/  (Signed)        «  John  Smith.* 

"  Mr  John  PirU^  Caimbeff* 


^  NoW|  supposing  this  document,  frmned  as  above,  had  been  en- 
grossed on  a  legal  slai|ip>  effeiring  to  a  promissory-note  of  tiiat  yaf 
lue,  could  sumnmry  diligence,  or  letters  of  Inhibition,  or  summons 
of  adjudication  be  raised  thereupon,  ooostmctively,  or  widiout  a 
regular  previous  decree  of  the  Court?  This  is  tiie  test  sad  crite- 
rion upon  which  it  is  humUy  apprehended  it  ought  to  be  decided, 
whether  the  docmnent  be  a  proaussorytnote  in  the  view  of  the 
stamp  laws* 

<  Upon  a  just  construction  of  the  document,  it  is  thought  that  it 
never  could  be  made  the  ground  of  summary  diligence ;  and  tbt 
for  the  following  reasons ; 

<  1.  Although  certainly  there  be  no4  one  invaxiable  form  l^y 
necessary  to  a  pTom]ssory->note,  in  order  that  homing,  inhiUtioD 
or  abjudication  may  be  competent,  yet  the  document,  to  be  holden 
as  a  promissory-note^  must  be  in  some  form  of  a  pronussory-'note, 
whereas  the  above  document  is  in  the  form  d  a  letter,  and  not 
of  a  promissory-not^. 

*  The  presumption,  therefore,  ought  to  be,  that  if  the  docoment 
had  been  meant,  by  the  grantor  and  by  the  receiver,  to  be  a  pro- 
missory-note, the  document  would  truly  have  been  in  that  fam. 

<  8.  Of  a  document  to  be  hdden  in  law  a  promissory^note,  the 
operative  words  must  be  expressly  and  unequivocally  prominory 
or  obligatory ;  whereas,  in  the  document,  the  words,  ^  I  shall  re- 

<  pay,'  are  not  expressly  nor  unequivocally  promissory  nor  obli- 
gatory. These  words  may  be  construed  as  a  mere  dedaiatioD  of 
intention  or  acknowledgment  of  liabilities  to  repay*  Bot  even 
supposing  that,  from  tiiese  words,  tiie  obligation  to  repay  can  be 
inferred  with  logical  or  legal  certainty,  and  that  these  wordi  do 
not  admit  of  any  other  construction,  all  this  is  not  enough,  in  the 
question  of  summary  diUgencCf  which  (in  general)  cannot  depesd 
on  any  argumentative  process,  but  can  only  proceed  on  a  direct, 
liquid,  and  unambiguotis  obUgatton,  audi  as  is  known  in  biw  and  in 
legal  practice  to  warrant  summary  diligence. 

*  3.  In  a  document  to  bo  holden  in  law  a  promiflscwy^note,  the 
promisee  or  payee  must,  aa  sueb^  be  expressly  named  in  the  body 
of  the  promissory-note^  directiy  and  unambigaously. 

<  For  instance,  <  I  piomiae  to  pay  to  John  Pirie ;'  now,  in  die 

<  above  document,  the  payee  is  merely  signified  by  the  second  perso- 
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<  md  pconGan  ^  you/  to  whioh  relatire  pronoun  there  is  not  any  88  Jun.  I8a& 

*  antecedent,  unless  the  word  *  sir,'  nor  any  relative  consequent,    ^»«^v^^ 

*  unless  the  other  relative  pronoun  *  yours.'    There  may  be  a  cri-  o^SewtjT" 

<  deal  or  logical  probability  that  these  words,  *  sir,'  and  ^  you,'  GnOwm  and 
< and* yours,'  may  be  intended  to  signify  John  Pirie,  named  in  ^^''^^^ 

<  the  address  subjoined  to  the  body  of  the  document ;  but  this  (for  Opinion*  oC 

*  the  reason  alr^y  mentioned)  is  not  enough  In  the  question  of  ju^!!^!/ 

<  gmnmary  diligence ;  and  although,  in  the  case  of  a  bill  bearing 

<  the  words  <  pay  to  me,'  and  signed  by  a  drawer,  the  word  *  me'  is 

<  holden  to  mean  that  drawer,  as  if  he  had  subjoined  his  name  di^ 
'  rectly  to  the  word  <  me/  Yet  this  is  a  matter  of  inuaemorial 
*and  constant  usage. 

*  It  does  not  follow  that  the  word  *  you'  in  a  promissory^note, 

*  without  any  name  directly  subjoined  to  that  word  *  you,'  must,  in 

<  ndsuig  summary  diligence,  be  holden  to  mean  a  person  not  pre-* 

<  Tiously  named  in  the  promissory-note,  although  named  in  an  ad« 

*  dress  subjoined  to  the  promissory-note. 

<  What  person  is  meant  by  the  word  *  you'  may  be  for  a  judge 

*  or  jury  to  find,  but  not  for  the  officers  of  the  signet  to  aasumei 

*  Bendes,  it  is  one  thing  for  the  drawer  of  a  bill  to  constitute  him* 
^  self  the  creditor,  by  using  the  personal  pronoun  <  me'  in  the  bill 

*  drawn  by  him,  the  creditor ;  but  it  is  another,  and  a  very  different 

*  thing  for  the  grantor  of  a  promissory-note  to  constitute  *  another 
"  person'  the  creditor,  by  using  the  adversative  pronoun  <  you'  in 

<  the  promissory-note  granted  by  him,  the  debtor. 

<  For  these  reasons,  it  is  apprehended  that  the  document  in  ques* 
'  tion  never  could  be  made  the  ground  of  summary  diligence ;  and  if 

*  any  doubt  should  be  entertained,  this  can  be  ascertained  by  the 
'  proper  officers  of  the  law,  to  whom  lq;ally  this  matter  is  intrusted^ 

^  Now,  supposing  it  to  be  proved  and  established  that  the  docu- 

*  ment,  though  stamped,  never  oould  be  the  ground  of  summary  di-^ 

*  l%ence,  then  it  seems  to  follow,  that  it  is  not  a  promissory-note 

<  or  obligation,  within  the  purview  of  the  Stamp  laws,  and  is  not 

*  auMnable  to  that  qiecies  of  duty. 

<  What  is  du9  reel,  true  and  proper  nature  of  the  documents  is  not 

<  asked,  and  therefore  unnecessary,  and  perhaps  irregulart  to  say  any 
^  thing  on  the  subject 

*  In  conclusion,  it  is  proper  to  notice  two  decisions  of  the  Court, 
«  referred  to  and  aUeged  by  the  parties  as  being  somewhat  adverse 

<  to  ^Nrhat  is  now  stated. 

«  Alexander  v.  Alexander,  SSdi  Feb.  1880,  SAoip,  viii.  $02 ;  and 

<  M'Intosh  V.  Stewwt,  IMx  May  1830,  Shaw,  viiL  789. 

^  N4>w,  as  to  these  eases,  it  may  be  observed,  l$t^  That  the  ques* 

<  tion  was  not  laid  before  the  Court  in  diaf  complete  manner  in 
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28  Feb.  1833.  <  which  it  has  now  been  done ;  2<%,  The  correct  distinction  between 

*  the  proper  promissory-note,  and  an  agreement  or  acknowledgment, 

<  does  not  appear  to  have  been  sufficiently  adrerted  to.  •  A  doco- 

<  ment  may  be  substantially,  as  it  were,  or  rather  it  may  be  so  fram- 
^  ed  or  expressed  as,  in  coipmon  vulgar  language,  it  may  naturally 
^  be  called  a  promissory-note ;  yet  that  loose  appellation  will  not 
'  make  it  so,  fistr  less,  on  that  ground,  bring  it  under  the  operation 
^  of  the  stamp  laws ;  Sdly,  It  should  always  be  kept  in  view,  as  al- 

*  ready  noticed,  that  the  whole  stamp  laws  are  to  be  strictiy  inter- 
'  preted.  It  is  the  duty  of  the  officers  of  the  public  in  these  mat- 
'  ters  specifically  to  designate  what  documents  are  to  be  stamped. 
'  If  the  lieges  adopt  other  forms  of  documents,  that  is  no  proper 
^  evasion  of  the  law*  They  are  exercising  their  general  right  of 
'  exemption*     This  is  perfectly  understood  by  the  officers  of  stamps. 

*  The  question,  therefore,  oonstantiy  recurs,  what  are  the  promis- 
^  sory-notes  which  were  in  the  eye  of  the  Legislature  imposing 

<  certain  duties  thereupon  ?  and  it  is  apprehended  to  be  those  wUck 
^  are  entitled  to  certain  privileges,  and  upon  which  summary  dili- 
^'gence  can  be  issued  if  properly  stamped.  Now,  it  is  perfectly 
^  clear,  that,  upon  neither  .of  the  documents  referred  to  in  the  cases 

*  above  noticed  could  summary  diligence  e^er  have  been  attempted 

<  by  any  officer  of  the  lawj  even  supposing  they  had  been  extended 
^  on  the  proper  «tamp.' 

Lord  Craigie. — *  I  concur  in  preceding  opinion/ 

Lord  Medwyiu — <  The  question  at  issue  is,  how  far  the  four  do- 

<  cuments  which  are  produced  in  process,  unstamped,  are  legal 

*  vouchers  of  debt. 
.  *  They  are  objected  to  as  not  affi)rdiDg  legal  evidence  of  a  debt, 

*  because  they  are  not  stamped  in  terms  of  law* 
*  I  lay  entirely  out  of  view  the  ground  of  objection^  that  tiiey  are 

<  receipts  for  money  requiring  to  be  stamped  in  terms  of  the  stamp 
^  laws,  because  they  are  not  receipts  '  given  for  or  upon  the  pay- 
<<  ment  of  money,'  that  is,  in  discharge  of  something  formerly  due. 

<  In  order  to  dispose  of  the  objection  which  holds  them  to  be 
^  promissory-notes,  it  is  proper  first  to  consider  what  are  the  cbarac- 

<  teristics  of  such  a  document. 

<  No  precise  form  of  words  is  necessary  to  the  constitution  of  a 
^  promissory-note.  All  that  is  required  is,  that  there  be  words  by 
^  which  the  granter  promises  to  pay  a  specific  sum  of  money  to  the 

*  payee,  on  demand,  or  at  a  definite  period. 
^  I  am  not  inclined  to  view  its  capability  of  negotiation  or  trans- 

<  ference  by  indorsation  as  the  test  for  ascertaining  whether  a  par- 
^  ticnlar  document  bears  the  character  of  a  promissory-note;  jfor 
«  I  do  not  consider  this  circumstance  as  one  of  the  original  quali-^ 


No.  71.  COURT  OF  SESSION.  291 

<  ties  or  essentialia  of  the  contract  created  in  favour  of  the  payee  S8  Feb.  183a 

*  by  a  promis8ory*note.      The  original  form  of  such  an  obligation     '^^^y^-^ 

*  is  a  promise  to  pay  to  the  payee  alone,  and  it  was  only  in  the  pro-  ^^^  *°*^ 

*  gre»  of  business,  and  from  convenience,  that,  on  the  principle  of  Graham  and 

*  mandate,  payment  was  made  to  another  by  order  of  the  payee.  ^^^'^*' 
^  Accordingly,  I  understand  that  in  England  a  promissory-note  is  Opinions  of 

*  not  indorsable,  unless  it  be  granted  to  the  payee  or  order  ;  but  Consulted 
^  surely  jt  is  still  a  promissory-note  although  it  be  not  payable  to 
'  order,  and  the  payee  is  entitled  to  recover  payment  from  the  grant* 
'  er,  who  is  the  obligant  directly  to  him.  But  were  this  the  proper 
^  test  of  these  documents  being  promissory-notes,  I  am  not  prepa- 
'  red  to  say,  that  I  think  they  would  not  pass  by  indorsation,  that 
^  is,  by  a  mandate  to  pay  to  another  person  written  on  the  back  by 
^  the  payee  ;   for  we  do  not  in  this  country  hold  the  addition  of 

*  the  words,  ^  or  order,'  necessary  to  confer  upon  a  promissory- 
'  note  the  quality  of  indorsability ;  Crichton  t;.  Gibson,  Jan.  1726 ; 
^see  cases  in  Thomson  on  Bills,  p«  9.  Precepts  for  delivery  of 
^  grain,  and  debentures,  may,  upon  the  same  principle,  be  indorsed) 
^  although  the  indorsee  has  not  the  privilege  of  an  indorsee  on  a 
^  bill,  but  is  viewed  merely  as  an  assignee.     So  may  an  order  on  a 

*  banker.  Also  an  order  may  be  given  on  a  shop  account  to  pay  it 
^  to  a  third  party.     And  if  it  were  necessary  to  decide  that  point, 

*  I  do  not  see  that  an  indorsee  to  the  documents  in  question  might 

*  not  receive  payment  of  them,  if  they  were  not  otherwise  objeo*- 

*  donable  as  documents  of  debt. 

'  Neither  can  I  reckon  it  as  the  proper  test  of  a  document  being 
'  a  promisBory-note,  that  summary  diligence  could  not  proceed  up- 
^  on  it.  This  is  a  very  peculiar  privilege  conferred  by  the  law  of 
^  this  country  upon  bills  and  promissory-notes— ^so  peculiar,  that  if 

*  I  am  rightly  informed,  it  is  unknown  to  the  law  and  practice  of 
'  any  other  country,  even  the  most  commercial ;  and  as  it  was  only 
^  conferred  upon  promissory-notes  by  statute,  so  late  as  the  year 
^  1772,  I  cannot  hold  it  as  a  good  test  of  a  promissory-note.  A 
^  promissory-note  subscribed  by  initials,  or  even  by  a  mark,  and 
'  with  or  without  witnesses,  if  that  was  the  form  used  by  the  granter, 
'  will  be  a  good  document  of  debt  as  a  promissory-note,  and  a 

*  proper  ground  of  action,  although  it  will  not  warrant  summary 
'  diligence.     I  think  it  probable  that  summary  diligence  could  not 

*  proceed  on  such  documents  as  those  in  question.  This  was  a  pri-^ 
^  vilege  introduced  solely  in  &vour  of  commerce,  and,  I  presume, 
^  would  be  confined  to  documents  in  the  usual  mercantile  form. 

*  I  can  therefore  reckon  nothing  the  test  of  a  promissory-note,  but 

*  that  it  shall  contain  a  promise  to  pay  a  certain  sum  of  money  to 
^  the  payee  on  demand,  or  on  a  specific  day ;  and,  on  looking  at  the 
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88  Feb»  1833.  <  terms  of  the  stamp  act,  I  conceire  that  this  view  has  beea  adopt- 

<  ed  in  framing  the  clauses  applicable  to  this  doeument 
*  Now,  with  regard  to  the  documents  founded  on,  it  q>peu8 

*  plainly  that  they  are  conceived  in  very  different  terms.    The  two 

*  in  1816  acknowledge  having  received  from  the  person  to  whom 
^  they  are  addressed  certain  sums  of  money,  *  for  which  I  shall  ao- 
^  count'    There  is  here  no  promise  to  pay  any  specified  aofli; 

<  they  are  mere  acknowledgments  of  money  received,  for  the  q>- 

<  plication  of  which  he  was  to  account,  and  in  terms  of  this  obliga- 

*  tion  there  might  be  no  sum  due.     I  am  inclined,  then,  te  hdd, 

<  that  as  they  are  not  simple  receipts  for  money  in  discbarge  of 

<  something  due,  and  thus  are  not  receipts  in  terms  of  the  stamp 
^  acts,  so  neither  are  they  promissory-notes ;  but  I  consider  them 

<  as  of  the  nature  of  special  agreements,  which  are  among  the  ex- 

<  emptions  from  the  stamp  duties  on  promissory-notesi  and  I  oon- 

*  oeive  that  these  documents  are  stampable  aa  such. 
<  With  regard  to  the  documents,  dated  I4th  and  26th  Deeendiet 

<  1825,  which  contain  a  receipt  for  a  specific  sum,  with  a  promise 

*  to  pay  it  on  demand,  in  diese  words,  *  which  I  shall  repay  yoa 
*^  when  demanded,'  I  think,  on  the  other  hand,  these  must  be 
'  viewed  as  promissory-notes.     They  contain  all  the  essentials  of 

<  that  document,  even  although  they  should  be  held  not  traosmifl- 
^  sible  by  indorsation,  nor  actionable  by  way  of  summary  diUgenee. 

<  There  id  the  promise  to  pay  the  payee  a  specific  sum  on  demand; 

<  and  I  do  not  think  it  deprives  the  document  of  this  character,  that 

*  the  promise  is  expressed  in  these  terms,  <  which  I  shall  repay ;' 
^  and  that  instead  of  the  payee's  name  following,  the  pronoun  '  you' 
'  is  added,  as  the  obligation  is  addressed  to  the  payee  by  name. 
'  In  this  opinion  I  am  borne  out  by  two  recent  cases :  in  Shaw 

*  against  Alexander,  26th  February  1830,  the  document  was, 
<<  De^r  Father,  I  acknowledge  to  have  this  day  received  firom  yoa 
*^  L.80,  which  I  shall  pay  when  required.  I  am,  &c. ;'  and  in  Mae- 

<  intosh  against  Stewart,  Idth  May  1830,  the  terms  were,  *  As 
<(  there  is  no  stamp  at  hand,  I  acknowledge  to  be  due  you  the  sum 
**  of  L.19,  which  sum  I  promise  to  pay  any  time  required ;  and  a 
<^  sufficient  stamp  bill  given  if  called  for — all  of  which  you  may  re- 
*^  ly  on.'     In  both  cases  the  documents  were  held  to  be  snbstan* 

<  tially  promissory-notes,  and  void  as  not  being  stamped.    The  bir 

*  ter  of  these  cases  may  be  thought  perhaps  stronger  than  the  pre- 

*  sent,  because  the  party  uses  the  words,  <  I  promise  to  pay ;'  bat 
<<  I  shall  pay,'  seems  quite  equivalent  to  this;  and  this,  acoordingiy) 

*  is  the  expression  in  the  other  case ;  and  it  was  held,  and  I  think 

<  rightly,  to  have  the  same  effect.     Unquestionably  the  stamp  laws 

*  are  to  b^  strictly  interpreted,  more  especially  where  the  penalty 
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<  of  neg^ectiBg  them,  as  in  this  case,  is  absolute  nullity ;  yet  I  ^  Feb.  1833. 

<  dnidL  it  must  be  reckoned  too  palpable  an  erasion  of  them  to  va-    ^""^V^^ 

<  ry  90  slightly  the  usual  terms  of  a  promissory-note,  and  claim  ex-  otbeno. 

*  emptton  by  merely  adopting  the  form  of  the  documents  in  De-  Gnbam  and 

*  cember  1825,  to  which,  as  vouchers  of  debt,  the  same  effect  must       ^^ 


<  be  ffiTen,  as  if  the  usual  form  of  a  promissonr-note  had  1>een  em-  OpiaioM  or 

.     .   ®    1 ,  ^  ^  Consulted 

*  ployed.'  Judges. 

L&rd  Mackenzie. — *  I  concur  in  this  opinion/ 

lA>rd  Ptesident. — *  I  concur  in  Lord  Medwyn's  opinion.    If  it 

*  were  the  proper  test  of  any  document  being  a  promissory-note, 

*  thai  summary  diligence  could  follow  on  it,  then  a  document  might 

<  be  a  promissory-note  in  England,  and  not  in  Scotland — for  which 

*  the  stamp  act  does  not  give  any  warrant/ 

Lard  Mancretffi — <  I  concur  in  all  the  substance  of  this  opiaion. 

<  I  am  not  satisfied  that  summary  diligence  could  not  proceed  on 

<  documents  expressed  as  the  two  last  of  those  in  question  are,  if 

*  they  were  written  on  proper  stamps.     But  even  though  it  were 
'  to  be  held,  that  from  some  defect  of  form  or  words,  they  could  not 

*  be  taken  as  the  warrants  of  summary  diligence,  I  should  still  think 

<  that,  both  in  substance  and  in  form,  they  are  promissory-notes  in 

*  the  sense  of  the  stamp  act/ 

Lard  Corehouse, — <  I  concur  in  this  opinion,  and  also  Lord  Mon- 

<  creiiTs  addition  to  it' 

Lard  GiUies, — <  I  concur  in.  opinion  with  Lord  Corehouse/ 
Lard  Fullertan» — *  In  forming  the  opinion  expressed  in  my  note, 
I  was  chiefly  moved  by  the  consideration  of  the  terms  of  the  act 
23.  Geo.  Ill,  c.  18,  sect.  25,  declaring  that  promissory-notes 
should  pass  by  indorsation,  and  that  indorsees  of  promissory-notes 
should  have  the  same  privileges  as  indorsees  of  bills,  in  all  points ; 
from  which  I  drew  the  inference,  that,  consequently,  in  construing 
documents  certainly  not  in  the  usual  form  of  promissory-notes, 
their  capability  of  receiving  effect,  in  terms  of  the  statute,  might 
form  a  proper  test  for  determining  their  character.  But,  upon  a 
more  attentive  consideration  of  the  terms  of  the  stamp  acts,  and 
the  practice  both  of  Scotiand  and  England,  I  feel  myself  obliged 
to  retract  that  opinion,  and  to  hold  it  sufficient  to  bring  a  writing 
widiin  the  operation  of  the  stamp  laws  applicable  to  promissory- 
notes,  that  it  be  a  note  containing  an  absolute  promise  or  obli- 
gation to  pay  a  certain  sum  of  money  to  a  payee,  whether  <  to 
the  bearer  on  demand,'  or  in  any  *  other  manner  than  to  the  bearer 
on  demand.'  Having  come  to  this  conclusion,  I  think  it  im- 
necessary  to  inquire  whether  or  not  the  writings  under  conside- 
ration could  be  made  the  ground  of  summary  diligence,  or  could, 
by  indorsation,  confer  on  the  indorsees  the  privilege  usually  at- 

t2 
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28  Feb.  163&  <  tached  to  that  character.  But  I  am  inclined  to  adopt  the  distino 
*  tion  taken  between  the  two  descriptions  of  writings  in  the  opi* 
Otb^rs'i;.^"  *  ^^^^^  ^^  Lords  Mcdwyn,  Mackenzie,  Corehouse  and  MonereiSf', 
Graham  and     t  and,  Consequently,  concur  in  the  general  result  of  those  opinions.' 


Judgment* 


The  Courts  in  conformity  with  these  opinions,  altered  the  inter" 
locutor  of  the  Lord  Ordinary,  and  repelled  the  defence  with  regaid 
to  the  first  two  docmnentB,  in  respect  they  were  not  deemed  either 
receipts  or  promissory-notes,  within  the  meaning  of  the  Stamp  Act; 
but  sustained  the  defence  in  reference  to  the  other  two  documents, 
as  being  considered  promissory-notes  in  the  sense  of  that  statute. 


Lord  FuUertont  Ordinary.         For  the  Pursuers,  Jameson,  Psper, 
W.  S.  Agent.  For  the  .Defenders,  Rutherfwrd,  Monro, 

Christian,  W.  S.  Agents.         R,  Clerk. 


George  Htggk, 
Denmstonnad 

s. 


SECOND  DIVISION. 


No.  LXXIL 


1  Mardi  1833. 


ALEXANDER  TURNBULL 

against 
ROBERT  ALLAN  &  SON. 


Society. — Sale. — An  intimated  assignation  of  shares  of  a  joint  stock 
company^  ex  fade  absolute,  though  taken  in  security  only,  and  qua- 
lijied  by  a  back'bond,  containing  a  power  of  redemption  within  a 
limited  time,  but  which  was  not  made  known  to  the  company  till  a 
considercAle  time  after  the  date  of  the  intimation,  the  bankruptcy  of 
the  cedent,  and  repeated  calls  on  the,  a^ssignees  for  payment  of  install 
tnents,— found  to  fix  on  the  assignees  the  responsibility  of  partners, 
notwitlistanding  the  tranter  was  not  made  in  the  form  given  in  the 
contract  of  copartnery,  and  the  assignees  were  not  entered  by  the  oom- 
pany  in  the  register  of  proprietors  in  room  of  the  cedent  till  afUr  Us 
bankruptcy,  although  the  contract  declared  that  the  persons  appear' 
ing  in  that  register  should  be  deemed  the  proprietors  of  the  shares  S0 
standing  in  their  respective  names,  in  all  questions  with  the  compassy^ 

The  contract  of  copartnery  of  the  Edinburgh  and  Leith  Glass 
Company  contains  the  following  articles : 
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*  dtkf  That  the  partners  shall  be  at  liberty  to  sell  and  dispose  of  the  1  Afar.  1833. 
^  whole  or  any  number  of  the  shares  held  by  them,  and  that  either  ^*«^v^^ 
{^tiiitoosly  or  for  any  onerous  consideration,  inter  vivos  or  mortis  Juan*Md  Son 
causa:  But  declaring  always,  that  in  case  of  sale  or  conveyance 
inter  vivos,  for  an  onerous  consideration,  an  offer  of  the  share  or 
shares  shall  be  first  made  in  writing  to  the  ordinary  directors,  for 
behoof  of  the  company ;  which  offer  the  ordinary  directors  shall 
have  full  power  to  accept  in  manner  after  mentioned,  and  three  law- 
fbi  days  shall  be  allowed  them  to  consider  of  the  same ;  and  if  such 
offer  shall  be  declined  or  not  accepted  of  by  the  ordinary  directors 
within  the  said  period  of  three  days,  then,  and  after  the  lapse  there- 
of, the  partner  making  the  offer  shall  be  entitled  to  make  a  sale 
or  sales  of  such  shares  to  any  person  or  persons  he  thinks  proper, 
at  or  above  the  price  demanded  for  the  same  from  the  company; 
but  he  shall  not  be  entitled  to  make  such  sale  to  any  person  at  a 
lower  price,  until  a  new  written  offer  at  such  lower  price  shall  first 
have  been  made  to  the  (ordinary  directors,  and  declined  or  not  ac- 
cepted of  by  them,  in  the  same  manner  as  was  necessary  with  re- 
gard to  the  first  offer/ 

'  I2thf  That  where  the  share  or  shares  of  any  partner  are  trans- 
ferred, conveyed,  or  sold,  in  terms  of  the  above  articles,  and  that 
either  by  the  partners  or  ordinary  directors,  the  assignation  thereof 
shall  be  in  the  following  terms : 

*  I,  A  B,  in  consideration  of  paid  to  me  by  C  I>, 
do  hereby  sell,  assign,  convey,  transfer,  and  make  over  to  and  in 
fiivour  of  the  sdd  C  D,  the  sum  of  capital  stock  of 
and  in  the  Edinburgh  and  Leith  Glass  Company,  being  one  share 
(or  so  many  shares  as  the  case  may  be,  numbers  )  in  the  said 
undertaking,  to  hold  to  the  said  C  D,  his  executors,  administra- 
tors, and  assignees,  subject  to  the  rules,  orders,  and  restrictions, 
that  I  held  the  same  immediately  before  the  execution  hereof; 
and  I,  the  said  C  D,  do  hereby  agree  to  take  and  accept  the  said 
capital  stock,  subject  to  the  same  rules,  orders,  restrictions,  and 
conditions.  In  witness  whereof  we  have  subscribed  these  presents, 
written  by                                   at                    the  day  of 

before  these  witnesses/ 

*  And  on  every  such  sale,  the  said  deed  of  conveyance  being  exe- 
cuted by  the  seller  or  sellers,  and  the  purchaser  or  purchasers  of 
such  share  or  shares,  shall  be  kept  by  the  purchaser  or  purchasers 
for  his,  her,  or  their  security,  after  the  oflScer  of  the  company  ap- 
pointed by  the  directors  for  that  purpose  shall  have  entered,  in  a 
proper  book  or  books,  to  be  kept  for  that  purpose,  a  copy  or  memo- 
rial or  specification  of  such  sale  or  transfer,  and  have  testified  th6 
entry  of  such  copy  or  memorial  on  the  said  deed  of  conveyance,  for 


296 


DECISIONS  OF  THE 


No.  72. 


1.  M«r.  1833. 


TumbuU  V. 
Allan  and  Son. 


which  a  fee  of  28.  6d.  per  share  oa  the  amount  of  stock  traosferredy 
or  sach  other  commission  as  the  ordinary  directors  may  fix,  Bhallbe 
paid  by  the  purchaser  or  assignee,  to  be  applied  for  the  benefit  of 
the  company,  as  the  ordinary  directors  may  think  fit ;  and  theoffieer 
so  appointed  is  hereby  required  to  make  such  entry  of  sock  eopy  or 
memorial  or  specification,  and  grant  such  certificate  there<^  with- 
out any  undue  delay/ 

<  141'^  That  the  said  ordinary  directors  shall,  and  they  are  hereby 
required  to  cause  the  names  and  designations  of  the  several  peraoos 
who  shall  be  entitled  to  shares  in  the  said  undertaking,  with  the 
number  of  the  shares,  and  also  the  proper  number  by  whidi  CTery 
share  shall  be  distinguished,  to  be  fetirlyand  distinctly  entered  in  a 
book  to  be  kept  in  the  company's  office  for  the  purpose,  imd  after 
such  entry,  to  cause  the  same  to  be  signed  by  the  diairoian,  deputy- 
chairman,  or  any  of  the  ordinary  directors,  or  such  officer  as  they 
may  empower  and  appoint  to  do  so,  and  shall  also  cause  a  certificate, 
signed  by  one  of  the  ordinary  directors,  or  officer  so  authorised,  to 
be  delivered  to  every  pr<^rietor  on  demand,  specifying  the  share  or 
shares  to  which  he,  she,  or  they,  is  or  are  entitled  in  the  said  on- 
dertaking/ 

<  15^,  That  the  bodies  politic,  corporate,  and  collegiate,  and  idl  and 
every  person  and  persons  whose  names  shall  at  any  time  hereafter 
stand  in  the  said  register*book  or  list  of  proprietors  of  the  said  com- 
pany, either  as  proprietor  or  proprietors  of  one  or  more  share  or 
shares  in  the  said  undertaking,  whether  as  subscribers  or  as  suc- 
cessors, executors,  administrators,  or  assignees  of  subscribes)  shall 
be  deemed  and  taken  to  be  liie  proprietors  of  the  several  shares 
standing  in  the  said  book,  in  their  respective  names,  and  shall  be 
subject  and  liable  to  the  payment  of  every  call  or  calls  made,  and  to 
be  made  thereon,  and  to  all  actions,  suits,  forfeitures,  and  penalties 
to  which  original  proprietors  of  shares  in  the  said  undertakii^  are 
made  subject  and  liable  by  this  contract ;  and  that  all  notices  here- 
by required  to  be  given  shall  be  given  to  the  party  appearing  by 
the  said  register-book  of  the  said  company  to  be  such  pnqprietor  or 
proprietors,  or  their  representatives,  or  left  at  his,  her,  or  their  kit 
or  most  usual  place  of  abode,  be  in  all  respects  good,  sufficient  and 
conclusive ;  and  all  payments  of  interest  and  dividends  due,  and  to 
become  due  on  such  shares,  shall  be  made  to  such  persons  as  by  the 
said  books  of  the  said  company  shall  so  appear  to  be  a  proprietor  or 
proprietors  thereof;  and  that  no  assignment,  transfer^  conveyance, 
or  sale  of  any  share  or  shares,  or  other  instrument  giving  title  to 
any  share  or  diares,  which  shall  not  have  been  enrolled  w  teg^ 
tered,  as  directed  by  this  contract,  shall  be  admitted  as  evidence, 
either  to  defeat  any  action  or  suit  brought,  or  to  be  brought^  by 
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<tlw  aid  company  of  proprietors  to  recover  the  said  calb,  ^  to  en-  i  Mar.  1833. 
any  persoo  to  recover  any  share  or  shares  forfeited  to  the  said    V^s/^-^ 
ipany  of  proprietocs,  or  to  make  the  said  company  of  pr<qprietors  Tj^^^^  Son. 

<  iiabie  in  the  fnyment  of  dividends,  or  to  found  any  (Vther  claim 

<  ulatover  against  the  said  company,  or  to  any  other  person  than 

*  mdi  as  appear  from  the  said  book  to  be  proprietors  of  the  said 
< fibares;  Imt  dmt  in  dl  eases  the  said  book  shall  be  c<msidered  as 

*  mfident  and  condusire  evidence  of  die  proprietorship  of  the  said 
^  shares:  Declaring,  that  until  each  respective  proprietor  shall  have 

*  beea  earotted  as  sndi  for  the  space  of  at  least  fourteen  days,  he 
^sUi  have  no  right  to  vote,  or  attend  at  any  meeting  of  the  com- 

<  pmy  of  proprietors,  or  otherwise  interfere  in  the  business  thereof*' 

It  was  po^vided,  that  ibe  capital  stodc  of  the  company  should 
be  L200,0O0,  divided  into  shares  of  L.20  each.  Mr  James  Stuart, 
kte  of  DvMorn,  held  150  of  these  shares,  and  he  fVas  r^ularly  en- 
tered in  the  books  as  a  partner  to  that  extent, 

Messrs  Robert  Allan  and  Son  having  made  considerable  advan- 
ces to  Mr  Stnart,  obtained  from  him,  in  security,  a  diq^ositimi  and 
aognatioBy  dated  I2th  April  1628»  ex  fade  absolute,  conveying, 
inter  alia,  L.2000  of  his  riiares  of  the  ci4>ital  stock  of  this  company, 
with  the  wlxde  correspondbg  profits  and  dividends,  and  with  power 
to  the  assignees  to  procure  the  stock  to  be  transferred  to  their  names 
in  the  books  of  the  company.  On  the  4th  of  August  thereafter, 
Aflan  and  Son  granted  a  back-bond,  as  ariginidly  sfipulated,  by 
which  they  bound  themselves  to  redispone  the  whole  securities^ 
<  bat  that  only  in  case  the  whole'  debts  due  by  Mr  Stuart  to  them 
were  paid  ^  at  or  preceding  the  term  of  Martinmas  next ;  dedar- 

*  iag,  that  if  the  whde  of  the  said  sums  are  not  pmd  at  or  preced- 
'  h^  the  said  term,  then,  and  in  that  case,  the  full  and  absolute 

*  right  of  property  of  the  subjects,  heritable  and  moveaUe,  above 
^  mentiotied,  shaU  remain  widi  us,'  with  full  powers  of  sale  by  pub- 
lic roup,  and  under  an  obligation  to  account  to  Mr  Stuart.  The 
ssagnation  of  die  otodi  was  notariidly  intimated  to  the  company 
upon  the  7th  of  August,  the  assignees  protesting,  at  the  same  time, 
diat  the  company  *  shall  not  account  for,  nor  make  payment  of, 

*  die  aaid  stock  and  dividends,  and  profits  thereof,  assigned  as  be- 

*  Are  mentioned,'  to  any  other  party  dian  die  assignees.  The  in- 
tanated  aasignaticm  was  regularly  entered  by  the  company  in  the 
Journal  of  TVansCers,  the  iniok  appointed  to  be  kept  by  the  12th  ar- 
ticle of  the  contract  of  copartnery ;  but  the  assignees  were  not  en- 
tered in  tke  Roister  of  Transfers,  as  required  by  the  14th  article, 
till  after  the  bankruptcy  of  Mr  Stuart,  which  happened  on  the  20th 
August  ie2&  Upon  the  20th  October  1828,  the  company  de- 
manded payment  c€  these  calls  from  Allan  and  Son,  whidi  demand 
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1  Mar.  I83a  was  answered  by  a  simple  request  for  delay.     Sabseqaent  applica-' 
S^^yii^^    tions  to  the  same  effect  were  made  by  the  company ;  and,  in  con- 
TurnbuU  17.     sequence,  Allan  and  Son  offered  to  abandon  the  stodc  to  the  com* 
'pany  at  any  price  the  directors  might  say  it  was  iiEurly  worthy 
stating,  however,  their  determination  to  resist  payment  of  the  calk. 
This  was  followed  by  another  letter  from  them  to  the  company, 
dated  10  May  1830,  which  contained  the  first  announcement  to 
the  company  of  the  existence  of  the  back-bond,  or  that  the  assign- 
ment was  at  all  of  a  redeemable  nature. 

Previous  to  this  transaction,  Mr  Stuart  was  due  to  the  Glass 
Company  two  calls  or  instalments  upon  his  whole  stock,  and  which 
amounted,  upon  the  shares  transferred  to  Alhui  and  Son,  to  L.400. 

Thereafter,  the  present  action,  at  the  instance  of  the  proper  of- 
ficer of  the  company,  was  brought  agunst  Allan  and  Son,  conclud-' 
ing,  that  the  defenders  held  the  shares  of  the  stock  transferred  to 
them  by  Mr  Stuart,  as  partners  of  the  company,  and,  as  such,  were 
liable  for  the  calls  in  question. 

The  Lord  Ordinary  decerned  and  declared  in  terms  of  the  con- 
clusions of  the  libel,  but  found  no  expenses  due  to  either  party. 
The  grounds  of  the  interlocutor  were  not  stated ;  but  his  Lordship 
subjoined  a  reference  to  the  case  of  the  East  Lothian  Bank  v.  Torn- 
bull,  3  June  1824. 

The  question  having  come  before  the  Court  by  reclaiming  notes 
of  both  parties,  was  heard  in  presence,  and  thereafter  cases  were 
ordered,  it  which  it  was 

Pursuer's  Pleaded  for  the  pursuer — 1.  The  effect  of  the  documents  in  qoe^* 

Piea^  tion,  at  common  law,  is  to  constitute  the  defenders  partners  of  the 

company.  The  assignation  is  an  absolute  transfer  of  the  stock, 
and  the  intimation  and  protest  import  a  demand  on  the  part  of  the 
defenders  to  be  received  by  the  company  as  proprietors  of  this 
stock,  and,  of  course,  as  partners  of  the  company.  The  back-bond 
cannot  possibly  affect  the  present  question,  since  its  existence  was 
in  no  way  made  known  to  the  company  till  long  after  the  date  of 
the  intimation.  But  truly  the  back-bond  fixes  more  decisively  up- 
on the  defenders  the  character  of  partners,  seeing  it  declares,  that 
in  the  event,  which  occurred,  of  Mr  Stuart  not  using  the  power 
to  redeem  within  the  specified  time,  *  the  full  and  absolute  right  of 
<  property*  of  the  stock  in  question  should  remain  with  the  de- 
fenders. 

2,  There  was  no  omission  on  the  part  of  the  company  of  any 
regulation  of  the  contract  of  copartnery,  which  can  have  the  effect 
of  freeing  the  defenders  of  responsibility  as  partners  under  their  in* 
timated  assignation.     The  form  of  transfer  in  the  12th  article  of  the 
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eootract  is  exclusively  applicable  to  the  case  of  a  sale.     It  is  iiii<»  l  Mar.  1833. 
posnUe,  indeed,  that  this  style  could  be  intended  to  apply  to  every 
•ort  of  vohiDtary  transfer  which  the  partners  were  empowered  by  AiiMMid  Son. 
die  contract  to  make.     How,  for  instance,  could  a  form,  in  which  the  ^ 

w^fnee  is  made  a  subscribing  party,  apply  to  a  bequest  of  stock  ?  ^leaa. 
Ail  that  can  be  supposed  to  be  required  is,  that  there  shall  be  suffi- 
cient evidence  of  the  assignee's  acceptance  of  the  transfer,  which^ 
in  tliis  case,  is  distinctly  afforded  by  the  documents  founded  on. 

Nor  was  it  of  any  importance  that  the  assignation  to  the  defend- 
en  was  not  entered  in  the  Register  of  Stockholders,  as  provided 
bjrthe  14th  article,  till  after  the  bankruptcy  of  Mr  Stuart  It  was 
iq^olariy  entered  in  the  Journal  of  Transfers,  whiok  is  the  last  step 
in  the  process  with  which  the  assignee  has  any  concern.  The  keep- 
iiigf  of  the  other  register  is  a  duty  imposed  on  the  directors,  for 
porposes  beneficial  to  the  company,  but  the  tardy  performance  of 
which  could  not  affect  or  injure  an  assignee  whose  right  had  been 
entered  in  the  Journal  of  Transfers. 

3.  Bnt  supposing  that  some  material  deviation  from  the  rules  of 
the  contract  had  occurred,  any  objections  to  the  regularity  or  com- 
pletion of  the  transfer  thence  arising  was  virtually  waived,  and  the 
transfer  itself  homologated  by  both  parties.  On  the  one  hand,  the 
defenders  required  the  company  to  recognise  their  right  as  absolute 
proprietors  of  the  stock,  and  requested  time  for  payment  of  the 
calls;  and,  on  the  other  hand,  the  company,  while  they  complied 
with  the  first  demand  by  entering  the  intimated  assignation  in  the 
Joamal  of  Transfers,  applied  repeatedly  to  the  defenders  for  payment 
of  the  instalments  due  on  the  shares  thus  transferred  to  their  names, 
upon  the  footing  of  their  being  the  proper  and  only  parties  who,  in 
the  character  of  actual  proprietors,  were  liable  for  the  same.  The 
principles  of  decision  in  the  case  of  the  East  Lothian  Bank  v.  Turn- 
boll,  3  June  1824;  S.  jr  £>.,  apply  a  fortiori  to  the  present. 

Pleaded  for  the  defenders — 1.  As  the  defenders  had  in  fact  no  Defenders* 
intention  of  becoming  partners  of  the  company,  so  the  intimation  ^^^ 
tod  protest  did  not  require  the  company  to  receive  them  as  part- 
ners, but  only  not  to  account  or  make  payment  of  the  stock,  divi« 
dends  and  profits,  to  any  other  party, — the  sole  object  of  the  trans- 
action being  to  prevent  any  third  party  from  stepping  between 
them  and  their  right  to  demand  an  accounting  for  the  shares  whick 
they  held  from  Mr  Stuart  in  security  of  his  debt.  2.  It  is  neces« 
isry,  in  order  to  fix  on  the  assignee  the  character  and  liability  of 
a  partner,  that  he  shall,  in  terms  of  the  12th  article  of  the  copart^ 
nery,  have  come  under  a  direct  written  obligation,  not  merely  to 
take  and  accept  the  stock,  ^  but'  (to  take  it)  <  subject  to  the  same 
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Defenders* 
Pleas. 


1  M«r.  1633.  <  rules,  orders,  restrictioBs  and  conditions'  under  wUch  it  ioA  heea 
^^■^V^^    preyiously  held.    This  stipulation  applies  to  all  tntnsfera,  thcnigli  it 

AUfto  and  Son.  ^  ^°^  ^^  ^^  precise  £9rmula  given  is  for  the  ease  of  fiake,  in 
so  £ir  as  it  specifies  consideration.  It  is  accordingly  deeds  in  this 
form  only  that  the  officer  of  the  company  is  either  antfiorised  or 
entitled  to  enter  in  the  Book  of  Transfers.  In  the  present  ease, 
however,  the  company  neither  obtained  nor  required  from  die  de- 
fenders «iy  such  writing  or  obligation.  3.  But  supposing  the  com- 
pany entitled  to  hold  the  intimated  assignation  as  equivsdent  to  a 
transfer,  in  terms  of  the  12th  artide  of  the  oootraet,  still  their  ne- 
glect to  enter  the  defenders  in  the  Register  or  List  of  ShareiM>ld- 
ers,  appointed  to  be  kept  by  the  14th^article,  till  after  Mr  Stnarfs 
bankruptcy,  is  alone  sufficient  to  liberate  diem  from  any  responsi- 
bility as  partners.  The  contract  requires  the  observance  of  this 
Ibrm  as  the  necessary  eompletion  of  the  right;  and  mtil  sudi  entry 
is  made,  the  cedent  remains  to  every  effect  undivested.  It  is  at 
least  manifest,  from  the  terms  of  the  15dt  artide  of  copartnery, 
that  no  nnregistered  assignee  can  daim  any  of  die  rights  or  privi- 
leges of  a  diarefaolder. 

The  case  of  the  East  Lodiian  Bank  is  essentidiy  different  from 
die  present  That  was  confessedly  a  ease  of  sale,  from  whidi, 
in  ooBsequence  of  the  non-observance  id  some  forms  reqnived  by 
the  rules  of  the  Bank,  the  purchaser  attempted  to  Tcsile;  and  die 
Court,  having  dedded  diat  such  neglect  was  unavailable  in  a  ques-~ 
don  between  the  sdler  and  purchaser,  (Wetherly  v.  TmtibiiU, 
1  JFune  1824,  Fac.  CoU.)  held  also,  that  neidier  could  die  hMst 
fthake  hhnself  loose  €i  die  responsibility  attaching  to  that  character 
in  a  question  with  the  Bank.  But  here  there  was  no  sale,  but  a 
mere  ass^ment  in  security,  which  die  defenders  might  have  re- 
nouneed  at  pleasure ;  and  if  Mr  Stuart  could  not  call  upon  them 
to  take  any  step  which  should  denude  him  and  invest  diemsehres^ 
any  argument  founded  on  the  decision  referred  to  must  fiiil  in  its 
application  to  the  present  question. 

Upon  diese  pleadings  the  Court  consulted  the  odier  Judges,  and 
the  foUowing  were  their  Lordships*  opinions: — 


Opinions  of 

Consulted 

Judgf 


inhn  of  the  Jjords  Prmienty  Craiffie^  KjiWei,  and  BtdgMg. — 

<  We  are  of  ofnnion,  diat  die  Lord  Ordinary's  interlocutor  in  tins 
^  case  oi^t  to  be  adhered  to,  without  any  alteration. 

*  All  the  dauses  in  the  contract  of  copartnery  founded  on  by  the 
^  defenders,  eidier  do  not  apply  todiis  case,  or  are  dauses  sdely  in 

<  fevour  of  the  company ;  which,  if  die  company  does  not  diidc  it 
^  necessary  to  eoferce,  no  other  person  is  entitled  to  fonmi  oik' 
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Ofinion  0fLords  Medwyn,  Corekauiey  end  FuUerton, — <  Tbe  i^ares  1  Mw.  183a 
of  the  stockholders  in  the  Edinburgh  and  Leith  GlaM-H^iise     ^y^"' 
CoBiMUiy  were  aesignable,  both  at  common  law  and  by  the  ex-  AU«naDd&m. 
press  pro?ision  of  the  eontmet  of  copartnery.    On  the  12th  of      <*^ — ^ 
April  1828y  Mr  Stuart  granted  a  disposition  and  assignation,  ex  conmiiAed 
hm  absdate,  of  100  shares  of  his  stodc  in  that  company  to  AUan  Judges, 
aad  Son,  the  defenders.    The  assignation  was  completed  by  an 
intiiiiation  to  the  manager  on  the  7th  of  Aug^t  feUowing,  and, 
of  tbe  same  date,  it  was  entered  in  the  Journal  of  Transfers,  kept 
m  terms  of  the  12th  article  of  the  contract.    The  question  has 
arisen,  whether  the  defenders,  by  that  conveyance,  became  share- 
holders of  the  oompaay,  and,  as  such,  liable  to  all  the  obligations 
of  partners  ?     The  Lord  Ordinary  has  dedded  in  the  affirmative, 
and  we  are  of  4q>iiuoii  that  his  interlocutor  ought  to  be  adhered  to. 
'  Messrs  AUanimd  Sen  rest  their  defence  on  two  grounds.  They 
plead,-;^!^  That  tbe  transfer  in  reality  was  not  absolute,  but 
gnmtedin  security  of  a  sum  wbich  they  had  lent  to  Mr  Stuart; 
sod,  McoitdZy,  Tha^  in  consequence  of  the  non-observance  of  cer- 
taio  pro?isions  in  the  contieact,  relative  to  the  transfer  of  shares, 
die  awagnation,  considered  as  an  absolnte  eonv^yanoe,  was  iaepe- 
lative. 

*  1.  With  regard  to  tbe  first  plea,  it  may  be  obsetred,  that  the 
asrignation  did  not  bear,  either  expteasly  or  by  implication,  that 
it  was  granted  in  security.  On  tbe  contrary,  it  imported  an  ab- 
sohte  transfer  of  b31  right  that  was  in  the  cedent  to  the  shares  in 
question.  It  is  true  that  the  conveyance  was  qualified  by  a  back- 
lKiid»  by  which  the  defeodecs  eonsented  to  re*dispone  to  Mr  Stuart, 
tf  he  repaid  the  ddi>t  at  or  before  Martinmas  1828.  But  that  ob- 
ligation  was  not  communicated  to  the  company  for  a  period  of 
aumy  months  after  the  asaigaation  had  been  ihtimated,-^-4ifter  the 
bankraptey  of  Mr  Stoartf-Hifier  repeated  calls  had  been  made  on 
the  defenders  for  payment  of  their  instalments  as  partners, — and 
after  it  appeared,  even  by  the  terns  of  the  badc-bond  itael^  that 
the  term  of  redemption  had  expired.  We  are  of  opinion,  there- 
Awe^  that  tins  httent  obligation  can  hav£  no  effisct  ^Hbatever  upon 
the  qofistion  at  issue. 

*  2.  There  are  provisions  in  the  contract,  that  a  partner,  desir- 
ing to  sell  all  or  any  of  his  ahares,  shall  previonsly  make  an  offer 
of  them  to  tiie  company,  which  may  be  aocefri^d  of  within  three 
days, — that  the  asatgnariom,  when  granted,  ahidl  contain  an  obliga^ 
tioBf  subscribed  by  the  nsttgnee,  to  hold  the  shaves  nnder  the  con- 
ditions and  subject  to  the  mies  of  tiie  osmpany,  and  that  the 
teansfer  shall  be  reooMled  in  the  Register  of  Stodcholders,— regu» 
ktaona  which,  it  is  adinitted,  were  not  con^lied  with  in  this  in*- 
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stance.  But  the  company,  having  received  intimation  of  the  oon« 
veyance,  and  entered  it  in  the  Journal  of  Transfers,  without  8tat> 
ing  any  objection,  either  at  the  time  or  afterwards,  must  be  held 
to  have  virtually  waived  the  right  of  preemption  which  might 
otherwise  have  been  competent  to  them.  In  the  next  pbiee, 
though  they  were  entided,  if  they  thought  fit,  to  require  the  assig- 
nees to  subscribe  an  express  obligation  to  conform  to  the  rules  of 
the  company,  and  fulfil  the  duties  of  partners,  they  were  at  liber- 
ty, if  they  chose,  to  dispense  with  that  form,  and  to  rely  on  the 
common  law  obligation,  which  the  defenders  undertook,  by  ac- 
cepting of  and  intimating  a  conveyance  to  the  shares.  Lastly, 
As  the  company  had  obtained  an  effectual  warrant,  from  both  par- 
ties interested,  to  enter  the  transfer  in  their  Register-Book,  and 
as  they  had  entered  it  in  their  Journal  of  Transfers,  we  think  they 
were  entitled  to  make  the  first-mentioned  entry  qoandocunqoe^ 
even  though  the  bankruptcy  of  Mr  Stuart  had  intervened. 

*  The  decision  in  the  case  of  the  East  Lothian  Bank  against 
TumbuU,  cited  by  tiie  pursuer,  appears  to  us  a  precedent,  a  for- 
tiori, in  the  present  question.  In  that  case  it  was  provided  in  the 
contract,  that  every  transfer  should  be  made  and  accepted  in  pre- 
sence of  two  directors,  who  should  subscribe  the  deed  of  acceptanee. 
But  the  East  Lothian  Bank,  after  the  transfer  had  been  intimated 
to  them,  so  far  from  waiving  that  provifflon,  gave  notice  to  the  par- 
chaser,  that  it  was  incumbent  upon  him  to  attend  at  the  Bank, 
that  the  ceremony  might  be  performed.  Yet  the  Court,  notwith- 
standing, held,  that  by  the  intimated  assignation  the  transfer  had 
been  completed, — that  TumbuU  was  a  partner, — and  that  the  re- 
gulation above  mentioned,  being  made  for  the  benefit  of  the  com- 
pany, they  were  entitied  to  dispense  with  it  if  they  saw  fit  to  do  so. 
We  do  not  think  that  the  comment  of  the  defenders  on  this  case 
is  well  founded.  The  circumstance,  that  Tumbull  might  hare 
been  liable  in  dami^es  to  Wetherly  for  not  implementing  his 
bargain,  as  in  a  question  between  these  two  parties,  did  not  infer, 
as  in  question  between  TumbuU  and  the  Bank,  tiiat  he  had  be- 
come a  partner,  if  any  form  essential  to  the  conveyance  had  been 
omitted.  Accordingly,  the  Court  did  not  put  their  interlocutor 
on  the  ground  stated  by  the  defenders ;  but,  on  the  contrary,  np- 
on  another  and  different  ground,  namely,  that  nothing  was  essen- 
tial to  the  completion  of  the  transfer,  but  an  intimated  assigna- 
tion ;  and  that  the  Bank  had  power  to  dispense  with  the  form  of 
acceptance  which  the  contract  prescribed. 

*  If  these  views  be  correct,  it  is  quite  immaterial  that,  as  in  a  ques- 
tion between  the  defenders  and  Stuart,  the  right  to  the  shares  was 
redeemable.    It  is  admitted  in  tiie  record,  that  the  defenders  did 
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<  not  communicate  that  condition  of  the  agreement  to  the  pursuers  i  Mar.  1833L 
^  at  the  date  of  the  intimation ;  and  it  is  not  averred  that  the  pur*    V^^^^^ 

<  men  were  in  the  knowledge  of  the  feet     But  although  they  had  J^J^'^^d'son. 

<  known  it,  they  were  bound  to  receive  the  defenders  as  partners,      — - — 

<  and  to  enter  them  as  such  in  the  register ;  for  there  is  no  rule  of  ^^^^^ 

*  law,  or  provision  in  the  articles  of  the  copartnery,  that  a  person  judges. 
^  holding  a  share,  subject  to  h  right  of  redemption,  shall  not  be  a 

'  partner  while  it  remains  unredeemed.     It  is  equaUy  immaterial, 

<  that  the  pursuers  had  the  privilege  of  refusing  to  acknowledge 
'  the  defenders  as  partners,  till  the  form  of  registration  was  gone 
'through,  that  being  a  personal  privilege  of  which  they  alone 
'  were  entitled  to  avail  themselves.     There  is  no  anomaly  in  the 

<  result,  for  it  is  of  daily  occurrence,  that  an  individual  shall  be 

*  held  as  a  partner  of  a  company,  and  subject  to  its  responsibilities 
'  in  a  question  with  one  party,  and  the  reverse  in  a  question  with 

<  another  party.     The  case  of  TurnbuU  proceeds  expressly  on  the 

*  gronnd,  that  the  East  Lothiap  Bank  had  the  option  of  taking  the 
'cedent 'or  the  assignee  as  their  partner,  and  might  have  availed 
'  themselves  of  that  option  exactly  as  it  suited  their  interest  to  do« 
'  Here,  as  in  other  cases  arising  out  of  bankruptcy,  there  is  un* 
'  doubtedly  an  appearance  of  hardship ;  but  the  pursuers,  as  well 
'  as  the  defenders,  are  certantes  de  damno  vitando ;  and  all  property 
'  would  be  insecure,  if  the  general  rules  of  law  were  suffered  to  bend 
'  to  considerations  of  that  nature/ 

Opinian  of  Lard  Moncreiffi — '  This  case  appears  to  me  to  be  at« 
'  tended  with  very  considerable  difficulty ;  and  at  present  I  am  not 

<  satisfied  that  the  interlocutor  of  the  Lord  Ordinary  is  right. 

*  The  fects,  as  they  appear  from  the  record,  are  few  and  simple. 
'  Allan  and  Son  having,  in  April  1828»  advanced  a  large  sum  of 
'  money  to  Mr  Stuart,  obtained  from  him  a  deed  of  disposition  and 
'  assignation  of  L.3000  of  the  capital  stock  of  the  Glass  Company, 
'  of  which  he  was  a  partner  to  that  nominal  extent.  The  deed  was 
'  absolute  in  form,  but  qualified  by  a  back-bpnd,  which,  as  between 
'  these  parties,  certainly  rendered  it,  both  in  feet  and  law,  an  as- 

<  signation  in  security  only.  It  does  not  appear  on  the  record  of 
'  what  date  the  back-bond  was  executed,  though  it  is  stated  in  the 
'  case  for  the  defenders  that  it  was  on  the  4th  August  But  the 
'  assignation  was  not  intimated  to  the  company  till  the  7th  August; 
'  and  though  it  is  not  admitted  on  the  record,  it  is  not  denied,  that 

<  the  reality  of  the  transaction  was  an  assignment  in  security  only. 
^  Before  the  assignation  was  intimated,  Mr  Stuart  had  left  Britain. 

*  The  intimation  of  the  assignment  took  no  notice  of  the  back- 
*bond,  or  of  the  qualified  nature  of  the  rights  but  it  stated  the 
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temm  of  the  nssignation  itself.  That  deed  bore  an  obligation  to 
execute  a  regular  traiwfefeiice  of  the  sfaafces,  in  terms  of  the  12th 
article  of  the  contract  of  copartnery.  No  such  transfer  hud  been 
executed.  The  intimation  and  protest  was  in  the  terms  stated  in 
the  1 1th  article  of  the  condesoendence.  It  was  entered  in  a  book 
called  die  Journal  (rf  Transfers,  of  its  date,  the  7th  of  Augost  Bot 
no  entry  was  made  in  the  Roister  of  Sto<^olders^  as  proTided 
by  the  I5th  article  of  the  cmtract,  till  after  Mr  Stiiasrtfs  bank- 
ruptcy on  the  20th  August 

^  After  the  intimation,  Ae  pursuers  made  a  demand  of  two  in- 
stalments of  stock,  amounting  to  L.4(I0,  against  the  defenders  i 
uad  the  record  bears,  tliat  *  they  fidled  to  make  payment  of  the 
<  same.'  It  does  not  appear  from  d^  reec»d  at  what  time  these 
cidla  were  made,  or  when  the  back-bond  was  first  made  knows  to 
th^  pursuers ;  but  all  thai;  todc  place  was  posterior  to  the  7th 
August 

<  In  this  state  of  the  facts,  the  question  is,  whether  the  ponn^ 
are  entitled  to  hold  the  defenders  as  partners  of  the  company,  to 
the  effect  that,  whether  they  make  any  demand  on  thdr  assigna- 
tion, other  than  that  expressed  in  tiie  intinuttion  and  protest,  or 
not,  they  must  be  liable  to  the  calls  made,  in  terms  of  the  contract; 
of  the  capital  stock  corresponding  to  the  shares  previously  held 
by  Mr  Stuart. 

<  Unless  there  were  a  demand  made  for  investigation  and  evidence, 
I  must  hold  it  as  a  fact  upon  this  record,  that  whatever  may  be  the 
effect  in  regard  to  the  pursuers,  the  real  transa^stion  between  Mr 
Stuart  and  the  defenders  was  for  an  assignation  in  security  onljr, 
with  a  power  of  redemption.  And,  it  is  to  be  observed,  that  ac- 
cording to  the  terms  of  the  back-bond,  the  defenders  were  only  to 
be  entitied,  even  after  the  term  of  redemption,  to  hold  the  shares 
with  a  power  to  sell  them  by  public  roup,  and  to  account  to  Mr 
Stuart  for  the  proceeds.  There  was  no  price  fixed  by  the  assig- 
nation ;  and  the  back-bond  referred  only  to  the  debt  in  secnrity 
of  which  it  was  given. 

*  This  being  the  nature  of  the  transaction,  it  is  clear,  that,  if  Mf 
Stuart  had  continued  solvent,  he  could  never  have  compelled  the 
defenders  to  become  partners  of  the  Glass  Company  in  his  phice ; 
and  that  the  intimation  of  the  assignment  could  not  have  had  the 
effect  of  entitiing  him  to  do  sa 

'  On  the  other  band,  though  the  assignment  was  absolute  in  form, 
and  the  intimation  took  no  notice  of  the  back-bond,  it  seems  to  be 
equally  dear,  tiiat,  as  no  transfer  was  executed  in  terms  of  the  con- 
tract of  copartnery,  and,  for  this  reason,  probably,  the  names  of 
the  defenders  were  not  entered  in  the  register  as  partners,  nei- 
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<  ther  Mr  Stuart  nor  the  defenders  could  have  compelled  the  par«  1  Mw.  1863. 

<  Alien  to  reoei?e  the  defenden  as  partners^  disdiai^g  Mr  Stuaart    ^V^"' 

'  rf  aU  respoDsibilitjr,  and  extinguishing  his  right  as  a  partner.    If,  ^^j^^^^la  So». 
'ifter  8ach  an  intimation^  the  defenders  had  become  bankrupt  in-     --- — 
'  stead  of  Mr  Stuart,  it  could  not,  in  my  apprehension,  have  been  Q^^^i^J^^ 
( mainbuned  by  Mr  Stnart  ihat  the  defenders  had  become  the  part-  Judges^ 
'oen,  and  that  he  had  ceased  to  be  under  any  ebl%ati(m  to  the 
'  ffrnpany.    And  supposing,  again,  that  the  company's  stock  had 
'  becfl  lugidy  Takiable^  certaittly  the  creditors  of  the  defenders  could 
'oerer  haTe  drawn  nK»a  than  the  debt^  in  securi^  ot  vrhieh  the 
'amgnation  was  give%  or  such  part  of  it  as  might  not  be  satisfied 

<  from  odier  souFoes^ 

'  It  appears^  then,.  1.  that,  as  between  Mr  Stuart  and  the  de- 
'ieiidei%  the  d^enders  were  not  partners;  2.  that,  as  between 
'  Mr  Stuart  and  the  pnisuers,  he  was  still  the  partner ;  and,  3, 
'  that,  as  between  the  pursuers  and  die  defenders,  the  defenders 
'  were  not  partners,  if  it  had  been  for  ike  interest  of  the  pursuers 

<  to  maintBin  that  they  were  not 

'  Bat  I  am  of  opinion,  that  the  transaction  could  not  possibly 
^  80  stand,  diat  both  Mr  Stuart  and  the  defenders  should  be  part^ 

*  nen  of  the  company,  upon  the  same  stodc,  at  the  same  time. 
'  And  neither  do  I  tUnk  it  poisible  to  hold,  that  the  pursuers  had 

*  an  option,  according  as  it  should  suit  their  interest,  to  take  either 

<  Kr  Stuart  or  the  defenders  as  their  partner.     And  yet,  if  I  do 
'not  entirely  misapprehend  the  case,  this  last  is  the  proposition 

*  wUch  die  pursuers  must  make  out,  m  order  to  support  tlieir  claim. 

^  The  case  of  the  East  Lothian  Bank  against  Tumbull,  June  3. 
'  1834,  difiers  from  the  present  case  in  the  fundamental  feet,  and 

*  most  therefore  depend  on  different  prindples.  In  that  case,  both 
'  the  original  partner  and  the  assignee  were  solvent ;  and  the  Court 

*  bad  held  and  decided  that,  as  between  them,  there  was  a  oomple- 
'  ted  o<»tract  of  sale  for  a  price.  Then  the  question  arose  with  the 
'  ereditoit,  or  rather  the  other  psirtners  oi  the  Bank,  {which  was 
'  bankrupt,  as  a  bank,)  whether  the  assignee  was  liable  to  them  as 

*  a  partner.  The  transfer  had  been  executed  in  the  books  <tf  the 
'  company,  in  the  form  required  by  the  contract ;  but  the  assig- 
'  nee  had  not  signed  an  acceptance  of  it  in  presence  of  two  direo- 
'  ton,  as  the  contract  provided.  He  had,  however,  distinctly  ac- 
'  knowledged  it  in  writing,  and  pledged  himself  to  appear  and  sign 
'  the  aoeeptanoe.  The  question,  therefore,  in  that  case  appears  to 
'  me  to  have  been,  whether  the  Bank  were  not  entitled  to  stand  on 
'  the  reality  of  the  transaction,  as  between  the  cedent  and  the  as- 
'  8%nee,  and  the  personal  engagement  for  completing  it,  notwitii- 
'  standing  that  the  particular  provision  for  their  own  protection  had 
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not  been  complied  with.  It  was  quite  clear,  after  the  decision  of 
the  question  between  Wethefrly  and  TurnbuU,  that  the  aarignee 
must  at  last  bear  the  loss ;  and  the  Court  simply  held  that,  in  that 
state  of  the  matter,  as  I  should  understand  the  case,  he  was  bound 
directly  to  the  Bank  by  his  personal  acts. 

<  In  the  present  case,  if  the  pursuers  were  to  stand  on  the  actual 
transaction,  they  must  fail  in  their  demand,  unless  it  could  be  main- 
tained, that  the  holder  of  an  assignment  of  a  partner's  share  in  a 
company,  in  security  only,  becomes  actually  a  partner  of  the  com* 
pany,  by  intimating  the  assignment.  This  cannot  be  maintained; 
and  therefore  they  must  rest  their  case  on  very  different  ground 
from  that  on  which  the  East  Lothian  Bank  stood  in  that  case. 
They  rest  it  on  this,  that  the  assignment  was  apparently  (thoogli 
not  really)  absolute,  and  that  the  back-bond  was  not  intimated. 

<  If  there  were  any  facts  in  the  case,  from  which  it  could  be  in* 
*  ferred  that  the  pursuers  were  in  any  respect  misled  or  deceived 

by  the  absolute  form  of  the  assignation,  and  that  they  suffered  m*- 
jury  thereby,  I  should  think  that  they  were  clearly  entitled  tore- 
dress.     But  there  is  no  such  averment  in  the  record ;  and  it  would 
be  a  case  to  be  tried  in  a  different  manner.     I  humbly  think,  that 
the  very  form  and  substance  of  the  deed  of  assignation  must  have 
made  them  aware  of  the  nature  of  the  transaction  ; — made,  as  it 
was,  in  April,  when,  from  the  calls  then  in  cursu,  the  stock  was 
evidently  at  a  discount, — ^made  without  any  price  stipulated,  on* 
less  the  precise  nominal  value  of  the  stock  were  held  to  be  the 
price, — no  transfer  having  been  executed, — ^no  intimation  given 
till  the  7th  August,  after  Mr  Stuart  had  left  Britain,  and  that  in- 
timation containing  no  demand  to  be  received  as  partners,  but 
merely  a  prohibition  to  pay  to  other  parties,  as  in  the  common 
case  of  intimation  as  a  diligence.     And  it  is  rather  to  be  inferred, 
from  the  circumstance  of  the  entry  in  the  register  not  having  been 
made  till  after  the  actual  bankruptcy  of  Mr  Stuart,  that  the  pur* 
suers  were  notj  in  fact,  in  any  doubt  as  to  the  nature  of  the  as- 
signment 
*  The  great  difficulty,  therefore,  which  I  feel  in  the  case  is,  that 
as  the  assignment  was,  in  fact,  taken  only  as  a  security,  and  the 
intimation  of  it  was  evidently  intended  merely  to  take  such  secu^ 
rity  as  the  shares  afforded,  <(  whether  competent  to  be  so  done  or 
not) ;  and  further,  as  there  was  not,  in  fact,  any  transfer  which 
could  either  have  bound  Mr  Stuart  on  the  one  hand,  or  the  com* 
pany  on  the  other, — to  find  the  defenders  liable  to  a  positive  loss 
upon  these  shares  of  stock  would  be  to  decide  contrary  to  the 
clear  intention  and  bona  fides  of  the  transaction  out  of  whidk  the 
claim  arbesj  and  to  give  the  pursuers  an  unjust  advantage  upon 
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V 

*the  hankniptcy  of  Mr  Stuart,  for  which  they  never  bargained,   i  Mar.  1833. 
'  and  wUch  they  are  pnly  attempting  to  obtain,  in  consequence  of    ^•^V^^ 
<  an  act  of  the  defenders,  which  was  not  and  could  not  be  intended  ^^  ancTson. 
( to  place  them  in  the  situation  from  which  alone  it  could  legally    -7-7—' 
'arise.     The  claim  has  too  much  both  of  the  appearance  and  of  conauited 
'  the  sabstance  of  an  undue  catch,  contrary  to  the  truth  and  jus-  Judges. 
( dee  of  the  case. 

'  At  present,  therefore,  I  am  inclined  to  think  that  the  pursuers 
( bare  failed  to  establish  their  claim  against  the  defenders,  and  that 
*  the  interlocutor  of  the  Lord  Ordinary  ought  to  be  altered,  and 
'jfu^ginent  of  absolvitor  pronounced  in  favour  of  the  defenders. 

Lard  Mackenzie. — *  I  eonenr  in  the  above  opinion.' 

At  the  final  advising  of  the  cause,  the  Lord  Justice-Clerk  said — 
Tliatupon  reconsidering  the  question,  }i6  was  now  of  the  opinion  of 
tie  majority  of  the  consulted  Judges,  that  the  interlocutor  of  the 
Lord  Ordinary  ought  to  be  adhered  to,  and  this  principally  with 
reference  to  the  9th  article  of  the  copartnery,  which,  however,  was 
not  noticed  in  these  opinions. 

Lord  Cringletie  retained  his  opinion  that  the  interlocutor  was 
right  The  delay  of  entering  the  defenders'  names  in  the  Register 
of  Proprietors,  till  after  Mr  Stuarts  bankruptcy,  appeared  to  him 
of  no  moment,  because  he  considered  that  operation  to  have  been 
aothorised  by  the  corresponding  entry  in  the  Book  of  Transfers, 
jnst  as  the  posting  up  of  a  ledger  from  a  journal. 

I^d  Glenlee  was  of  opinion,  that  if  the  defenders  abandoned  all 
claim  to  the  stock  and  profits,  they  could  not  be  held  partners,  in 
consequence  of  a  transaction  whose  only  object  was  to  confer  a  right 
in  security,  and  which  the  contract  of  copartnery  did  not  sanction. 
Lord  Meadowbank  concurred  in  opinion  witii  Lords  Corehouse, 
Medwyn,  and  FoUerton. 
llie  Qmrt^  accordingly,  adhered.  Judgment. 

I^  Ordinary,  Medwyiu       For  the  Pursuer,  80L'  CfoL  fCoekbumfJ  Mmtro,       Wm, 
Akxander^  W.  S.  Agent.  For  the  Defenders,  Rulhafurd.         John  Wight^ 

W.  a  Agent.         K  Oerk. 

S. 
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FIRST  DIVISION. 

No.  LXXIIL  7  Manh  1833. 

JAMES  JOSEPH  HOPE  VERE 

ag^ifut 
The  Right  Honourable  CHARLES  HOPE  aho  Others. 

Tailzie. — An  heir  ni  posae$$ian9  by  virtue  ^ttn  eniailf  wiA  Ae  vmi 
restraining  andforfeiHnff  chxmesi  execided  in  1708^  gnaUedaprth 
curatory  of  resignation  in  favour  of  tlie  next  heir^  and  a  series  of 
substitutes ;  and  a  charier  proeeeding  0i  the  proeutatary  u)as  expede 
in  1733.  The  destination  in  the  dispositive  douse  of  the  charterwas 
followed  by  the  words  *  secundum  desttnatianem  successionis  contest 

<  in  obligations  taBia?  1708»  but  without  mention  of  astylimitatumer 
condition.  J%e  stAsequent  recital  of  the  procuretikny  of  reeignettoi^ 
particularized  only  the  first  branch  of  the  destination  in  the  ditpod* 
tiveclsauef  adding  these  wordS'^^  qu^us  dfficientiiuSf  reUquishan- 

<  dihus  iaMies  supra  mentionat*  eis  substituiis  per  pr^tedictam  origimh 

<  lem  obligationem  taUim  modo  supra  ,e:q>ress*  The  mrratim  ef 
the  resignation  in  favour  ofthnse  heirs.  wasJbUowed  by  Ae  dause^ 

<  idque  omnimodo  cum  et  eitd>  onere^  reservationef  oonditionibuSf  ffc 
*  supra  script  spec^ficat.  inpresdicL  origimUi  obligations iaBsaf  1708; 
and  the  prohibitory^  irritant^  and  reseHutive  dausss  were  ofterwards 
introduced  ihius--^*  Ac  etiam  providen.  et  dedaron.  Heutiper  dicL  orir 

<  ginabm  obligationem  taUiee  expresseprovidetur^  {pc«  quod  nan  Udtm 

<  erit  dick  Magistro  Carolo  Hope^  neqm  uOis  hstredumvd  mesdre- 

<  rum  tallies  supra  mentienat.  pretdict.  taUiam  et  ordinem  suoeesMM 

<  supra  mentionat.  alterare^  innovarCj  ^c.  Infefbnent  was  taken  es 
the  charter i  and  possession  followed  beyond  the  years  ofpresariptiaiL 
It  having  been  afterwards  determined^  in  an  action  at  the  instance  of 
an  heir  in  possession,  for  reducing  the  dwrter  1783^  and  investitum 
intermsqfity  insofar  as  there  wcu  any  discrepancy  between  the  doA' 
nations  in  that  charter  and  the  entail  1708}  that  the  former  cowHr 
tuted  a  prescriptive  title  in  favour  of  the  series  of  heirs  therein  spe- 
cified,  and  must  regulate  the  succession,  notwithstanding  the  refertsa 
from  the  one  to  the  other,--found^  in  a  subsequent  action  between  tke 
same  parties,  that  the  restrictions  and  limitations  of  the  entail  1708 

'  v>ere  effectually  applied,  by  the  charter  1733^  to  the  destination  m  iU 
dispositive  clause. 

In  1708,  the  estate  of  Craigiehall  was  entailed  by  the  Marchioness 
of  Annandale,  failing  her  sons  and  their  descendants,  in  ftyour  (tf 
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herdaogfhter,  die  Coanten  of  Hopetoim,  <  rad  the  second  son  to  be  7  Mar.  Idss/ 

^  proereat  betwixt  her  and  Charle^  Eariof  Hopetoan,  her  husband,     ^^^v^^  . 

<  and  the  descendants  of  the  body  of  the  said  second  son,  without  ^^J  q^Ui?^^^' 

'  difisKML'  The  entail  was  fortified  by  prohibitory,  irritant  and  reso- 

kdye  daoses  against  alterii^  the  order  of  suceeesion,  &c.  and  de- 

Mog  a  forfeiture  of  the  person  contravening,  and  the  descendants 

rf  bk  or  her  body*     The  suoeession  opened  to  the  Countess  of 

Hopetoon,  who^  in  the  marriage-ooDtraet  of  her  son,  the  HonooraUe 

Cliaties  Hope,  with  the  dau^ter  of  Sir  WiUiani  Weir  of  BhM^k- 

irood,  in  1 78d,  £sponed  the  lands  to  the  said  Charles  Hope,  and  the 

kirs*fflale  of  the  intended  marriage  between  him  and  Miss  Weir  ; 

lAiam  fiufing,  the  heirs-male  of  die  said  Charles  Hope  by  anyother 

aarriage ;  whom  fiuling,  the'heir»*feinale  of  the  said  intended  mar- 

liage;  whom  fiuling,  the  hdrs^female  of  the  said  Charles  Hope  by 

aay  other  marriage,  without  division,  &c«  ^  conform  to  the  destina- 

'  tion  of  soceession  contained  in  the  bond  of  tailzie  of  the  estate  of 

<  Cnigiehall,  made  by  the  said  deceased  Sophia,  Marchioness  of 

^  Annandale,  &&  and  no  otherwise/     The  deed  contained  all  the' 

fetters  and  restrictions  of  the  Cnugiehall  entaiL     The  estate  of 

Bhokwood  was  settled  in  the  sune  way  on  the  heirs-male  of  the  mar- ' 

risge;  whmn  fidling,  the  heirs-male  of  Miss  Weir  by  any  other 

■srriage;  whom  failing,  the  daughters  of  the  marriage,  &c. 

bfeftment  followed  in  &vonr  of  Charles  Hope,  who  expede  a 
Clown  charter  on  the  procuretory  of  resignarion  in  the  contract  of 
nsniage.  The  destination  in  the  dispositive  clause  of  the  charter, 
vUch  was  in  exact  conformity  with  that  of  the  marriage-contract, 
WK,  in  like  manner,  followed  by  this  reference  to  the  entail  1708,' 
•^*  secundum  destinationem  successionis  content,  in  obligatione  tal- 
'  liae  status  de  Craigiehall,  per  diet,  quondam  Sophiam  Marchiones-' 
^sam  de  Annandale,  cum  consensu  diet.  Gulielmi  Marchionis  de 

*  Annandale,'  &c.  In  the  qusaquidem  clause,  the  lands  disponed 
sre  described  as  having  been  resigned  by  the  Countess  of  Hopetouh 
foraewinfeftment — ^dict  Magistro  Carlo  Hope,  ethaeredibus  mas- 
'  cutis  legitime  procrean*  inter  eum  et  diet  Magistram  Katherinam 
'  Weir,  quibns  deficient  reliquis  hesredibus  tallies  supra  mentionat 
^  eis  substitutis  per  preedict.  originalem  tallies  mode  supra  express. 

*  idque  omnimodo  cum  et  sub  onere,  reservatione,  potestate  et  fa-' 
^caltate,  condidonibus,  dedaradonibus,  provinonibus,  et  clausulis 

*  irritantiis,  supra  script  specificat  in  prsedict  originali  obligatione^ 

*  talUee  diet  baroniae  de  Craigiehall,  per  diet,  quondam  Marchio- 
'  mssam  de  Annandale,  titet.  et  non  alitor.'  The  provisions  and 
limitations  of  the  original  bond  of  tailzie  then  follow,  and,  in  par- 
tioidar^  the  prohibitory,  irritant,  and  resolutive  clauses  are  thus  ex- 
pressed: *  Ac  etiam  providen.  et  declaran.-sicuti  per  diet,  originalem 
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obligationem  tallise  ezpresse  providetur  et  declarator  et  desdnatnr, 
inseri,  provider!,  et  declarari,  per  cartas  et  infeofiunenta  desuper 
sequend.  quod  non  licitam  aut  legitiinum  erit  diet,  Magistro  Car- 
lo Hope,  neque  uUis  hseredom  vel  membroram  tallise  supra  men- 
tionat.  prsedict.  talliam  et  ordinem  successionis  supra  mentionat 
alterare,  innovare,  seu  mutari,  aut  aliqua  alia  £Eicta,  directe  seu  in- 
directe,  ullo  modo  facere  per  qua  eadem  ullo  modo  alterari,  innoTan, 
sen  mutari  poterit.     Et  quod  non  lidtum  erit  illis  aut  ullis  eorum 
diet  terras  et  baroniam  de  Craigiehall  aliaque  antedict  sea  ullam 
partem  earum,  vendere,  disponere,  vadiare,  vel  impignorare,  nee 
debita  contrahere  desuper,  nee  ullud  alliud  factum  omissionb  vel 
comissionis,  seu  civile  vel  criminale  agere,  per  quad  diet,  terra 
baronia  aliaque  antedict  aut  ulla  pars  earundem,  possunt  appre- 
ciare,  adjudicare,  evinci,  caduciaria  eschita  fieri  vel  confiscari,  etd 
diet  Magister  Carolus  Hope,  vel  ulli  diet  hseredum  vel  membro- 
rum  taUise  supra  mentionat  in  contrarium  facerint,  tunc,  et  in  eo 
casu,  omnia  et  singula  diet  acta  et  facta,  cum  omnibus  qu»  de- 
super  sequi  contingerint,  ipso  facto  vacua  et  nulla  et  nuUius  robo- 
ris  vis  aut  effectus  forent,  similiter  et  eodem  modo,  ac  si  diet  acta 
aut  facta  nunquam  facta  acta  aut  conmiissa  fuissent     Et  per  diet 
talliam  declaratur,  quod  persona  ita  contraveniens  et  desoeaden.  ei 
ejus  corpore  immediate  super  contraventionem  diet  provisionnm 
vel  ullorum  eorum  amittent  et  perdent  omne  jus  ilU  habueront 
aut  pretendere  potuissent  ad  diet  terras  baroniam  aliaque  prsedicl 
cum  pertinen.  et  eadem  in  casu  prsedict  ipso  facto  cadent  accres- 
cent, et  pertinebunt  ad  prozimum  bseredem  et  membrum  tallise  ad 
easdem  succedere  destinat  similiter  ac  in  eodem  modo,  ac  si  diet, 
persona  ita  contraveniens  et  descenden,  ex  ejus  corpore  naturaliter 
essent  defuncti.' 
Cbarles  Hope  was  infeft  on  this  Crown  charter;  and  in  1758a 
procuratory  of  resignation  was  granted  of  the  lands  of  Upper  Craigie 
and  Standingstane,  with  a  view  to  making  up  a  vote  to  Charles 
Hope  in  liferent,  and  to  William  Hope  Weir,  his  eldest  son,  in  fee; 
whom  failing,  .to  the  hejrs  under  tiie  original  entail  of  the  Ma^ 
chioness  of  Annandale,  and  the  contract  of  piarriage  of  1733. 

Charles  Hope  possessed  upon  these  titles  till  his  death  in  1791, 
when  his  eldest  son  William  made  up  titles,  as  his  nearest  heir  of 
tailzie  and  provision  under  the  entail  of  1708,  and  the  marriage-con- 
tract of  1733. 

.  The  pursuer  succeeded  to  his  father  William  in  1811^  and  in  the 
following  year  made  up  titles,  precisely  in  the  same  way  as  his  fitther 
had  done. 

.  In  1822,  he  brought  the  action,  reported  of  date  12  February  1828^ 
JPac.  Collf  upon  the  ground  that  the  destination  in  the  marriage-cQn« 
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tract  was,  <A  might  be  considered  as  different  from  the  destination  7  Mar.  iaa3L 

of  the  inrigiiial  entail  of  1708 ;  and«oncIuding  that  it  should  be  found    ^^*v^^ 

and  declared,  that  the  marriage^ntract  did  not  operate  as  an  aliena-  ^^^^ 

tion,  and  that  the  marriage-contract  and  subsequent  titles  should  be 

redaced^  in  so  far  as  they  may  be  inconsistent  with  the  entaiL    In 

defence  it  was  pleaded,  1«  That  the  pnrsuer  had  no  title  to  insist  in 

the  action^  as  being  a  descendant  of  the  entailer  who  was  alleged  to 

bare  contravened,  and  the  resolutive  clause  was  directed  against  tke 

descendants  of  a  contravener.     2*  That  the  reduction  was  excluded 

by  prescription.     The  Lord  Ordinary  sustained  the  defences,  and 

the  Court  adhered,  and  remitted  to  the  Lord  Ordinary,  <  to  hear 

*  farther  as  to  the  titles  of  the  parts  of  the  estates  which  had  been 

<  made  up  in  different  terms  from  the  principal  titles/     Nothing  &r«- 

ther  was  done  in  that  action. 

The  pnrsuer  then  raised  this  action  against  the  same  parties,  con* 
dading  to  have  it  ^  found  and  declared,  that  he  now  holds  or  may 
'hold  the  said  lands  and' estate  of  Craigiehall  and  others  subject  to 
'  no  fetters,  conditions  or  restrictions  of  entail,  or,  at  least,  that  he 
'  holds  or 'may  bold  the  'said  lands  subject  to  no  valid  prohibition 
« against  altering  the  order  of  succession.' 

Pkaded  for  the  pursuer — 

It  was  decided  in  the  former  action  that  the  marriage-contract  of  Pursuer's 
1733  altered  and  superseded  the  old  destination  in  the  tailzie  of 
1708,  and  that  the  titles  inade  up-  under  that  marriage-contract  had 
now  become  the  regulating  investiture  of  the  estate.  The  first  con- 
dosion  in  that  action  was,  that  there  was  no  alteration ;  but  the  Court 
sastained  the  defences  that  there  was  an  alteration ;  so  that,  on  the 
declaratory  conclusion  of  that  libel,  that  the  old  entail  was  still  the 
regulating  deed,  and  that  the  destination  in  the  marriage-contract 
was  not  inconsistent  with  it,  the  Court  decided  that  the  destination 
in  the  marriage-contract  altered  that  of  the  entail  1708*  It  Was 
only  in  this  way  they  could  get  at  the  reductive  conclusions,  because^ 
if  there  had  been  no  alteration,  there  was  no  necessity  for  a  reduc- 
tion ;  and  it  was  upon  this  assumption  the  Court  found  that  the  pur« 
soer,  being  a  descendant  of  the  body  of  the  Countess  of  Hopetoun, 
could  riot  challenge  the  alteration,  which  was  an  act  of  contraven** 
tioo,  and  that  the  alteration,  whether  challengeable  or  not  at  first,  was 
now  secured  by  prescription. 

The  old  entail  is  thus  at  an  end ;  it  necessarily  became  extinct 
by  the  currency  of  the  same  prescription  against  it  which  had  rua 
in  favour  of  the  marriage-cpntract,  and  it,  consequently,  no  longer 
confers  any  legal  title  or  interest  in  the  heirs  therein  (^led.     Tke 
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7  Mdr.  1833.  only  question  then  is,  whether  the  titles  upon  ^Hiioh  the  estete  )m 
^-'t^''    been  possessed  under  the  marriage^eoiitract  door  do  noi  impose  the 

anj^ChtoiL^  fe^fs  of  an  entail. 

^  The  charter  of  resignation  and  tides  following  thereon  coutitiite 

Tieoi!^  *  ^^^  investitare,  and  the  expresrioos  in  these  deeds  must  be  intHv 
preted  by  their  recognised  and  technical  sense,  not  according;  ti 
the  intuition  which  the  defenders  nay  attribute  to  the  maker  of  the 
deed.  Intention  cannot  be  admitted  as  entitled  to  any  weight  ii 
the  construction  of  su<^  deeds  in  a  question  even  inter  hanvdes; 
Stair^  iv.  18.  6.  and  7 ;  BarA.  i.  587  ;  ErsL  uu  8.  i)9 ;  and  where 
any  of  the  leading  restrictions  of  entails  are  omitted,  the  Court 
iiav«  uniformily  refused  to  extend  the  fetters,  by  implioation  arising 
irom  what  might  have  been  the  intention  of  the  maker ;  Cam^H 
V.  Wightman,  17  June  1746,  M.  15,d0i5;  Nisbet  t?.  Young,  Nsr« 
1763,  M,  15,516.  The  argument  maintained  in  these  cases  was, 
that  the  intention  of  the  maker  was  to  be  gathered  from  other 
clauses  in  the  same  deed  \  but  no  attempt  was  made  to  central  the 
tneaning  of  terms  in  theimelwsdistinet  and  inlelfigible,  by  reference 
to  another  deed. 

'  This  laQt  is  l^e  plea  of  the  d^endees,  tiiat  the  restrt^ons  of  the 
charter  are  to  be  interpreted  by  reference  to  the  original  entail  of 
1708;  but  the  whole  terms  of  the  charter  of  resignation  are  incon- 
sistent with  the  supposition,  that  the  conditions  and  restrictioas  spe- 
cified under  the  original  tatail  were  to  be  ioaposed  on  any  bat  the 
heir  succeeding  in  virtue  of  that  deed*  The  charter  and  sasine 
17S3,  while  they  g^ve  the  estate  to  a  series  <tf  heirs  different  from 
those  of  the  old  entail,  apply  the  fetters  of  entail  only  to  the  heiis 
of  the  old  entail,  and  not  to  those  of  the  contract  of  marri^jie.  The 
pursuer  is  not  affected  by  these  prohibitions  and  restrictions ;  for  al- 
though, as  a  descendant  of  the  body  of  Charles  Hope,  he  is  anheir 
who  wouM  have  succeeded  under  the  old  entail,  if  that  entail  had 
not  been  altered,  yet  he  does  not  possess  the  estate  under  ^t  en* 
tail>  nor  in  that  character.  He  possesses  under  the  contract  of  mar- 
riage alone,  which  superseded  the  old  entail;  and  he  tadces  it  not  as 
a  descendant  of  Charles  Hope,  but  under  the  new  substitution  to 
heirs-male  of  the  body  of  Charles  Hope.  He  is  not  an  heir  suc- 
ceeding by  virtue  of  die  original  tailzie,  nor  an  heir  and  member 
of  that  tailzie,  which,  being  now  extinguished  by  prescription,  no 
longer  contains  any  line  of  succession,  and  therefore  he  is  nst  one 
of  those  who  fall  within  the  scope  of  the  restrictive  ehiuaes. 

The  same  observaticms  apply  to  the  lands  of  Upper  Graigie  and 
Star>dingstane,  under  the  disposition  by  Charles  Hope,  of  1758^  in 
Ihvoar  of  his  son  William  Hope  Weir,     lliat  disporition  conveys 

-  the  lands  first  to  the  heirs  of  the  t>ld  entail,  and  dien  to  those  iff 
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Ike  deed  1738»  which  is  not  deterlbed  as  an  entaili  but  merely  36  a  7  Mk.  1888. 
Matraet  of  oarriage.  .  The  daiwes  of  jreatriotion  are  applicable  only    Wy^^^ 

to  the  heiiB  of  the  original  entaU.  i![id  VifamT 

But  frrther,  if  a  deed  contains  two  oontradictory  destinations^  and  ■»■  ' 
s  praUbition  to  alter  tha  ordsr  of  suecessiony  that  prohibition  must  p"eak^^ 
be  utterly  tnopeiatire  and  witfaont  meaning,  because,  as  the  deed 
establishes  two  orders  of  succession^  and  the  heir  cannot  adhere  to 
tbe  one  without  altering  the  odier,  it  is  impossible  to  give  effect  to 
loeb  a  provision.  Such  is  the  case  with  r^;ard  to  those  portions 
of  the  estate  of  Craigietiall  held  under  the  disposition  and  charter 
1756  and  the  subsequent  titles.  The  destination  is  to  the  heirs 
of  the  old  entail,  and  to  th^  heirs  of  the  marriage-contract,  who  are 
different;  and  the  prohibitioi^is  simply  against  altering  the  order  of 
succession.  But  as  these  two  destinations  differ,  and  it  being  im- 
poiflibie  to  preserre  both,  the  heir  of  entail  is  not  more  bound  by 
Due  than  by  the  other,  and  must  therefore  be  at  liberty  to  alter,  see- 
ing that  he  cannot,  consistently  with  the  entail  itself,  avoid  altering 
the  ope  if  he  attemp<»  to  adhere  to  the  ot;ber. 

It  was  plmded  for  tlie  defenders— 

1.  It  being  res  judicata,  that  the  pursuer,  as  a  descendant  of  the  Defenden' 
Coootess  of  Hopetoun,  is  barred  from  challenging  any  deed  done  ^^^^ 

bjr  her  in  bontravention  of  the  entail  of  1708,  it  necessarily  follows, 
thit  he  is  barred  from  insisting  in  the  present  acti4Hi,  in  which  he 
Crands  on  the  contract  1T33,  as  being  a  contravention  ef  the  entail 
of  I70& 

2.  Il  is  also  res  judicata,  that  any  reduction  of  the  contract  1733 
sad  subaeqvent  dtles  is  excluded  by  prescription,  and  consequently 
it  is  res  judicata,  that  the  pursuer  does  not  hold  the.  lands  in  fee- 
simple,  or  subject  to  no  valid  prohibition  against  altering  the  order 
of  suocession,  in  respect  that  the  Qontmct  1733  and  subsequent 
tides  have  been  held  to  be  a  vaUd  tailzied  investiture,  fortified  by 
prescription,  and  binding  on  the  pursuer.  In  this  view,  also,  th^ 
present  action  is  entirely  ezcladed  on  the  plea  of  res  judicata. 

3b  The  eentraet  of  marriage,  and  the  investitures  following  on 
that  oantract  in  Ceivour  of  the  pursuer's  grand&ther,  of  his  father, 
sad  of  himself,  contain  an  order  of  succession  and  a  variety  of  limita- 
AioDS  wkioh  are  effeetual  against  all  the  substitutes  under  the.  des- 
4inaCion  contained  in  that  contract,  and  no  substitute  can  alter  the 
order  of  succession,  or  hold  the  lands  in  fee^simple,  without  incurring 
an  irritancy  for  himself,  and  ^^  descendants  of  his  body.  The  pui> 
suer  is  therefore  seeking  to  have  that  declared,  which,  if  actually 
dttue  by  him,  would  lead  to  an  inunediate  forfeiture  of  his  title  to 
the  estate. 
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Defenders* 
Pleas. 


7  Mar.  1833.      ^  The  coDtraet  of  marriage  of  1733,  and  tides  following  thero^ 
"^^s^^mt^    on,  even  without  reference  to  the  entail  of  1708,  and  although  not 

jmToth^^  fortified  by  prescription,  are  binding  upon  every  substitute  heir  suc- 
ceeding to  the  estate,  who  does  not  claim  under  any  prior  and  pre- 
ferable titles ;  and  that  contract  and  these  investitures  form  a  tailzied 
destination,  unchallengeable  in  every  question  inter  hseredes,  and 
binding  upon  each  heir  as  he  succeeds* 

Lastly f  This  contract  of  marriage  of  1733,  and  the  subsequent 
titles,  which  all  bear  reference  to  the  original  entail  of  1708,  daly 
recorded  together  with  the  entail  itself,  are  in  every  respect  valid 
and  effectual ;  and  there  is  no  ground  in  law  upon  which  the  pur- 
suer can  claim  a  right  to  hold  this  estate  in  fee-simple,  or  to  alter 
the  order  o/succession. 


Opinion  of 

Consulted 

Judges, 


Upon  advising  cases,  and  after  a  hearing  in  presence,  the  first 
Division  required  the  opinion  of  the  other  Judges  on  the  following 
questions : 

<  I.  Whether,  under  the  circumstances  stated  on  the  record) 

<  there  is  a  valid  subsisting  entail  of  the  estate  of  Craigiehall,  where- 

<  by  the  pursuer  of  the  present  action,  Mr  Hope  Vere,  is  effectnal- 

*  ly  prohibited  from  altering  the  order  of  succession,  contracting 

*  debt,  and  selling  the  said  estate  ? 

<  IL  And  separately.  Whether,  in  so  far  as  regards  the  lands  of 
^  Upper  Craigie  and  others,  of  which  a  Crown  charter  was  passed 

*  in  1758,  upon  the  resignation  of  Charles  Hope  Weir,  Esq.  in 

<  fttvour  of  himself  in  liferent,  and  William  Hope  Weir,  his  son,  in 

<  fee,  there  is  a  valid  subsisting  entail,  whereby  the  pursuer  is  effeo- 

<  tually  prohibited  from  altering  the  order  of  succession,  contract^ 
« ing  debt,  and  selling  the  said  lands  of  Upper  Craigie  and  others? 

The  following  opinion  was  returned  by  Lords  Glenlee,  Cniir* 
GLETiE,  Meadowbank,  Mac&enzib,  Medwyn,  Corehouse,  Fci/- 

LERTON  and  MONCREIFF : 

^  The  summons  in  this  action  bears,  that  the  pursuer  is  endtled 

<  to  have  it  found  and  declared,  *  that  he  now  holds,  or  may  hold, 
^<  the  said  lands  and  estate  of  Craigiehall  and  others,  subject  to  no 
*^  fetters,  conditions,  or  restrictions  of  entail,  or  at  least  that  he 
^*  holds  or  may  hold  the  said  lands  subject  to  no  valid  prohibitioD 
^<  against  altering  the  order  of  succession;'  and,  therefore,  it- con- 
^  eludes  for  a  decree  of  declarator  against  the  heirs  called  by  the 

*  destinations  of  the  estate,  *  that  the  pursuer  does  hold,  or  is  noir 
<<  entitled  to  hold  the  said  lands  of  Craigiehall  and  others,  subject 
^<  to  no  fetters,  conditions,  or  limitations  whatever,  at  least  subject 
<<  to  no  valid  prohibition  against  altering  the  order  of  succession.' 
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<  The  paiticalar  qaestion  which  is  raised  under  this  conclusion  is,  7  Mar.  I83a 

<  irtieth'er,  by  the  form  and  construction  of  the  investitures  of  the  ^^^v^^ . 
« estate  constituted  by  the  charter  of  resignation,  of  date  the  26th  ^^q;^^^ 
'July  1733,  the  restrictions  and  limitations  of  entail  therein  ex-      

<  pressed  are  efibctnally  applied  td  the  heirs  to  whom  the  estate  i^  contldted^ 
'destined  by  that  deed,  and  the  marriage-contract  on  which  it  pro-^  Judges. 

'  ceeds,  and  for  the  protection  of  the  course  and  order  of  succession 
'  diereby  laid  down. 

'  Here  is  no  doubt,  that  in  this  question  the  pursuer  is  entitled 

'  to  a  strict  construction  ;  for  though  this  is  a  declarator  inter 

'beredes  only,  the  question  relates  to  the  imposition  of  fetters  or 

' restraints  upon  the  right  of  property;  and  in  all  such  questions  a 

'strict  interpretation  must  be  g^ren.     We  understand  this  prin- 

'  dpie,  as  established  by  the  authorities  and  decided  cases,  to  mean, 

'  not  merely  that  without  direct  words  such  limitations  cannot  be 

'  imposed  from  presumed  or  implied  intention,  but  that,  even  where 

'  there  are  words  within  the  deed  having  a  certain  tendency  to  in- 

'  dicate  the  intention  of  the  granter,  theiy  may,  under  the  strict 

'  construction  of  the  law  of  entail,  fail  of  effect,  either  from  want  of 

'  technical  precision,  or  from  error  in  the  form  and  manner  in  which 

'  they  are  introduced. 

<  Bat  taking  this  principle  to  be  undoubtedly  fixed,  we  hold  it  to 
'  be  dear,  on  the  other  band,  that  the  necessary  clauses  of  limita- 
'  tion  may  be  imposed  on  the  heirs  called  in  various  forms.  There 
'are  certain  technical  words  in  general  use,  some  of  which  are 
'  essential  in  the  clauses  themselves.  But  there  is  no  fixed  rule  as 
'  to  the  place  or  form  in  which  they  may  stand  in  the  deed.  It  is 
'  not  even  essential,  in  the  first  constitution  of  an  entail,  that  the 
'  clanses  should  be  within  the  deed  itself;  though,  under  the  statute 

*  1685,  it  18  necessary,  to  make  it  effectual  against  third  parties, 
'  that  they  shoold  be  engrossed  in  the  investitures  following  on  it; 
'  for  it  has  been  repeatedly  decided,  that  an  entdl  may  be  effec- 

*  tually  made  by  reference — by  declaring  that  the  lands  shall  be 

*  taken  and  held  under  all  the  conditions,  prohibitory,  irritant,  and 

*  resolutive,  expressed  in  an  entail  of  other  lands  already  completed ; 
<Dono.  Don,  5  Feb.  1718;  Lawrie  1;.  Spalding,  24  July  1764. 

*  In  such  cases  it  is  necessarily  implied,  that  the  special  clauses  re- 

*  fenred  to  cannot  be  taken  litetatim,  applicable  as  they  are  to  other 

*  lands,  and  perhaps  to  a  different  series  of  heirs.  The  words  of 
'  restriction  in  the  first  deed  of  entail  must  be  taken  and  applied, 
'  by  the  force  of  the  words  in  the  deed  referring,  to  the  lands  and 
'  to  the  heirs  expressed  in  that  deed.  There  are  other  examples  of 
'  the  same  principle,  where  all  the  clauses  are  within  the  same  deed, 
'  as  in  the  entail  of  Roxburgh,  Where  the  liniiting  clauses  were  all 
'  applied  in  point  of  words  to  the  <  persons  before  designed,'  <  above 
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Yere  t;.  Ufl|M 
and  Othen. 


Opinion  of 

ConniUed 

Judges. 


<  written/  kc  but  irere  held*  by  itteans  of  other  geaend  words,  to 
be  effectually  imposed  in  regard  to  &e  posterior  destiiifttien  in  tke 
same  deed. 

<  In  the  present  ease,  the  question  9ffean  mainly,  if  not  excb- 
sively»  to  depend  on  the  charter  of  resigoatioa  1788^  and  ike 
seisin  following  on  it,  whidi  have  been  found  to  constitute  a  pie- 
scriptire  title  in  favour  of  the  aeries  of  ben  therein  mentioiied. 
It  may  perhaps  admit  of  some  doubt  and  diSerenoe  of  jOfHsiso, 
whether,  as  die  charter  proceeds  expressly  on  the  pioouratory  of 
resignation  in  the  marriage-contract  which  inunediately  precede 
it,  it  may  not  be  competent  to  lock  into  that  contract  for  an  ex« 
planation  of  any  thing  which  may  appear  to  be  doubtful  ia  the 
charter  itself.  But,  as  the  pursuer  and  his  predeceseors  hame  po6* 
sessed,  by  akBfter  and  seisin,  ftur  beyond  the  years  ci  preseriptioD, 
according  to  the  terms  of  the  investiture  on  the  charter,  and  sb 
that  has  been  found  to  constitute  a  prescriptive  title  against  hiDj 
it  appears  to  be  the  safer  rale  of  judgment,  to  c<msider  the  open- 
lioa  of  the  restrictive  clauses  exdusivdy  on  the  tenns  of  the  div* 
ter  itself. 

*  It  seems,  however,  to  be  very  clear,  that  if  the  porsuer  is  ailsv- 
ed  to  hold  by  the  charter  exclusively,  he  must  take  it  as  it  ie,  asd 
etand  by  it  absolutely  akid  consistently.  If  we  are  to  go  out  of  it 
at  all,  Uie  most  material  deed  referred  to  is  the  marrii^-coatnM^; 
and  if  that  be  looked  into,  the  intenlion  at  least  is  perfectly  C0^ 
tain.  But  if  all  explanatioa  by  means  of  the  contract  is  to  be.  ex* 
duded,  neither  can  the  old  entail  of  1708  be  eohaidered  b  iti 
particular  dauses,  to  tine  effect  of  quaiifyiag  or  affecting  Uie  ope* 
ration  of  the  limitiag  dausies  in  this  charter. 

<  In  the  cause  which  was  decided  between  the  same  parties,  bf 
the  Lords  of  the  Second  Div&ion,  it  did  oertainly  appear,  tket 
there  was  a  discrepancy  in  legal  «ffeet  between  the  destination  is 
the  eatsal  1708^  and  the  destination  in  the  marriage^contraetsBd 
charter  1733.  And,  notwithstanding  the  reference  from  the  oae 
to  the  other,  it  was  held  thlit  the  charter  onist  reguhito  the  see- 
cession,  that  is,  that  the  lands  were  effectually  resi^^d,  and  chsh 
tor  and  seisin  given,  in  fivirottr  of  the  series  0k  heirs  Shereia  sped* 
iied. 

<  In  the  present  question,  it  does  not  iq^pear  that  the  discrepsocf 
between  the  two  destinations  is  material  or  competent  for  the  cod* 
sideration  of  the  Court  The  point  settled  ia,  that  the  heirs  ostt' 
ed  are  the  heirs  expressed  in  the  dispodtive  dauas  of  the  diarter. 
And  the  single  question  now  is,  whether  die  fetters,  as  kid  dova 
in  that  deed,  are  effectaaUy  applied  to  Ae  hein  so  called,  andte 
the  order  of  succession  so  appointed  ? 

<  There  is  difficulty  in  this  question,  arising  from  the  peculiar 
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^ftroetaM  of  the  dmter.    It'  has  not  been  fiamed  as  it  ought  to  7  Mar.  igsa 
<  faftTt  been,  ftocecding  to  a  correct  eyitem  of  conveyandng.     The    ^"^y*^ 
'dispoiitive  clause,  as  it  sSaads  in  die  eommenoeoieni  of  dbe  deed,  ^^^j^j^ 
*  Hikes  Ho  mentien  of  oonditions  or  lunitatifHis.    The  gnmi  and 


'dlq^tkm  is  made  to  Chaises  Hope  aod  the  aeii«  of  hei^^  c^Sl^ 

'  mhriy  mentsMiBd ;  and  theni  there  is  a  reference  to  the  entail  Judges 

*  1706;  which,  r^rencenay'eidier  relate  to  the  whde  destination, 
'soderannstakeas  to  the  effect  ^it,  or  only  to  the  heirs  who  come 
'after  tiie  special  hebs  dF  Charles  Hope  in  his  marriage  with  Oa- 
'tberiDe  Weir,  or  in  any  subsequent  marriage — the  words  adaut^ 
'  ting  flf  either  constraction.   But,  however  it  be  tahen^  it  is  settled 

*  tint  this  reference  does  aot  qualify  the  destinatian.  The  lands 
*»s  tiMa  iaseited  by  genecal  descriptioa. 

'  The  ftamer  of  the  deed  has  next  inserted  a  clause  of  qnssqai- 

*  den.  There  oeems  to  Jbe  no  doubt,  that  this  dame  extends  from 
'ill  comnseaceiBent  oa  page  83,  B,  of  the  printed  deed  to  the 
'duie  of  teaendas  page  80,  £,  for  the  evident  eonstroction  of  the 

*  Latin  words,  in  the  ciaQse  begzmdng  with  ^  Com  et  sab  onere,' 
'at  89,  D,  shews  that  it  is  still  meant  to  be  descriptive  of  the  pro-^ 
'cQfitory  of  xeagaatJon  in  the  matriage-coatiact  and  the  resigna- 
'tioomade* 

*  Tkm  danse  of  qiisdquidem  is  very  iaaecarately  framed.    It 
'  bests  diat  the  lancb  had  beknged  to  Coontem  Henrietta,  and  that 

*  Aey  weve  resigned  ia  virtiae  of  the  pisocomtory  granted  by  her  in 
'  die  maniage-contiBct,  specified  by  its  date,  *  in  ftvorem,'  &c; 
'  Then  Hallows  what  KmgH  to  have  been  an  exact  recitation  of  the 
'  piscaiatory .  But  it  is  not  so ;  and  to  this  eanse  we  attribute  all 
'  the  tKflBcahy,  or  appearance  of  difficulty,  which  there  is  in  the 
'  Okse.  It  -does  not  insert  the  destination.  Bat  it  mast  dearly  be 
^  held,  in  consonaace  with  the  former  ededsion  of  the  Court,  that 
'  the  words  <  reliqais  haeredibus  talie  anpm  aiCTtionat,'  and  die 

*  words  ^  modo  supra  «:qp>re8sV  relate  to  and  take  in  the  destination 
'ss^ven  in  the  dispositive  dause,  aotwithstandfaigthe  intervening 
'  words  of  reference  to  the  original  bond  of  tailne*  The  narratiTe 
'  of  the  re^nation  in  fitvoor  of  those  beiis  is  followed  by  the  danse 
"idqne  omainMHto,'  &o*  smder  the  iMadens,  conditions,  4ec.  &c« 
'Here  tiiere  is  a  plain  blunder  in  tSie^words  *  snpra  script;'  bat  it 

*  ia  followed  by  the  refarenoe  to  the  old  entail,  and  then  by  the 
'  videlicet,  covering  all  the  clauses  of  limitartion  as  spedfically  in- 


*  h  seems  to  be  unnecessary  to  go  into  a  annate  analysis  of  the 

*  whaie  clauses*    There  are  some  of  them  in  wUch,  from  the  awk-^ 

*  wwpi  manner  in  whidi  the  sentences  are  framed,  the  purpose  of 
'  the  faiiies,  in  so  for  as  ii  may  be  legitiautte  to  collect  it  fiiora  thd 
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7  M^.  183a  <  marriage-oontract,  might  fail  of  effect  As  ain  ezjample^  we  may 
^^^V^*^    *  refer  to  the  provision  on  page  86,  C,  D,  for  the  event  of  any  of 

^doihmT  ^  ^^  '^^^^  succeeding  to  the  honours  and  estate  of  Hopetoun*  Bot, 
-7-^ —       <  attending  to  the  conclusions  of  the  present  action,  it  seems  not  to 

Consu^tod^     *  be  at  all  necessary  to  resolve  every  particular  case  which  ini^t  in 

Judges  <  possibility  arise*     The  maiterial  point  is  to  consider,  whether  the 

<  ordinary  clauses,  prohibitory,  irritant,  and  resolutive,  are  applied 

<  to  the  heirs  in  whose  favour  the  resignation  was  made,  and  the 

<  charter  of  resignation  granted,  and  for  the  protection  of  that  de»- 

*  tination. 

<  These  clauses  begin  at  page  86,  E,  F,  &c. — <  Ac  etiam  piOTi- 
*<  den.  et  declaran.,  sicuti,'  &c.     Under  this  word  ^  aicuti'  there  is 

<  a  reference  to  the  old  entail.     But  the  '  providen.  et  declaran.' 

<  are  clearly  part  of  the  procuratory  of  resignation  narrated.  And 
^  what  is  provided  and  declared  ?  '  Quod  non  lidtum  aut  leg^timoffl 
<*  erit  diet  Magistro  Carolo  Hope,  neque  ullis  hseredum  velmem* 
<^  brorum  talli^  supra  mentionat  prmlict  talliam  et  ordinem  sucoes- 
*^  sionis  supramentionat.  alterare,  innovare,'  &c.      It  is  certainly 

<  unfortunate,  thieit  the  writer  of  the  deed  should  have  here  and  in 

<  other  places  curtailed  the  most  important  words,  so  as  to  leave  the 

*  grammatical  case  of  the  participle  supramentionat.  under  a  possi* 
^  bility  of  doubt     But  we  think  it  sufficientiy  clear  upon  the  whole 

*  words,  that  the  heirs  and  the  order  of  succession  here  referred  to, 

*  are  the  heirs  and  the  order  of  succession  before  mentioned  in  this 
^  deed.     There  are  no  other  heirs  before  mentioned,  either  in  this 

<  charter,  or  in  the  first  part  of  the  procuratory,  if  that  could  be  re- 

*  ferred  to.     The  destination  to  them  is  the  only  order  of  saoeession 

<  to  which  the  words  could  be  applied.    And  it  may  be  observed, 

*  that,  in  the  clause  of  exception  and  reservation  at  page  87,  G, 

*  where  similar  words,  with  the  same  abbreviation,  are  used,  the 

<  heirs  and  members  of  tailzie  <  supra  mentionat'  are  so  pot  in  op* 

<  position  to  the  provisions  of  the  original  entail,  that  the  snprt 

*  mentionat  must  relate  to  the  heirs  of  tailzie  above  mentioned,  and 

<  cannot  relate  to  the  entail  1708. 

*  The  prohibitory  clause,  therefore,  appears  to  be  sufficient;  and 

<  it  is  not  said  that  it  does  not  contain  all  the  necessary  words.  A 
^  question  has  been  raised  on  the  resolutive  cause.  There  is  per- 
^  haps  some  difficulty  in  the  construction  of  the  words  and  sentences; 

*  but  we  think,  that  the  words  *  providen.  et  declaran.'  cover  ill 

*  these  clauses.    The  ^  sicuti'  reaches  them  also,  adopting  the  clauses 

<  of  the  old  entail,  but  applying  them  to  the  heirs  of  the  duurter 

<  itself.  And  the  words  <  et  per  diet  talliam,'  &c.  in  p.  87,  B,  m^t 
(  perhaps  be  considered  as  a  continuation  of  that  part  of  the  sentence 
<•  which  forms  the  irritant  clause,  beginmng  at  87,  A,  <  et  si  diet 
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« Magister  Carolns  Hope/  &c*  shall  do  in  the  contrary,   their  7  Mtr.  183a. 

<  wbok  acts  shall  be  null  and  void ;  *  and  by  the  said  tailzie  it  is  de-    ^"^V^ 

**  dared,  that  the  person  so  oontravening,'  &c.     But  supposing  this  ]^"Vtiiw»?^ 

*  not  to  be  the  right  construction,  then  the  clauses  would  run  thus —      -^ 

"  proyidiBg  and  declaring/  as  it  is  provided  and  declared  by  the  comJJIJ^^ 

<  ordinal  entail,  that  it  shall  not  be  lawful,  &c. ;  and  if  any  of  the  Judges. 

<  bein  shall  do  in  the  contrary,  their  acts  shall  be  void ;  and  as  it  is 
'  declared  by  the  said  tailzie,  that  the  person  so  contravening  shall 
'ibrfeit,&c. 

'  The  powers  reserved  are  clearly  reserved  to  the  heirs  of  the 
'charter,  page  88,  A,  B ;  and  then,  at  89,  D,  the  concludon  of 
'  thequsquidem  bears — *  Under  the  burden  of  which  *  reservations,^ 
'&c  the  resignation  was  made  in  favour  of  Charles  Hope  *  alio* 
^  ramqae  hseredum  supra  mentionat.,'  where  this  last  word  must  ne- 

*  cessarily  be  a  genitive,  and  refer  to  the  heirs  as  before  mentioned ; 
<and,  of  course,  according  to  the  previous  decision,  not  qualified  by 
'  the  reference  to  the  old  entail  which  follows* 

<  The  quseqnidem  clause  being  finished,  the  clause  of  tenendas  is 
'  then  brought  in ;  and  this  undotibtedly  is  very  clear  and  precise. 

<  The  lands  are  to  be  held  by  Charles  Hope,  and  the  heirs  of  tailzie 

<  substituted  to  him,  <  modo  9upra  script,  cum  et  sub  omnibus  pro- 
^  virionibus,  conditionibus,  reservationibus,  oneribus  et  clausulis  ir- 
«  ritantibns  pairticulariter  supra  express.,'  without  any  reference  to 

*  the  old  entail.  And,  finally,  the  precept  of  seisin  refers  to  the  con- 
'  ditions  in  similar  absolute  terms. 

'  On  a  review  of  the  clauses  of  this  charter,  we  are  of  opinion, 
'  that,  though  it  is  in  various  respects  inaccurately  framed,  it  is  on 

*  the  whole  effectual  to  oblige  the  heirs  succeeding  in  virtue  of  it 
^  to  hold  the  estate  under  the  conditions  of  entail  particularly  recit- 
^edin  the  qassquidem  clause,  and  to  prevent  them  from  altering 

*  the  order  of  succession  laid  down  in  the  dispositive  clause,  and  from 
'  holding  the  estate  in  other  respects  free  from  the  fetters  agunst 
^  selliDg  the  estate  or  contracting  debts  to  affect  it.  We  can  ima- 
'  gine  particular  cases  to  arise  out  of  this  entail  which  would  be  at- 
'tended  with  greater  difficulty;  but,  in  order  to  meet  the  condu- 
ctions of  the  present  action,  it  does  not  appeair  to  us  to  be  ne6es* 
^sary  to  anticipate  the  opinion  which  might  be  formed  on  any  such 
'  particular  cases. 

'  The  restraining  clauses  are  not  in  this  case  engrossed  in  the  dis^ 
'  positive  clause.  But,  as  a  charter  of  resignation  is  not  an  original 
'  wiit,  but  the  act  of  the  superior,  upon  the  resignation  of  the  vas"- 
lal,  we  are  of  opinion,  tiiat,-  in  a  title-deed  of  this  nature,  it  is  suf- 

'*  There  Is  m  niistake  in  the  word  cujusqutdeiD ;  but  it  it  of  no  conseqiienoe.    -    ' 
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fieient  to  lendar  die  clauses  effeetaal»  that  tkey  are  deailj  laid 
down  in  the  reeitadon  of  the  terms  on.  which  the  redgoaliea  wm 
made,  and  referred  to  in  the  daime  ^  holding  and  in  the  preeept 
of  eeisin* 

(  On  the  whole,  in  answer  to  the  first  ^estion  proposed  to  a% 
we  are  of  opinion,  that,  under  the  circamstances  stated  on  die  re- 
cord, there  is  a  valid  subeisdng  entail  of  die  estate  of  CragiehaU, 
whereby  the  pnssuer  of  the  present  actiiMBt  Mr  Hope  Vere,  is  ef- 
fectually prohibited  from  altering  the  order  of  succession,  contract- 
ing debt,  and  selling  the  said  estate. 

'  We  do  not  understand,  that  onr  opinion  is  now  required  en  the 
ssoond  quesdon  originally  submitted  to  us,  reladre  to  the  spedal 
case  of  the  lands  of  Upper  Craigie  and  others/ 

Upon  minutes  for  the  pardes  requesting  the  opinioo  of  die  Con- 
sulted Judges  upon  the  second  question  formerly  put  to  them,  the 
following  joint  opinion  by  the  same  Judges  was  retorned : 

<  We  understand  it  to  be  the  desire  of  die  parties,  expressed  in 
die  minutes,  that  we  should  mske  some  answer  to  the  second  ques- 
tion which  was  proposed  for  our  opinion  by  the  Lords  of  the  First 
Division,  in  order  that  the  cause  may  be  exhausted  in  this  Coart, 
so  &r  as  it  can  be!  now  exhausted. 

<  That  question  is,  whether,  in  die  particular  sitoation  «f  die 
Unds  of  Upper  Craigie,  in  respect  ef  the  Crown  charter  in  175^ 
as  described  in  the  question,  there  is  a  valid  and  stobeiHdi^  enttul 
as  to  these  lands,  by  which  the  pursue  is  eflfectually  prohibited 
from  altering  the  order  oi  succession,  contracting  debt,  or  selling 
die  lands  ? 

c  We  are  of  opinion,  that  it  is  impossible  to  give  any 
tory  judgment  on  that  quesdon  in  the  present  action,  nntil 
further  proceeding  shall  have  been  taken  by  the  pursuer,  or  by 
one  of  the  parties,  for  finally  disposing  of  the  previous  action,  re* 
ferred  to  ip  die  record,  which,  in  so  fiir  as  it  related  to  these  lands 
of  Upper  Craigie,  is  still  in  dependence  in  the  Seccmd  Divisiott 
of  the  Court. 

*  By  the  summcms  in  diat  action,  die  puisaer  eonelnded  to  have 

it  found,  that  he  was  entided  to  possess  the  lands  comprehended 

in  it  by  the  tide  of  the  old  enteil  of  1708,  under  all  the  con* 

ditions  and  limitetions  of  that  deed*    Bat  when  the  Coort  decided 

die  question  which  was  there  raised,  in  regard  to  the  other  Iniids, 

tbey  remitted  ^  to  the  Lord  Ordinary  to  hear  counsel  fw  the  par* 

^  ties  further  on  the  effect  of  the  conveyance  by  Charles  Hspe 

*  Vere,  the  pursuer's  £EUher,  dated  the  11th  February  1758^  and 

<  tides  fioUowing  thereon,'-*-^  mid  to  do  dierein  as  his  Lordship 
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<<  skll  see  just'     The  titles  thus  referred  to  are  those  which  supply  7  Mar.  1833. 
'  to  the  lands  of  Upper  Craigie.     But  we  do  not  find  that  any  &r-    ^""^V^ 

<  ther  discussion  has  taken  place  under  the  remit ;  and  the  action  is  ^^o^^^^^ 

*  still  in  Coarty  but  before  the  Second  Division.  ...... 

<  Attending,  therefore,  to  the  nature  of  the  conclusions  in  the  ^q^„^J^^^ 
'present  action,  compared  with  those  in  the  former,  and  to  the  Judges. 

<  grounds  of  ai^ument  employed  in  sopportof  them,  it  seems  to  us 
'  to  be  altogether  impossible  to  give  any  judgment  on  the  question 
'  DOW  submitted  to  us,  until  it  be  first  determined,  in  the  previous 

*  depending  action,  whether  the  pursuer  must  be  held  to  have  pos- 

*  sealed  these  lands  of  Upper  Craigie  by  the  title  of  the  old  entail) 
<or  by  what  other  title  be  has  possessed  them ;  or^  at  leasts  until 
'  tiiat  other  action  shall  have  been  in  some  manner  disposed  of  in 

*  its  appUcadon  to  the  lands  in  question.' 

The  Jndgee  of  the  First  Division  c<mcvrred  in  the  opinion  given 
by  the  consulted  Judges,  and  the  following  interlocutor  was  pro- 
noonoed :  *  The  Lords  having  resumed  consideration  of  the  cases  JudgmeDt. 

*  fcr  the  parties^  and  other  papers,  with  the  opinion  of  the  eoasdited 

*  Jttd|[S8|  they  sustain  the  defences,  and  assoihiie  ike  defendersi 
*so &r  «s  req>eots  all  the  lands  and  estate  mentioned  in  the  sum* 
^SMOs of  dedamtor,  ezc€|>t  the  lands  of  Upper  Craigie  and  the 
'  hods  of  Standingstane,  with  the  teinds  contained  in  ike  charter^ 

*  88  February  175d,  and  decern ;  and  as  to  the  lands  and  teinds  in 

*  the  said  (diarter  1758^  they  reserve  the  consideration  of  the  entail 
<  of  these  aniil  the  issue  of  the  action  of  dedairator  and  reduction, 

*  stQl  in  dependence  in  the  Second  Division  of  the  Court ;  find 
'  the  pursuer  liable  in  expenses,'  &c. 

im^  CoMkenm,  (MuMvy.  Act.  Lard  Adc6e&lB,  (J^ffi^y)  ^^  A.  Mitarm^,  Buthmr* 
fiad,  G.  Hotr.  Gwrg%  DmJop,  W.  8.  Agent.  A\U  Sima,  P.  Robmi9(m» 
Jn.  Hcpey  W,  &  Age^u        D.  Clerk. 

T. 
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Salmon-Fishing.-^Statute  1569,  ^  68. — Stake-nets  placed,  on 
Sixndi  adjaininff  to  and  within  the  bounds  of  a  triver^  whose  JreA 
water  joins  the  Solway  at  a  lower  feinti^^found  net  protected  hy  the 
act  1563,  whidi  excepts^firtm  the  general  prohibitian  to  use  endws 
and  yairs^  such  engines  *  being  upon  the  water  of  Solway f* — although 
these  sands  ar^  covered  by  the  tide  of  the  Solway  when  itflaws^  and 
are  left  dry  when  it  Abs. 

This  was  an  action  of  declarator  and  damages,  setting  forth,  that 
the  parsuer  ia  proprietor  of  certain  valuable  fishings  in  the  rirers 
Nith  and  Cargen^  and  diat  die  defenders,  being  alleged  propxieton 
of  fishings  in  the  lower  part  of  the  Nith,  took  it  upon  tfafem^  most 
^legall7,  to  alter  the  cwunon  mode  of  fishing  which  had  hi&erto 
been  practiced  in  that  river,  and  to  erect  certain  stake-nets  and  other 
pxed  engines  for  taking  fish  within  the  limits,  and  upon  the  banks 
and  shores  of  the  river  Nith,  opposite  to  th6ir  respective  lands 
inrhereby  great  quantitiecr  of  salmon  and  other  fish  were  taken  oon« 
trary  to  law,  and  much  injury  was  thereby  occasioned  to  the  pur* 
suer^s  fishings ;  and  therefore  concluding  to  have  it  found  and  de- 
clared, that  the  defenders  have  no  right  to  erect  stake-nets  or  other 
fixed  machinery  for  catching  salmon,  not  formerly  used  widiin  the 
riveir  Nith,  either  in  that  water,  or  on  the  sands  and  shores  adjoin- 
ing thereto,  between  high  and  low  water  marks ;  and  it  being  so 
found,  that  the  defenders  should  be  prohibited  firom  using  such  ma- 
chinery in  these  situations  in  future ;  and,  further,  found  liable  in 
damages  for  the  injury  already  sustuned  by  the  pursuer. 

In  defence  it  was  pleaded^  that  the  whole  fishings  in  queatiiiD, 
being  situate  where  the  salt-waters  of  the  Sdiway  ebb  and  flow, 
are  protected  by  the  saving  clause  in  the  act  1563,  c.  68^ — <  jnto- 

<  viding  always,  that  this  acte  in  na-wayes  be  extended  to  the  craves 

<  and  yairis  being  upon  the  water  of  Solway.* 

The  cause  was  remitted  to  the  Jury  Court,  but  the  parties,  with- 
out going  to  trial,  agreed  that  judgment  should  be  pronounced 
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upon  the  ibIIowiDg  ttBtement  of  hcta ;  <  1.  Tliat  the  defended  did,  8  M«r.  ]8a% 

*  during  the  years  mentidned  in  the  issues,'  (viz.  from  1822  to    ^^^y^^ 
1S25|)  '  use  8take*nets  of  a  ponstruction,  and  in  situations  which,  Qs JIid'aAd 

*  but  for  the  exoeptwi  as  to  the  water  of  Solway  contained  in  the  Otbera. 
M56d»  c.  68,  would  be  illegal. 

<  2.  Thai  the  nwt  Nith  falls  into  the  Solway  Frith,  and  thatt 
^  these  nets  are  placed  above  the  point  at  which  the  fresh  watei^  of 

*  the  riyer  Nith  joins  the  Solway  Frith  at  low  water,  and  are  witb* 
'  in  the  bounds  of  the  river  Nith. 

^  8.  That  these  nets  are  not  placed  in  the  firesh^water  of  the 

*  Nith,  but  on  sands  or  shaulds  adjoining  thereto ;  which  sfuids  or 
^shaulds,  and  the  said  nets  thereon,  are  covered  by  the  tide  wh^a 

*  it  flow^  but  are  left  dry  when  it  ebbs. 

*  The  question  for  the  decision  of  the  Court  on  the  above-stated 
^  bets  shall  be,  Whether  the  nets  are  protected  by  the  exception 
'  b  &voar  of  the  water  of  Solway,  contained  in  the  said  act  ? 

In  support  of  the  negative  of  this  question,  the  pursuer  pleaded 
^The  crnives  and  yairs  which  the  act  1563  excepted  from  its  ge*  Punuer's 
neral  prohibition,  were  such  as,  at  the  date  of  the  statute,  existed  P^«*^ 
in  certain  shoab  and  pools  in  the  upper  part  <^  the  Solway,  into 
whieh  the  Eek,  Annan,  &c.  discharge  themselves;  *  the  water  of 

*  Solway,'  in  the  sense  of  the  statute, .  being  in  fact  syn<Hiymous 

^th  what  in  ancient  times  was  called  *  Soottiswath,'  or  the  Scottish  ^ 

fsrd;  (see  Dr  Jamegan*s  Diet*  voce  <  ScMiawaOi,*)*    The  reason  i>f 

the  exception  obviously  was,  that  as  the  statute  of  course  could  not 

be  enforced  on  the  English  side  of  the  Solway,  any  attempt  on  the 

part  of  the  Scottish  legislature  to  protect  the  fishings  in  that  water^ 

in  common  with  all  the  waters  within  Scotland,  could  only,  have 

the  effect  of  benefitisg  England  by  abridging  the  rights  of  Scotsmen* 

A  similar  example  of  the  same  policy  occurs  in  the  act  1429,  a  181« 

Bat  this  considerati<m  could  not  influence  the  Legislature  to  exr 

tend  the  exception  to  any  of  the  rivers  flowing  into  the  Solway 

en  the  Scottish  side;  and,  at  all  events,-  no  reason  can  be  assigned 

why  the  Nith,  or  any  other  of  these  rivers,  should  not  have  been 

mentioned  by  name,  if  it  had  been  meant  to  inolude  any  of  them 

irithin  the  exception  of  the  *  water  of  Solway.' 

It  is  said  that  the  fishings  in  question  are  not  to  be  considered 
fishings  in  the  Nith,  because  the  defenders'  niets  are  not  placed  in 
the  firesh  water  ai  the  river,  but,  on  the  oontrar}^  must  be  held»  in 
the  meaning  of  the  statute,  *  upon  the  water  of  Solway,'  because 
covered  by  the  tide  when  it  .flows.  But  it  is  admitted,  that  the 
nets  are  placed,  not  only  above  the  point  at  which  the  fresh  water 
ef  the  Nith  joins  the  Solway  Frith  at  low  water,  .but  also  '  witbi» 
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8  Mar.  1833.  <  the  bouodflof  the  rirer  JKfkh^'  and,  ef  jeoiu«e»  aoi;  witUa  th^  ^r 
Del  or  proper  bounfis  of  the  Solway.  It  is  still  tnuh  PO  doubt,  that 
the  tide  of  4lie  oeeaii«  flowing  through  the  frith  of  Solw^y,  ^d  op 
the  connse  of  the  Nith,  coreis  also  the  wd  bftnks  vhich  howd  tliat 
river)  and  where  the  defenders  hare  placed  their  jietii ;  bat  to  vprinf 
tain,  on  that  account,  that  those  nets  are  placed  ^  upon  the  water  of 
*  Solway/  while  it  is  admitted  that;  their  posiliioii  is  not  upop  Hie  b^ 
or  within  the  bounds  of  tho  JSolway,  is  to  adopt  a  most^trsiB^ipd 
fimciful  construction  of  the  words  of  the  act,  totally  irrepooplsbl* 
with  many  statates  which  eithei  daMtibe  the  bouadaijes  of  the  Nith, 
or  regulate  the  salmon-fishings  in  that  river  by  itBeU»  or  in  comjpoi 
with  other  streams.  Thus  the  defenders  must  assiwcy  that  the  tei^ 
mination  of  the  Nith,  or  its  junction  with  the  Solway*  with  reference 
to  the  statutory  regulation  as  to  the  ^  close  time'  of  that  riv^r,  was 
held  by  the  Legislature  to  he  a  varyiog  pointf  /dependent  pa  tb« 
state  of  ^he  tide,  or,  in  other  wo^ds,  that  what  are  the  banks  of  tte 
Nith  at  low  water,  become  the  banks  of  the  Solway  as  the  tide 
flows;  Acts,  IMU  P-  IH;  1597,  c  366;  Fol.  Sfat,  vui.  »9l 
vol.  X.  101 ;  82,  Geo.  IIL  c  94,  and  several  other  local  act^n 

It  is  said  that  the  Solway  is  not  a  proper  estovy  or  mouth  of  a 
river,  but  an  arm  of  the  f  ea,  which,  therefore,  did  not  require  spei^ 
exemption  from  the  statutory  prohibition  pf  ^hing  by  m^an^of  fif  ^ 
machinery;  and  eomequendy  the  exception  of  the  ai^t  1363  miiat 
have  refwence  to  the  fishings  in  the  streams  and  waters  flowing  i^tP 
the  Solway.  But,  in  the  first  place,  this  explanatipn  of  ^^  act  ^  ao^ 
•consistent  with  the  defenders'  argument  founded  on  the  ^U  ^ 
the  station  of  the  fishings  in  question  is  not  in  tb^  fresh  water  ef 
the  Nith,  but  qn  adjoining  sand^  which  are  left  dry  when  the  tide 
ebbs*  In  the  second  place,  this  interpretation  of  the  excepti^  11 
not  only  unsupported  by  ftuthodty  of  any  kind,  hot  appeaiv  «i^ 
to  be  Uie  meaning  of  the  Legislatpre,  from  the  terms  of  varioRS 
odier  statutes  above  referred  to.;  and,  in  particulai^  from  the  act 
1507,  c.  365,  excepting  from  the  statute  law,  as.  to  cruiFCs  md 
yairs,  the  <  water  of  Annand,'  which  must  have  been  oonsideied 
superfluous  by  the  Legislature^  on  the  supposition,  that  this,  aloq|; 
with  all  Qther  streams  flowing  into  the.  Solway,  was  andeistood  U 
already  protected  by  the  general  exception  of  the  act  156S,  which 
the  former  statute  ratified  and  copfirmed*  Further,  the  defendenf 
theory  assumes  as  fret  what  is  not  true,  viz«  that  the  Solway  vtf 
so  sioch  a  branch  ef  the  sea  thsoughoQt,  that  it  liid  not  require  ts 
i>e  excepted  by  the  statute.  The  upper  branch  of  the  Solwsy^ 
i>eing  composed  merely  of  the  united  streams  of  the  Esic,  Jbuaaai 
&C. ;  but  for  the  statntovy  excf  ption,  must  have  fillip  aadf  r  the  gar 
aeral  prohibitioa. 


No.  74  COURT  OF  SESSION. 

Pludiifor  tlift  defendefS'*^At  no  period  does  there  appear  to  8  Mtf.  issa' 
ksro  beta  any  river  or  fresh  water  stream  known  by  the  name  of    V^y^^ 
Soivay.    The  water  and  frith  of  Solway  are  synonymous.    At  its  qJ^^*^^* ^ 
rery  ooBmeneement  it  k  a  branch  of  the  sea,  into  which  die  uni«  othen.  * 
ted  waten  of  the  Esk,  Eden,  and  Sack  tLcfWf  and  are  immediately  _^^        , 
lost    A  statutory  exemption  from  the  general  prohibition  against  pieas. 
tbe  MS  of  fixed  machinery  for  catching  salmon  was  never,  there* 
fere,  required  for  iegaliziii^  such  mode  of  fishing  upon  any  parts  of. 
Am  open  shores  of  the  Solway.     This  su^ests  the  real  porpcee  of 
the  exception  to  have  been  the  proteetion  of  cruive  and  yair  fish-* 
iBg%  in  the  various  rivers  and  their  boundaries^  where  the  tide  of  the 
Sdway  ebbs  and  flows.     This  construction  of  the  act  is  in  exact 
acoordsnoe  with  its  peculiar  phraseology,  more  especiaUy  if  an  an-> 
tiest  manuscript  copy  of  the  statute  be  adopted  as  the  correct  read<* 
log,  in  which  the  exception  is  of  *  cruives  and  yairs,  bebg  upon 
*  the  watteri*  of  Snlway.'   Further,  this  construction  is  recognised  by 
fltvend  local  acts,  and  by  tiie  general  a<^  passed  in  1828^  for  regu* 
htiDg  salmon-'fishings  in  Scotland. 

The  pursuer's  plea  rests  entirely  upon  the  admission,  that  the 
aetB  in  question  are  placed  <  within  the  bounds  of  the  Nith.'  Bat 
they  ire  in  no  other  sense  within  the  bounds  of  that  river  than 
m  being  above  the  point  of  its  junction  with  the  Solway,  and  upon 
auids  or  ^  schaulds'  adjoining  to  the  Nith,  but  which  sands  the  fresh 
water  of  the  river  has  never  touched,  being  always  dry,  except 
when  covered  by  the  sea* 

It  is  said  that  the  reason  of  the  exception  did  not  apply  to  fish« 
ings  in  the  mouth  of  the  Nith,  whidi  could  not  be  affected  by  the 
operations  of  the  English  fishermen.  But  assuming  the  correctness 
ef  this  observation,  it  would  be  contnffy  to  the  received  rules  of 
simstmctioii  to  restrict  the  enaeting  part  of  a  statute,  which  is  ex- 
pressed in  clear  and  unequivocal  terms,  by  a  reference  to  its  in* 
doctive  cause  even  when  expressed ;  and  much  less  can  a  mere 
eonjectural  reason,  such  as  that  alluded  to,  not  at  all  hinted  at  in 
tlie  statute  itself,  be  allowed  to  have  this  effect;  S  Mod.  144 ;  Enk. 
if  1,  49.  The  pursuer  is  not,  however,  entitied  to  assume,  ei^ 
tlier  that  he  has  discovered  the  only  reason  of  the  exception  of 
&e  statute,  or  that  this  reason  could  have  had  no  application  to  fish* 
ings  in  the  mouth  of  the  Nith<  Had  the  Solway  been  <viginaUy 
excepted  from  the  statutiwy  prohibitions  against  the  erection  of 
sruives  and  yairs  in  watmrs  where  the  tide  ebbs  and  flows,  solely  as  a 
herder  rivar,  it  is  reasonable  to  believe,  that  the  exoeption  would 
have  been  taken  away  upon  the  union  of  the  Crowns  in  the  peiion 
sC  James  VI,  in  Uke  manner  as  the  statutes,  giving  permission  to  kill 
MdmoA  ip  forbidden  time  in  the  Tweed  and  Annan,  were  repealed 
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8  Mar.  1833.  by  the  Statute  1606»  c.  5.  On  the  other  hand,  if  the  fish  on  the 
coasts  of  Eskdale  and  Annandale  were  allowed  to  be  caught  by 
means  of  fixed  machinery,  lest  they  should  pass  over  to  the  Eng- 
lish side,  the  same  reason  existed,  though  not  to  the  same  extent^ 
for  the  like  permission  with  regard  to  fishings  in  the  mouth  of  the 
Nith. 

The  Lord  Ordinary  pronounced  the  following  interlocutor,  in 
terms  of  the  judgment  proposed  by  the  parties,  in  the  erent  of  the 
opinion  of  the  Court  being  against  the  defenders  :  ^  Finds,  that 
the  exception  in  the  act  of  Parliament,  1563,  c.  68,  respecdog 
the  water  of  Solway,  does  not  protect  stake-nets,  placed  in  the  si- 
tuations in  which,  it  is  admitted,  that  the  stake-nets  of  the  de- 
fenders were  placed  during  the  years  of  1822  and  1824;  and 
therefore  repels  the  defences,  and  finds  each  of  the  defenden 
liable  to  the  pursuer  in  one  shilling  of  damages ;  and  ordains  them 
to  remove  their  present  nets,  and  prohibits  them  from  using  any 
fixed  engines,  either  in  the  present  situations  of  these  nets,  or 
within  a  line  drawn  firom  a  point  on  the  Carlaverock  side,  equi- 
distant from  Carlaverock  Castle  and  Blackshaw  Point,  which  Ibe, 
so  drawn  from  this  point,  shall  run  due  south,  till  it  meets  the 
low- water  mark  at  stream  tide^  and  from  thence  to  follow  the  line 
of  low-water  mark  till  it  meet  a  line  drawn  from  Southemess  due 
east ;  it  being  declared  that,  if  the  fresh-water  stream  of  the  Mith 
shall  ever  change,  so  as  to  cross  the  foresaid  line,  running  doe 
south,  this  decreet  shall  not  apply  to  the  part  of  the  stream  which 
shall  so  cross  the  said  line ;  and  decerns  and  declares  accordingly : 
Finds  the  defenders  liable  to  the  pursuer  in  expenses,'  &c. 
This  interlocutor  having  been  submitted  to  review,  the  Coorti 
in  respect  of  the  case  depending  before  the  First  Division  of  the 
Court,  relative  to  stake-net  fishings  in  the  Dee»  and  the  remit  from 
the  House  of  Lords  in  the  appeal  thereanent,'  desired  the  opi* 
nion  of  the  other  Judges  on  the  question,  *  whether  the  fishing 
here  in  question  are  situate  within  the  protection  of  the  statate 
founded  on  ?'  and  appointed  the  parties  to  give  in  minutes  relative 
to  the  application  of  the  proceedings  in  the  Dee  case  to  the  present 
According  to  the  statement  of  both  parties,  the  present  and  the 
Dee  case  involved  the  same  question  of  law,  the  locality  of  the  fish- 
ings in  both  cases  being  admitted  to  be  similarly  situate  in  rehtkm 
to  the  Solway ;  (vide  2  Shawns  App.  Ca$e$^  307.)    But  while  the  de- 
fenders alleged  that  the  issue  in  the  Dee  case,  under  the  remit  from 
the  House  of  Lords,  depended  solely  on  the  disputed  question  of 
fact,  whether  the  Dee  flows  into  the  water  of  Solway,  in  the  sense 
of  the  act  1563,  or  into  the  Frith  of  Solwayr  considered  as  a  bxanch 
of  the  Irish  sea ;  the  pursuer  represented  that  issue  to  depend  sbo 
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on  the  qnesticMiy  whether  the  particalar  spot  on  which  the  fishings  8  Mar.  1833. 
eomplained  of  stood  was  in  the  water  of  Solway,  or  properly  within  ^^!^iy^^ 
the  bounds  of  the  Dee;  or,  in  the  words  of  Lord  Gilford,  at  moying  OswbM  and 
jadgraent  in  the  House  of  Lords,  what  *  is  to  be  deemed  and  con-  Others. 
<  sidered  as  the  extent  of  the  water  of  Sol  way/     It  being  admitted 
in  the  special  case,  that  the  Nith  fails  into  the  Solway,  the  defend- 
ers contended,  that  the  judgment  of  the  Court  of  Session  in  the 
Dee  case,  sustaining  the  defence  founded  on  the  statutory  exception 
of  the  act  1563,  was  in  no  degree  affected,  as  an  authority  in  their 
fiivoor,  by  the  remit  of  the  House  of  Lords  for  farther  investiga- 
tion, which  was  followed  by  an  extrajudicial  arrangement  between 
the  parties,  in  consequence  of  which  no  farther  procedure  has  been 
had  in  the  cause.    On  the  other  hand,  it  was  argued  by  the  pursuer, 
that  that  remit  virtually  recalled  the  judgment  of  this  Court  in  toto^ 
and  again  threw  the  whole  question  open.     Besides,  the  pursuer 
oontended,  what  the  House  of  Lords  desiderated  in  the  Dee  case, 
and  was  the  occasion  of  the  remit,  is  supplied  by  the  joint  state- 
ment of  facts  in  the  present  case.     The  House  of  Lords  saw  *  no 
'  evidence  on  which  they  could  have  reliance,'  (as  stated  by  Lord 
Gifford,)  as  to  where  the  Dee  ended  and  the  Sol  way  began ;  where- 
as it  is  admitted,  that  the  defenders'  nets  are  placed  above  the  point 
of  junction  of  the  Nith  and  the  Solway,  and  within  the  bounds  of 
the  Nith. 
The  Consulted  Judges  gave  the  following  written  opinions : 

Lord  President  and  Lord  Gillies. — ^  We  have  been  difficulted  in  Opinion  of 
'  this  case,  by  the  terms  in  which  the  statement  of  facts  is  drawn  j^^!^^ 
*np. 

*  The  second  fact  stated  is,  <  That  the  river  Nith  falls  into  the 
^  Solway  Frith,  and  that  these  nets  are  placed  above  the  point  at 
^  which  the  fresh  water  of  the  river  Nith  joins  the  Solway  Frith 
^  at  low  water,  and  are  within  the  bounds  of  the  river  Nith.' 

*  The  third  £sict  stated  is,  <  That  these  nets  are  not  placed  in  the 
'^  fresh  water  of  the  Nith,  but  on  sands  or  shaulds  adjoining  there- 

*^  to ;  which  sands  or  shaulds,  and  the  said  nets  thereon,  are  co- 
^  vered  by  the  tide  when  it  flows,  but  are  left  dry  when  it  ebbs.' 

^  Now,  there  seems  to  be  both  contradiction  and  obscurity  in 
*  these  two  statements. 

*  In  the  second,  the  nets  are  decidedly  stated  to  be  placed  <  with- 
'*  in  the  bounds  of  the  river  Nith,'  and  yet,  in  the  third  statement, 
'  they  are  said  *  not  to  be  placed  within  the  fresh  water  of  the  ri- 
«  ver  Nith.' 

.  '  Now,  as  R  river,  in  contradistinction  to  the  sea,  or  an  arm  or 
^  bay  of  the  sea,  can  consist  only  of  fresh  water,  it  is  not  easy 
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to  nnderstand  bow  nets,  or  any  thing  else,  can  be  said  to  be  with« 
in  the  bounds  of  the  river,  and  yet  not  in  the  fresh  water  of 
that  rirer. 

<  Secondly^  There  seems  to  be  considerable  obscarity  in  the  third 
statement,  where  it  is  said  that  the  nets  *  are  covered  by  the  tide 

*  when  it  flows,  but  are  left  dry  when  it  ebbs.' 

*  Now,  in  flowing  into  the  month  of  a  river,  the  tide  is  in  seveial 
different  situations.  At  first,  the  tide  is  composed  entirely  of  thtf 
salt  water  of  the  sea.  Further  up  it  mixes  with  the  freih  water  ct 
the  river,  and  the  water  is  braddsh*  Still  farther  up,  the  effect  of 
the  tide  is  merely  to  dam  up  and  repel  the  fresh  water,  and  the 
water  is  entirely  fresh. 

*  Now,  it  is  not  stated  in  which  of  these  ways  the  tide  eoveii 
diose  nets. 

<  We  confess,  therefore,  that  we  do  not  think  that  the  statement 
of  facts  is  calculated  to  procure  a  very  decided  o|Mnion.  B^ 
holding  tiie  second  statement  to  be  the  leading  one,  as  it  is  oer« 
tainly  the  most  clear  and  explicit,  we  are  of  opinion^  that  the  in* 
terlocutor  of  the  Lord  Ordinary  is  well  founded.' 

Lard  GUUes*-^^  I  concur  in  this  opinion.' 


Lord  Corehouse. — <  I  concur  in  this  opinion.    The  special  ver^ 

<  diet  is  not  clear,  and  perlu^  not  consistent ;  but  the  findin  g, 
<<  that  the  nets  are  within  the  bounds  of  the  river  Nith,'  appears  to 

<  me  decisive  in  fevonr  of  the  Lord  Or<Unary's  interiocutor*     If  it 

*  had  not  been  for  that  finding,  I  should  have  thought  it  competeat 

*  to  inquire  whether  they  are  placed  on  the  proper  shore  of  the 
^  Nith,  or  in  an  inland  bay  of  the  Solway,  through  which^  at  low 

*  water,  the  Nith  flows.     If  it  torn  out  that  the  spot  where  they 
^  are  would  be  covered  by  the  sea  at  hi^  water,  though  the  Nith 

*  were  to  cease  to  flow,  I  should  think  that  the  exception  of  the 
^  statute  applied  to  them,  for,  upder  the  denominatioD  of  the  water 

*  of  Solway,  the  bays  of  the  Solway  must  be  included.    But  I  am 

<  not  permitted  by  tiie  verdiet  to  go  into  that  inquiry/ 

Lard  Moncreiff. — <  I  concur  in  the  opinion  of  the  Lord  IVesi- 

<  dent,  with  the  explanation  in  that  of  Lord  Corehouse ;  but  that 
^  explanation  is  necessary  to  express  the  view  which  I  have  of  tiie 

*  case,  and  of  the  legal  construction  and  effect  of  the  statute.     It  is 
^  only  on  the  ground^  that  the  situation  in  which  the  nets  are  placed 

<  is  to  be  taken  as  strictly  and  properly  within  the  bounds  of  the 

*  river  Nkh,  that  I  can  htH  that  the  exception  of  the  statote  does 

*  not  apply  to  it.' 
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Idhf  CiN^jTM.— M  ragiret  tUty  as  In  ol^er  ea^  8Sltf.  l«!8. 

<  a  plafi  ar'stmrey  of  the  dtferent  pUtdetf  and  fishing  stations  refer- 

*  red  to  in  die  pleadings  has  noi  been  prepared.  Oswald  aok 

<  I  filio  regret  du^  tbe#e  has  been  so  exhibilion  of  the  title^deed^  Others. 
'  and  leases  of  the  lands  and  fishings,  nor  any  partieulaf  statement  opfmon  of 
'  SB  to  the  praotiee  or  nsage  itt  the  sallaoB-fisbings  ex  adrerso  of  the  Comuited 
'  Stlhntfi  and  said  to  M  under  the  enactment  in  15^8,  relating  to  "  ^^ 
**  eruives  and  yair^  being  witbrn  <  the  Tirater  of  Solway/ 

'  Lastly,  and  above*  $ilf  I  r^r^t  the  hieonsisteiicy  and  generd* 
^  kxiKy  in  the  fiftntements  gi?eii  in  by  the  parties,  with  the*  view  of 
[  ckaJnii^  the  judgment  of  the  Courts  as  if  a  special  verdict  had 

*  been  adjasted.     Even  as  the  caase  new  stmids,  however,  I  entire- 

*  hf  et/mmt  wilfa  the  Lord  Ordiniby  in  the  cause,  (Lord  Mackenzie,) 
'aadalso  in  the  opinion  of  the  Lotd  President,  ihat  the  second 
'  mtement  is  more  complete  and  applicaUe  than  the  third,  which 
'  rests  the  defenders'  claini  chiefly  upon  the  Mate  of  the  water  where 
^tkefisiiifigsare  oarH^don,  whether  to  be  cidled  fresh  or  salt,  which 
'appears  to  be  of  nd'  importanee. 

*  By  the  kw  of  Sostland,  the  right  of  fishing  in  the  deep  sea,  (as- 
'  it  is  caBed,)  thlit  ii,  where  the  water  is  salt,  even  while  the  tide 

*  k  out,  bdMg^  to  the!  ptbUe  at  lai^ge^i? 

^  But  the  right  of  satnron-fishirigy  onde^  that  limitation,  belongs, 
*in  Scdtlandy  to  the  Growny  although  the  privilege  of  fishing  in* 
'  oertab  places  may  be  alienated  by  the  Crown,  and  afterwards  be-' 
'  eome  the  subject  of  coiintteroe*  And  for  preserving  the  breed  of 
^  admen,  and  f^  ensuring  the  e^ual  exefrcise  of  rights  of  safhaon^fish-' 

*  iftgs  by  those  itho  have  obtained  grants  fipom  the  Crown,  varioosr 
^  fsstrfetions  have  been  in^oduced  by  (he  pubHe  law,  and  referring 
^Is  three  diflferent  sitoatioiis. 

^  These  are^  first,  In  rivers  having  no  immediate  conmiiunicatioir 
*tr)lh  dfe  sea  or  tidef;  second.  Where  the  river  meets  and  raixei^ 
^irtth  the  tide  of  the  sea ;  and,  third.  In  salt  water,  where  the  tide 
'  ebbs  attfd  flo#s,  or  within  flood  mark  of  the  sea,  and  withoat  im-^ 

*  m^iafe  interoouUBe  witlh  any  river ^ 

Mn  the  first  of  th^e  situlitions^  the  owners  of  salmon-fishings 
'  are  permitt^  to  ose  what  are  ciilled  cruives  aiird  yairs^  if  stoction- 

*  ed  by  eipeeial  grant  fi^om  the  Crownfy  imd  daly  followed  with  pos- 
^  snriotf.  In  the  seomd,  there  can  b^e  no  fishing  unless  by  net  and 
'eoble;  cruives  and  yak^  and  all  fixed  mnehinery  for  catching  sal-f 

*  tiffa  besng  expvessly  and  attxioosly  prdiibited.  And  in  the  third, 
^  the  prohfiWtion  is  equally  positive  tod  generaly  with  one  very  li-^ 
^  ndted  exception,  on  which  the  defenders^  plea  is  sbiely  founded, 
^  wilh  legnid  tor  cruives  and  yairs  being  within  the  water  of  Solway . 

*  It  nmy  be  notieed,  that  the  same  geneml  prohibition  is  to  be 
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a  Mtf.  ldS3»  t  found  in  other  enactments,  both  before  and  after  tlMl  in  15(3. 

<  And  the  whole  were  printed  together  from  the  records  by  the  care 
^  of  the  depaty-register,  Thomas  Thomaon,  Esq.  in  thecaae  of  Tay 
«  fishings,  in  1810,  and  in  the  aubaeqaent  case  of  the  8o«di  Edc 
^  fishing,  both  to  be  afterwards  noticed. 

<  Referring  to  the  enactment  itself,  it  will  be  obsenred^  !«(,  ^  That 
M  all  cruiFes  and  fish  dammia  that  are  within  salt  waten^  that  ebb 
**  and  flows,  are  to  be  uterlie  destroyed  and.put  doune,  alsweil  tkey 
<'  that  perteines  to  our  souyerain  lord,  as  others  thro'  all  the  reslme.' 

^  2d,  *  And  anent  cruives  in  fresche  watters,  that  they  be  made  in 
^  sic  largenes,  and  sic  dayis  fcepit,  as  is  contenit  in  the  actes  and 
^  statutis  maid  thairupone  of  befoir,  with  this  additt<Hi  foUawiBg; 
"  that  is  to  say,  that  all  crons  and  yairis  that  are  set  of  lait  opoae 
^  sande  and  schauldis,  fiir  within  the  watter  quhair  they  war  set 
*^  of  befoir,  that  they  be  incontinent  tane  doune  and  put  away,  sad 
^*  the  remanent  cruivis  that  are  set  and  put  upone  the  watter  saodiSf 
<^  to  stand  till  quhill  the  first  day  of  Oct.  next  to  come,  and  bon^ 
<<  tinent  efter  the'  said  first  day  to  be  destroyit  and  pat  away  kt 
*^  ever.'  Directions  are  given  to  certain  of  the  neighbouring  pio- 
^  prietors  for  prosecuting  offenders,  and  also  to  the  local  jadgo^ 

<  with  penalties  on  those  who  diould  neglect  this  duty ;  and  after 

*  this  is  the  exception  with  regard  to  the  <  cruives  and  yairs'  being 

*  within  ^  the  water  of  Solway,'  or,  in  other  words,  where  the  salt 
^  water  ebbs  and  flows  in  the  water  of  Solway. 

*  Considering  attentively  the  whole  of  this  enactment,  it  seem 

<  impossible  to  throw  a  doubt  upon  its  import  and  effect.    The  ex« 

<  ception  can  only  apply  to  the  first  provision  of  the  statute,  witb 

<  regard  to  cruives  and  fish  dammes,  that  are  within  salt  waters  tint 

*  ebbis  and  flowis  in  the  Solway, — the  intervening  provisions  rels- 
^  ting  to  the  same  engines  used  in  fresh  water, — all  which  are  to  be 

<  taken  down  by  the  first  of  October  then  next ;  and  from  the  state 
^  of  the  rivers  which  flow  into  the  Solway  on  the  Scottish  side^  be* 
^  ing  the  Annan,  Esk,  and  Nith,  all  of  which,  when  the  tide  is  out, 

<  enter  the  estuary  or  frith  of  Solway,  and  are  incapable,  in  tbeir 
f  ordinary  state,  to  occasion  any  alteration  as  to  the  fireshnessorsalt* 

<  ness  of  its  water,  the  same  conclusion  is  to  be  drawn. 

*  <  That  the  cruives  and  yairs  thus  placed  in  the  water  of  Solway 
Vwere  of  the  most  insignificant  and  inefficient  description,  is  appa- 

<  rent  from  their  not  having  been  taken  away  in  the  b^pnning  of 

*  the  seventeenth  century,  along  with  the  exceptions  with  regard  to 

*  the  oUier  border  rivers,  the  Annan  and  the  Tweed;  and  from  the 

<  very  particular  terms  of  the  exception,  it  .might  <be  inferred,  that 

*  even  cruives  and  yairs  could  only  be  permitted,  if  permitted  at  alif 
1  where,  such  engines, had  been  in  use  aft  the  date  of  the  enactmeot 
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But  it  seems  needless  at  this'tiixie  to  entevinUi  such  a  discussion.  8  Mar.  1833/ 
Sorely  it  never  can  be  imi^ned,  that  an  exception  from  a  general     ^^^y^ 
enactment  with  regard  to  *  cruives  and  fish  dammes,'  that  are  omui'^and 
widiin  salt  water  that  ebbis  and  flowis  in  the  <  water  of  Solway,'  Others, 
were  to  be  extended  to  fishings  in  a  rirer  many  miles  distant  opmion  of 
from  the  water  of  Solway,  and  held  by  titles  describing  the  fishing  Consulted 
grotrnds  to  be,  not  in  the  salt  waters  of  Solway,  but  in  a  river,  ^"^s^ 
and  within  the  ordinary  banks  of  ai  river,  containing  no  portion  of 
lait  water,  unless  during  the  short  space  of  time  when  the  tide 
wafer  firom  the  Solway  advanced  so  &r« 

<  The  want  of  proper  evidence  and  explanation  upon  the  particu* 
kffs  connected  with  this  discussion  has  been  already  noticed ;  and 
here  the  burden  of  proof  lies  upon  the  defenders,  the  £act  of  there 
liaring  been  no  practice  or  possession  in  support  of  the  argument 
now  maintained  by  them,  being  of  a  negative  nature,  and  the  con« 
trary  not  to  be  presumed  until  the  practice  is  proved.  But  it  is 
clear,  from  the  litigations  referred  to  on  both  sides,  that  although 
emives  and  yairs,  and  at  a  kite  period,  far  short  of  forty  years,  stak^-^ 
nets  have  been  used  on  the  banks  of  the  Solway,  properly  so  called, 
no  attempt,  so  Car  as  appears,  has  been  made  (unless  durinig  the 
short  interval  when  stalce-nets  were  alleged  to  be  in  all  respects  a 
legal  mode  bf  fishing)  to  er^ct  such' nets  even  in  the  mouths  of  the 
livers  which  empty  themselves  into  the  SolWay,  and  which  are 
only  mingled  with  the  salt  water  of  the  Solway  when  the  tide  is 
fall, 

*  The  argument,  that  the  water  within  the  banks  of  the  Nith, 
when  the  tide  is  full,  b  salt,  and  that  it  could  not  be  called  a  river, 
bat  was  truly  a  portion  of  the  water  of  Solway,  has  been  fully 
stated  and  decided  upon  in  many  of  the  former  cases* 
'  In  the  case  of  Seaside,  in  the  frith  or  estuary  of  the  Tay,  the 
steke-nets  were  phiced,  not  in  the  ordinary  channel  of  the  river, 
hut  wholly  on  the  adjoining  sands,  while  covered  by  the  tide*  In 
the  case  of  Mr  Maule's  fishings,  which  are  farther  down  the  river 
than  Seaside,  the  same  judgment  was  given ;  and  this  was  fol- 
lowed by  the  deckion  in  the  case  of  South  Esk,  in  1812*  There 
the  stake-nets  were  placed  several  miles  within  the  mouth  of  the 
river,  some  of  them  on  g^unds  called  sea  greens  or  sands,  and 
some  of  them  within  what  is  called  the  bay  or  basin  of  Montrose, 
and  where  no  salmon  could  be  caught  unless  in  time  of  tide,  and 
where  the  nr^  South  Esk  never  entered,  unless  when  part  of  the 
water  might  be  driven  up  so  &r  by  the  tide ;  afnd  the  water  in 
4me  of  ticte  was  deven  feet  and  more  above  the  level  of  the  river  at 
low  water.;  But  in  all  those  eases,  the'saimourfishings  were  exer*^> 
dsed  in  virtue  of  rights  flowing  from  the  Crown,  wd  the.stake-nets 
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W6n  directed  to  be  t mtfoYed^  m  being,  i»  Ae  troenuutniiil^  &l  Ac^ 
statute^  fiehiiigs  In  the  lir^n  of  Taj  and  Soutk  Eik,  Mkinighe^ 

reredy  in  wbote  or  in  part^  with  anlt  witer  during  the  fkrw  of  the 
tide }  and  tboft^  whether  the  stake^nets  ih  question  were  to  be  yiew-" 
ed  as  eredted  upon  the  banks  of  a  rivet  at  upon  the  sfa^rei  of  the 
8ea»  er  In  an  estuary,  and  where  the  tide  ebbs  and  flows,  sitill  the 
prcfbibitioiis  Were  held  Cc^  be  of  equal  fei^^  the  right  of  fishing  in 
all  Uiose  eases  being  ezereised  only  in  rirtue  of  a  graot  from  tke 
Cf  own,  and  this  again  restrafaied  and  limited  by  the  pubtie  Unr, 
which  prohibits  the  use  of  any  fixed  engines  or  maehiuery  witbin 
the  same  beondB4  In  tie  preset  ease,  aceonHng  to  the  ordituay 
meaning  of  the  words,  as  weU  as  aoeording  to  the  usage  of  the 
eouiitry,  as  to  as  ean  be  known  from  the  deeirions  qaoted  by  the 
parties,  the  fishings  in  question  are  not  in  the  waiter  of  Sdway,  but 
in  the  river  NitL  They  oanAot  be  exereicted  unless  in  virtne  <rf 
rights  flowing  from  the  Crown,  in  &venr  of  those  who  hate  by 
their  ehaf ter»  the  privilege  of  fishing  with  eraives  and  yaira  im  the 
Water  of  Sohl^y ;  and  the  defenders  cannot  pretend  to  have  any 
such  right,  bat  merely  a  right  of  saimoa-fiBhing,  more  eif  leas  e<- 
tensive^  in  the  river  Nidi^  and  #ithln  the  ordhMiry  banks  of  dmr 
river. 

*  In  some  of  the  late  diMissions^  H  doabt^has  been  thrown  ootatf 
to  the  general  autbority  of  the*  deeitfionsy  mdiereby  stake-aeta  were 
held  to  be  illegal  $  and  some  obsetvations  are  stated  as  havmg  fiid- 
len  from  a  most  eminent  and  learned  Lord  at  an  early  period,  iai- 
plying  that  a  similar  determination  wduld  aot  iigain  be  g^en. 
But  now,  at  the  distanee  of  nearly  thirty  years  from  the  oeninleiioe- 
ment  df  the  dhallenge^  and  by  those  more  i^eeent  determ&ttdojsak 
the  various  cased  referred  to,  and  relating  t^  fisheries  6t  gresft  ear- 
tent  and  vake,  and  tbeae  determinations  nearly  unaaimoii^-  atid 
the  last  of  thcfm  in  1812,  and  irithout  ka  attempt  to  dbtain  a  re- 
view in  the  Court  of  last  retort,  it  eannot  be  iniaghied  tfait  mf 
hesitation  will  arise.  It  woeld  indeed  ansei^alt  sectri^  of  pri- 
vate right)  if  such  a  defies  of  decisions  Irere  at  thM  tune  to  be  ^veN 
thrown>  er  even  held  out  as  liable  to  do«bU' 


Lord  Balfffap.'^*  I  concur  irt  the  opitdow  of  Ix^  Cral^e^ 

<  the  same  thane  I  may  (Aifterve,  that  all  rig^tef  fishtDgsakaen 
*  flow  from  the  Crc^wn,  andf  that  Happears  from  the  giants  to  the  de-^ 
^  fenders,  that  thehr  fishings  ate  limited  to  certniaf  boonda  and  haM 
« appTieable  to  the  rivet  Nhh;  dttd  it  i^  stated  in  AttMe  3.  of  tk^ 

<  ipe<M  ca^,  «  That  the  river  Nitb  fidb  }iMo  tiie  S<^way  Frick, 
M  and  that  tbcate  nets  are  placed  above  live  point  aft  whidi  the  freib 
^  water  of  the  river  Kith  joins  tbe^  8otM;  Fritk  at  h>w  vattr, 


Na  74  COURT  OF  SESSION.  ^M 


«  flnd  are  whhin  the  bottUdtf  of  the  riret  Klih/    1  cttlilot  cmiMit^  «  ATitr.  I6d^ 

<  h«ir  laeli  firiiisgs  erer  can  be  held  9A  in  the  wttter  of  Selway.     A    Wv*^ 

<  period  of  near  three  centurieo  may  hare  altered,  add  ift  known  to^  ^l^^'i^d 

*  bye  altered,  the  boundaries  of  the  irith,  but  ner^r  can,  nor  ever  othen. 

'  ODght  te  titer  the  nature  of  the  original  righu'  ODinion  of 

Consttlted 

Lfrd  Itaekenau.^*  I  am  still  of  opinion  that  the  iritchrloeutOif  *^"^e^ 

<  pronouneed  by  me  ought  to  be  adhered  to^    1  think  that  the  etat^ 

<  flent  of  taetB  shews  that  the  itake^nets  in  question  are  pladed  with- 

<  in  the  bounds  of  the  rirer  Nlth,  on  the  banks  of  that  river,  being* 
^  drj  at  low  water,  and  coveted  when  the  tide  rises  by  the  eJrfmnsion 

<  of  nixed  water,  caused  by  the  flowing  of  the  tide  into  that  river, 
^  though  not  covered  by  the  fresh  stream  of  the  Kith  at  low  tide.    In 

*  tUs  ?iew,  I  oonceive  these  nets  to  be  in  pari  cast!  with  nets  situa- 
'  ted,  Bot  within  the  stream  at  low  wtter,  but  so  as  to  be  overflowed 
'  by  the  rise  of  the  tide,  on  any  odier  part  of  the  banks  of  the  Nitb, 

*  i^io  its  month  up  to  Dumfries,  to  which  the  tide  reaches.  And 
Vio  considering  them,  I  think  they  eminot  be  held  to  be  in  the  Sol- 
'  way,  because  I  see  no  sufficient  grounds  for  extending  (he  Sol- 

*  way  up  the  course  of  all  the  rivers  that  run  into  it^  as  far  as  die 
^  tide  reaches^  I  think  the  Solway,  whether  river  or  frith,  mast  be 
^limited  to  itw  proper  ^annel  and  banks^  and  cannot  extend  oV6r 
^  Ae  chanmd  or  banks  whidi  bekmg  to  any  rtver  flowing  into  it^ 

Lmni  Midwyn^r^^  I  am  of  opiiriofl  that  the  interlocutor  of  the 
^  Lord  Ordinary  is  right  I  conear  in  tiiepreceifing  remarks  of  the 
'  Lord  Ordinary,  and  also  In  the  obset vations  of  Lord  Cradgie  gift- 
^aemlly,  go  folly  stated  by  his  Lordship  in  kis  opinion.' 

Lord  Fidkrtm.^^^  The  facts  of  this  ease  sre  ascertained  by  the 
*'  itatement,'  wfaidi  the  parties  have  consented  to  hold  a  special 

*  verdiet     It  is  admitted,  in  the  flint  place,  that  the  defenders  used 

*  itake«>nets  io  situations  <  which,  but  for  the  exception  as  to  the  wa- 
'^  ter  of  Solway,  contained  in  the  act  ld68,  cap.  68,  wouM  be  ille- 
**  gal/  2dly,  That  <  the  river  Nith  falls  into  the  Solway  Frith,' 
'  and  that  *  the  stake-nets  are  within  the  bounds  of  the  river  Nitb;' 
^and,  ddly.  That  *  the  nets  are  not  placed  in  the  firesh  wftter  of  tlo 
^  Nith,  but  on  sands  or  shaulds  eiijc^ing  thereto,  which  sands  and 
^  ahaolda,  and  the  said  nets  thereon,  are  covered  by  die  tide  when 
^  it  flow%  but  are  left  dry  when  it  ebbs/ 

*  I  consider  the  meaning  of  these  two  last  articles  to  b^  clear 

*  anmigb ;  namely,  that  the  situation  of  the  nets  is  *  wililia  the 
^  bounds  of  the  river  Nith,'  in  relation  to  the  Solway  Frith,  into 
^  whidi  the  rivet  flow%  but  is  washed  by  the  tides  of  that  frith; 


934 


DECISIONS  OF  THE 


No.  74. 


8BItf.  1833. 


M'Whir  V. 
Oswald  and 
Others. 


Opinkm  of 

Coofulted 

Judges. 


In  fkort,  I  understand  the  parties  to  hold,  that  the  posidon  of  the 
9ands  or  shaulds  on  which  the  nets  are  placed  is,  in  relation  to 
the  Sol  way  Frith,  precisely  that  which  the  sands  or  shaulds  io  the 
Tay  were  found,  in  the  Tay  fishing  cases,  to  have  in  regard  to 
the  German  Ocean ;  which  last  sands  and  shaulds,  though  not 
within  the  fresh  water  of  the  Tay,  but  dry  at  low  water,  and  co- 
vered by  the  tide  when  full,  were  found  to  be  within  the  bounds 
of  the  river  Tay,  in  the  sense  of  tiie  act  1563.  Indeed,  it  is 
thi^  peculiarity  of  situation,  as  admitted  in  the  statement  of  fads, 
which  alone,  as  I  understand,  has  given  rise  to  the  dispute.  For, 
it  being  admitted  in  the  first  article,  that  the  stid^e-nets  are  in  u- 
tuations  which,  but  for  the  <  exception  of  the  water  of  Solway, 

<  would  be  illegal,'  and  it  not  being  disputed  on  either  side  that 
the  Solway  Frith,  at  the  mouth  of  the  Nith,  is  truly  sea,  there 
could  not  well  be  any  question  of  feet,  whether  the  nets  were 
within  the  bounds  of  the  Nith,  or  on  the  shores  and  bays  of  the 
Solway  Frith ;  as,  on  this  last  supposition,  the  defence  must  have 
rested  on  the  general  rule  regarding  sea-fishings,  independently 
altc^ether  of  the  act  1563. 

<  This  statement  of  fiicts,  tiien,  seems  to  me  very  feirly  to  raise 
tiie  question  of  law,  or  of  construction  of  the  act  1563,  respecdve- 
ly  argued  by  the  parties.  According  to  the  pursuer,  the'expies- 
sion,  *  the  water  of  Solway,'  used  in  the  exception,  does  not  ap- 
ply to  the  Solway  Frith  as  an  arm  of  the  sea,  but  b  limited  to 
the  fresh-water  stream,  or  union  of  streams,  alongst  with  the  adja- 
cent sands,  on  which  the  salt  water  ebbs  and  flows,  at  the  upper 
extremity  of  the  Solway  Frith,  and  before  it  assumes  properly  the 
character  of  an  arm  of  the  sea.  If  this  were  correct,  the  admis- 
sion, that  the  stake-nets  in  dispute  are  <  within  the  bounds  of  the 

<  Nith,'  and,  oi  consequence,  confessedly  beyond  the  bounds  of  Ihe 

<  water  of  Solway*  explained  in  this  limited  sense,  would,  of  course^ 
be  fatal  to  the  defence.  Qn  the  other  hand,  it  is  maintained  by 
the  defenders,  that  the  term  *  water  of  Solway'  in  the  statute 
does  not  denote  any  tide  river,  or  union  of  tide  rivers,  with  the 
adjacent  sands,  on  which  the  tide  ebbs  and  flows ;  but  means  the 
arm  of  the  sea  now  bearing  the  name  of  the  *  Frith  of  Solway;' 
from  which  the  inference  is  drawn,  that  it  must,  in  this  statute, 
comprehend  all  those  positions  within  the  bounds  of  the  different 
rivers  flowing  into  the  Solway  Frith,  which,  if  the  rivers  flowed 
into  any  other  part  of  the  sea,  would  be  affected  by  the  geneial 
prohibitory  clauses  of  the  statute*  The  propositions  maintained 
by  the  defenders  are  very  fairly  stated  in  the  following  sonunary 
of  their  argument :  *  In  order  to  bring  the  fishings  of  the  defend- 
ers within  the  operation  of  the  exception^  it  is  necessary  to  esta- 


' 
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'^hM^  first,  that  the  «  water  of  Solway*  of  the  statute,  and  the  8 Mar.  iSSs: 
«  Frith  of  Solway  of  modern  geography  are  synonynjous  and  con-    ^^■•v^^ 
^  verdbie  terms ;  and,  second,  that  the  exception  is  so  expressed;  oJ^aid'and 
^*  as  to  apply  to  the  fisheries  within  the  bounds  of  the  rivers  flowing  Others. 
« into  the  Solway/         ^  ^  '  opJ^!^ 

<  The  question,  then,  in  dispute  between  the  parties,  turns  entire-  Consulted 

*  I7  on  the  true  meaning  of  the  statute ;  and,  upon  considering  the  ^^^^^ 
^ai^oments  of  the  parties,  I  am  of  opinion,  that  the  constructioti 

*  maintained  by  the  pursuer  is  the  sound  one.     It  appears  to  m^ 

*  to  be  the  only  construction  by  which  the  term  used  in  the  exeep-^ 

<  tion  can  be  reasonably  explained,  so  as  to  be  consistent  or  recon- 
'dlable  with  the  general  scope  of  the  statute.     One  important 

<  reading  of  the  statute  is  fixed  by  the  case  of  Lord  Kintore  v. 

*  Forbes,  as  distinguished  from  the  case  of  the  Tay  Fishings,  viz. 
'  that  the  prohibition  of  *  cruives  and  fish-dams,  within  salt  waters 
**  that  ebbs  and  flows'  does  not  strike  at  cruives  and  dams  on  the 

*  sea,  but  is  applicable  only  to  the  mouths  of  rivers,  and  the  sands 
'  within  their  boundaries  reached  by  the  tide.     Now,  according  to 

*  the  construction  of  the  pursuer,  the  term  *  water  of  Solway,'  used 
^  in  the  exception,  is  perfectly  consistent  with  the  sense  of  the  ge- 
'  neral  enactment ;  while,  on  the  other  hand,  that  maintained  by 

<  the  defenders  cannot  be  resolved  into  a  consistency  with  the  ge- 
'  neral  enactment,  unless  through  the  means  of  certain  assumptions^ 
'  which,  to  say  the  least,  are  very  arbitrary.  For,  in  the^^  place, 
'  it  is  taken  for  granted,  that  the  <  water  of  Solway'  is  identicsi 

*  with  the  Frith  of  Solway,  as  an  arm  of  the  sea.     But  then  arises 

*  the  difficulty,  that,  in  the  literal  sense  of  this  last  term,  the  ex- 
'  ception  would  be  unmeaning  and  absurd,  aa  cruives  and  yairs,  on 
'  an  arm  of  the  sea,  confessedly  do  not  fall  under  the  general  pro- 
^  hibition  of  the  statute  at  all,  and  are  lawful  independently  of  the 
^  exception ;  so  that,  to  meet  that  difficulty,  it  is  necessary  to  have 

*  recourse  to  a  second  assumption,  that  the  term  *  Frith  of  Solway,^ 
^occurring  in  such  a  statute,  and  being  unmeaning  in  its  literal 

*  sense,  must  be  held  to  include  all  those  positions  within  the  bounds 

*  of  the  rivers  flowing  into  the  Solway  Frith,  which,  but  for  the 

*  exception,  would  be  affected  by  the  general  prohibition.   In  short, 

*  to  support  the  defence,  it  is  necessary  to  hold,  not  only  that  the 
^'  water  of  Solway'  of  the  statute  means  the  Frith  of  Solway  of 

*  modern  geography,  but  that  the  Frith  of  Solway  does  not  truly 

*  mean  in  the  statute  the  arm  of  the  sea  of  that  name,  but  all  <  the 
<«  streams  and  waters  that  disembogue  themselves  into  the  Solway 
«  Frith.' 

*  1  do  not  consider  myself  entitled  to  take  such  liberties  of  con- 

*  struction  with  the  term»  of  .the  statute.    It  seems  to  me,  that  the 
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▼^17  peoe89ity  £or  njinnipg  tbi$  estm^rdinary  ioCerpret^tfon  of 
tb^  term  <  Frith  of  Solway/  in  order  to  reooneUe  the  sense  of 
the  noeptioD  with  that  of  the  general  enactoieQty  affords  a  good 
ground  for  holding  that  the  '  Frith  of  Solway'  could  not  be  mem% 
and  that  the  *  Water  of  Solway/  in  some  much  more  limited  scnsei 
fprnied  truly  the  9ubjeet  of  the  exception.     In  the  same  wny,  I 
am  compelled  to  reverse  the  argument  of  the  d^ender«»  foondecl 
on  the  denial  that  th^  tenut  ^  Water  of  Solway/  ever  did  designate 
any  particular  <  water*  of  the  kind  contemplated  in  the  loading 
clause  of  the  statute*    I  certainly  do  not  orasider  that  point  of 
antiquarian  nomenclature  to  be  made  out  in  favour  of  the  defend- 
era.    The  quotations  from  other  statutesi  such  as  that  of  1489) 
cap.  31,  and  from  other  eontemp<H«ry,  or  nearly  cea temporary 
anthoritie9»  rather  &FOur  the  presumption,  that  the  term  ^  Water 
^  of  Solway'  meant^  at  the  date  of  the  statute  in  question,  some' 
thing  much  less  extensive  than  the  Solway  Frith*    But,  e?en 
considering  the  case,  independently  of  the  statute,  to  be  doubts 
ful,  the  legitimate  course  of  reasoning  would  lead,  not  to  cmnstroe 
the  statute  by  assuming  a  particular  view  of  the  doubtful  point; 
but  to  the  conclusion,  that  this  very  statute,  excepting  the  <  Water 
<  of  Solway*  from  a  general  enactment,  confessedly  inapplicable  to 
arms  of  the  sea,  waa  s^oog,  and  nearly  decisive  evidence,  tbt^ 
at  the  date  of  the  slyttute,  the  name  truly  designated  some  ^  watei' 
different  from  an  arm  of  the  sea,  and  resembling,  in  its  cbaraster, 
those  to  which  the  general  enactment  applied. 
<  Upon  these  grounds,  I  am  of  opinion,  that  '  the  stakernets  of 
the  defenders  are  not  protected  by  the  exception  in  fiivonr  of  tbt 
ymter  of  Solway,  contained  in  the  act  156S»  cap.  66/ 


The  cause  having  come  to  be  finally  advised  with  those  opi- 
nions, the  Lord  Justice  Clerk  said — Though  there  is  an  appi^o^  ^' 
eonsisteney  between  the  second  and  third  articles  of  the  statement  of 
^ts  upon  which  the  judgment  of  the  Court  is  required,  I  do  not 
think  that  the  latter  is  material  to  raise  the  question,  whether  tks 
defenders'  fishinga  fiedl  under  the  protection  of  the  statote*  I  <w* 
our  generaUy  with  the  majority  of  the  Conaulted  Judges,  but  I  am 
bopnd  to  9ay»  that  my  opinion  more  completely  ooindiiea  with  tkat 
pf  Lord  FuUerton. 

Xjfnrd  Muui(npb(mh  aaid-r*My  opinion  conoura  much  with  that  af 

JUu'd  Corehouao* 

.  Tbe  Q»p*  adber^d  to  the  interlocutor  of  the  Lofd  Ordinary* 

Lord  Mat^mde,  Of4iiiary.  For  t^  .Punqen,  Dean  <^Fac  (Hope^J  Ivory »  ^ 
2miir  Mwrtm,  Agent.  For  Uie  Defenders,  SoL-Gm,  fCocAtmhJ  Keey/Mgi^ 
IhmI.        Jameo  ChUio,  W.  &  Agtmu        T,  Oerk. 

s. 
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WALTER  FERRIPR,  W-  S,  Coj«¥o»f  Aqest  m  thp  R4Nit- 
Mb»  CATHERINE  ROSE  avj)  Or^ew. 

STATi9T^t  6  Qeo,  IV,  c.  l?p.-r-AcT  pr  3ll>£|iyMT9  14  Dec. 

n^  0fl4  tramference  of  a  rqnking  tmd  sale  and  r^Mctitm^  hd^  h^ 
gifmto  aparty^  as  fhfi  fgq)ftr^h^r  pf  the  common  de^^*  h^who 
W&f^ifnoar4sfotmdfi  hf  the  Htmse  (f  fj^T^Si  rentrPingji^dgmp^e  pf 

ik$Clommmariss(m4(^rt<fS(S9^ 
»9ffm9  vofmtm  heir  of  the  fiomnm^  d^tor* 

IU-tA  hvsban4  qnd  \a\f^  toho  wpre,  partis^  to  ^  runhing  9»d 
tak  of  an  estate^  of  which  the  toife  teas  q  eMiftifuf^  l^r,  being  ecf^>- 
taUy  dt^d  in  a  UHikening  an4  tr/mfferej^,  a«  fyrth  of  Seotf^nd^ 
oiihmgh  (h^  huAca\d  hgppfned  tg  b$  in  Sjfotl^  fqr  ajiw  d^ys  at 
th^  time^ — th^  oUatifm  hfld  t^  1>e  oijffifii^nL 

JIL — After  a  iiymmon^  k^d  kpe^  if^  Qtw^foT  twpitjfreight  ypar^ 
it  being  (fbjeffed  tliat  the  dfUe  in  tfie  nymtf^pm,  hqd  been  v>riltten,  on  an 
mmfTe$  the  q^ecHon  was  repelled^ 

IV. — On  the  death  oftlie  original  pur^^iffc  ff(h  ^iKfmfBJfxa^  ofranftr 

iisg  and  Male,  pro^ee^ingf  taping  gme  an  fim  it^pnfy  years^  wUhout 

f^lfsctUnh  Jy  ff^pwties  t^h^  had  been  in  Ifie  eau^t-^held,  thai  it 

.   Ml  not  ibereqfl^  emp^tP^  fd  ^tfis  fh^  tognf  (f  a  iumman^  ^  Wfir 

V.-r-r  m«  Court  hafdngf  on  the  in4ispofiiti<fn  if  a  1^4  Ordinary^ 

anii^ek  pfitUim  tq  that  ^sct,  remiff^ff  a  ^uf^  in  general  t^r^s  tq 

fmtfth^  liOfd  Qr4mry%  v^  gqx)^  jHdgvm^  tl^rm  «/&»•  th0  dfoifi 
qfthefhmwr  Jjprd  Qr4m^nh  P^ifi^  ^  new  remit  <fn  fftfrf  ^«w4-r 

an^ilgecti4mof$sg^(rfj^ri^dk^ 
IfM^fk-r^^^Oed. 

U  vjitpQ  pf  ftp  cptall  PMCtttpd  by  W  mc\^  (Geprg?  ^P9^)  il^e 
bte  Al^$m^f  Hm  ia<m^4»  w  1786,  ^  tbp  entspki  ^9ts^%  of 

Cjfpwmtyt  l>at  b^  4id  AQt  reoprd  tbe  en^  Viidl  tb^  year  }8P3« 

Mr  licM  aJ9P  s)ipoe«|}^  V>  Mi  mel|D  ip  m  e^temi^^  bfi^uil^  HP 
in  army  agent  in  IjmdQXh  under  th^  firp  of  Ilofi  i^d  OgUvif9» 


' 
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9  March  18S3.  They  afterwards  assumed,  as  a  partner  for  seren  years,  the  late  Mr 

^^^V^<^    Willet,  who,  for  one-twentieth  share  of  the  profits,  was  to  adnnee 

R^r '''        L.20,000,  for  which  sum  Ross  and  Ogilvie  granted  their  bond. 

Thereafter,  Roes  and  Ogilvie  became  bankrupt,  and  a  commiMioii 

of  bankrupt  was  issued  against  them,  17  March  1804,  upon  wtidi 

«yent  certain  creditors  of  the  company  had  recourse  to  diligence 

against  the  estate  of  Cromarty,  (in  consequence  of  the  entail  not 

being  recorded,)  and,  in  particular,  Colonel  Steill,  an  heritable  ete- 

ditor  under  a  bond  and  disposition  granted  over  the  estate  by  Geoq^e 

Ross,  the  entailer,  raised  a  process  of  ranking  and  sale.    Agauut 

this  action  defences  were  lodged,  both  by  the  imstees  of  the  late 

-George  Ross,  and  by  the  defender,  Mrs  Rose;  the  next  substitote 

heir  of  entail ;  and  appearance  was  also  made  in  the  rankug  for 

Lord  Mansfield,  and  other  creditors  of  the  entailer;  but  the  Lord 

Ordinary  (Lord  Craig)  repelled  the  defences,  (24  Nov.  1804). 

Diligence  was  also  used  by  the  personal  creditors  of  Alexander 
Ross.  Mrs  Willet,  widow  of  the  partner  who  had  been  assumed, 
led  a  process  of  adjudication  against  the  estate  of  Cromarty,  m  did 
also  the  Messrs  Drummond,  bankers  in  London ;  and  these  difi- 
gendes,  which  were  opposed  by  the  defender,  Mrv  Rose,  were  oon- 
pleted  in  1807  and  180a 

Colonel  Steill  died  in  1810.  In  1811  a  renewal  of  the  hot 
order  was  taken  before  a  new  pursuer  was  sisted ;  and  thereafteri  in 
1812,  Mrs  Willet  presented  a  petition  to  the  Court,  to  authorise 
the  future  proceedings  in  the  ranking  and  sale  to  go  on  in  her  nnne; 
Imd  the  case  was  accordingly  remitted  to  Lord  Craig^  but  after- 
wards, from  the  state  of  his  health,  (being  then  on  deathbed,)  it  vas 
transferred  to  Lord  Crillies. 

In  the  meantime,  the  present  defender,  Mrs  Rose,  had  tvM  a 
"process  of  irritancy  against  Alexander  Ross  and  his  heirs,  on  the 
ground  of  the  adjudications  which  had  been  led  against  the  estste, 
and  she  brought  an  action  of  reduction  against  Mrs  Willet,  for  teir 
ting  aside  her  adjudication.  No  decree  was  pronounced  in  the  £h^ 
mer  action;  but,  in  the  latter.  Lord  Gillies,  Ordinary,  (14 May 
1816,)  repelled  the  reasons  of  reduction;  and  the  Court,  upon  ad- 
vising a  petition  and  answers,  (16  Jan.  1817,)  adhered  to  the  iBte^ 
locator,  Mn  so  fur  as  it  assoilzied  from  the  conclusions  of  the  re- 
*  duction  affecting  the  bond  granted  by  Ross  and  Ogilvie  to  Mr  Wil- 
<  let,  and  in  so  &r  refused  the  prayer  of  the  petition ;  but,  quoad  ulti^ 
'*  altered  the  interlocutor  reclaimed  against,  and  remitted  the  pio- 
^  cess  to  the  Lord  Ordinary,  that  the  same  may  be  eonjomed  wiA 
'  the  process  of  ranking  and  sale,'  &c.  The  ranking  and  sale  was 
^also  remitted  to  the  Lord  Ordinary,  (18  Jan.) ;  and  his  Lordabip 
afterwards  cfonjoined  theproceisses,  (33  Jan.) 
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Hereafter,  in  consequence  of  certain  communings  between  the  9  Mar.  1833. 
parties,  the  process  of  ranking  and  sale  fell  asleep ;  and,  ujwn  the     ^V^^ 
death  of  Alexander  Ross  in  1820,  (which  put  an  end  to  the  ar-  ^^^^' 
rangements  which  had  been  made  for  uplifting  the  rents,  and  ren- 
dered it  necessary  to  i^ply  for  sequestration  of  the  estate,  and  the 
appdintment  of  a  fector,)  Mrs  Willet  raised  a  process  of  wakening 
and  transference,  narrating  the  above  proceedings,  and  setting  forth 
that  it  was  necessary,  not  only  to  have  the  conjoined  processes  wa- 
Ireoed  and  insisted  in,  but  also  to  have  the  same  transferred  against 
Ae  representatives  of  the  heritable  creditors,  <  and  also  against 
^  George  Ross,  now  of  Cromarty,  only  son  and  heir  of  the  said 

*  Alexander  Ross,  and  his  tutors  and  curators,  if  he  has  any,  for 
^  their  interest,'  &c. ;  and  the  will  of  the  summons  accordingly  gives 

.  ^farrant  to  summon  *  the  said  George  Ross,'  the  representatives 
tf  the  heritable  creditors,  <  Mrs  Catherine  Munro  or  Rose,'  (the 
defender  and  next  heir  of  entail  failing  the  heirs  of  Alexander 
Roas,)  <  and  Hugh  Rose,  Esq.  her  husband,  for  his  interest,  and 

*  Donald  M^Leod,  Esq.  only  surviving  trustee  of  the  said  deceased 
'  George  Ross,'  &c. 

The  folloinng  executions  (among  others). were  returned :  Execu- 
tion at  market-cross,  and  pier  and  shore,  dated  23  June  1821,  against 
^George  Ross,'  the  representatives  of  heritable  creditors,  Mrs  Ca- 
therine Munro  or  Rose,  and  Hugh  Rose,  her  husband,  for  his  inr 
terest^  as  being  furth  of  Scotland. 

With  regard  to  George  Ross,  the  son  of  Alexander  Ross,  it  may 
here  be  stated,  that  he  was  born  in  England  in  1811 ;  that  his  pa- 
rents were  married  in  Scotland  in  1815 ;  that  a  declarator  of  his 
illegitimacy  was  brought  by  the  present  defender,  Mrs  Rose,  after 
his  fiitber^s  death,  in  1820 ;  that  the  Commissaries  pronounced  a 
judgment  in  his  favour,  in  1824,  which  was  adhered  to  by  the  Court 
of  Session,  but  that  these  interlocutors  were  reversed  by  a  judg- 
ment of  the  House  of  Lords,  in  1830,  whereby  it  was  finally  held 
that  George  Ross  was  illegitimate. 

In  the  meanwhile^  the  summons  of  transference  having  come 
into  Court,  Lord  AUoway,  Ordinary,  (5  December  1821,}  transfer- 
^  red  and  decerned  in  statu  quo,  in  the  conjoined  processes  of  rank- 
*  ing  and  sale,  and  of  reduction,'  &c. 

Thereafter  a  variety  of  proceedings  took  place  in  the  ranking  and 
Mile,  to  many  of  which  it  was  alleged  that  Mr  and  Mrs  Rose  were 
Blade  parties ;  but,  in  1826,  a  petition  v^as  presented  to  the  Court 
m  their  name,  praying  their  Lordships  to  sist  the  proceedings  in 
Ae  ranking,  nntil  the  validity  of  the  adjudications  of  Mrs  Willet^ 
(which  were  under  appeal,)  and  of  the  Messrs  Drummond,  (of 
which  they  had  also  brought  a  reduction,)  should  be  determined ; 

you  VIII,  Y 
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9  Mar.  1833.  and  to  find  *  that,  in  respect  of  the  irre((ularity  aS  the  •ommons 
^^v^^    *  of  wakening^,  the  whole  proceedings  are  null  and  void.' 

Ro»e.   ^  ^^^  Court,  on  advising  this  petition,  '  superseded  consideratioD' 

thereof  for  the  present ;  and  no  farther  procedure  took  place  till 
November  1831,  when  the  case  was  remitted  to  I^rd  Newton,  wlio 
ordered  oases  on  the  objections  stated  by  Mrs  Rose  and  her  bo»- 
band  to  the  regularity  of  the  citations  to  the  wakening  and  tnuu- 
ference. 

It  was  objected — 1.  That  the  citation  of  George  Ross  in  the  9um- 
mons  of  wakening  and  transference,  on  the  death  of  Alexander 
Ross,  was  incompetent,  in  respect  that  he  has  been  declared,  by  ike 
judgment  of  the  House  of  Lords,  to  be  a  bastard,  and  was  not  tken- 
fore  the  apparent  heir  who  ought  to  have  been  cited ;  and  this  tbe 
more  especially,  seeing  that  Alexander  Ross  left  daughters,  wImnb 
legitimacy  had  never  been  questioned,  and  who  ought  to  hsTe 
been  cited. 

To  this  it  was  (xaswered — That  at  the  date  of  the  execotion  of  tbe 
summons,  George  Ross  was,  prsesumptione  juris,  die  heir  of  tlie 
common  debtor  Alexander  Ross,  which  presumption  was  afttt^ 
wards  confirmed  by  the  judgment  of  the  Commisaaries  and  of  ttiis 
Court ;  and  that,  in  that  situation,  it  was  enough  to  dte  him  ss  the 
apparent  heir,  and  the  proceedings  could  not  be  affected  by  its  botag 
i^terwards  declared  that  that  status  did  not  belong  to  him  :  Tbat 
the  daughters  of  Alexander  Ross  were  in  no  view  the  proper  pir- 
ty  to  cite,  as  they  were  not  called  to  tbe  sucoessioii  of  the  eMe 
by  the  entail  executed  by  Alexander  Ross ;  and  it  was  dearly  tbe 
heirs  called  by  the  destination  therein  contained,  and  who  were 
the  parties  interested  in  the  proceedings,  and  not  the  hein  e( 
line  of  Alexander  Ross,  who  required  to  be  called :  That  tbii 
part  of  the  objectors'  argument  was  inconsistent  with  their  originil . 
plea,  that  the  objector  Mrs « Rose,  as  the  heiress  of  entail,  mi 
tbe  party  against  whom  the  action  ought  to  have  been  traosfeired) 
and  that  the  summons  was  in  that  view  defectively  exocnteil 
ae  it  h^  been  executod  edictally,  bot))  against  Mrs  Munro  aad  ber 
husband,  although  the  latter  waft  at  the  time  in  Edinbuigh ;  tbe 
provisions  of  the  Acte  of  Sederunt,  13  Nov.  1798,  and  3$  Sept 
1911,  not  extending  to  such  a  ea$o,  but  to  whldi  a  aufficieat  so* 
awer  had  been  made  in  this,  that  she  waa  a  party  previoudy  eitei 
to^  and  appearing  in  the  action ;  and  that  where  a  party  ao  ia  tbei, 
process  becomes  afterwards  apparent  heir  lo  the  debtor,  it  it  >^ 
necessary  again  to  cite  or  transfer  the  action  againit  that  party)  ^ 
provisions  of  the  Act  of  Sederunt  only  contemplating  the  cm  ^^ 


No.  75.  COURT  OF  SESSION.  341 

Ae  appneat  hm  of  the  debtor  not  being  previously  a  party  to  the  9  Mar.  I83d. 
action,  who,  it  is  there  declared^  may  be  cited  to  compear  upon 


er  V. 
Rose. 


diligence.  l^^ 

It  waa  cbftded-^^.  That  the  wakening  was  irregularly  executed 
as  respected  the  objectors,  seeing  that  there  was  only  an  edictal 
citation  against  Mr  Munro^^who,  at  its  date,  was  in  Edinburgh; 
aad  that  the  summons  contained  a  special  warrant  for  citing  him 
and  Mrs  Munro  petsonally. 

To  this  it  was  anttoered — 1st,  That  it  was  only  necessary  to  cite 

tiie  objectors  as  parties  having  interest,  and  that  such  parties  are  only 

required  by  the  Act  of  Sederunt  to  be  citod  edictally ;  and  that,  if 

tiiatwas  soffioient  citation,  to  give  which  there  was  authority  under 

Ae  general  wariatat  in  the  summons  to  cite  all  having  interest,  it 

cooid  not  be  invalidated  by  there  being  also  a  further  warrant  to 

cits  them  in  common  foan^  which  it  was  competent  to  use  or  not 

ai  iB%ht  be  thought  necessary.    2d,  That  at  any  rate  Mr  and  Mrs 

Monro  had,  long  before  the  date  of  citation,  left  this  country,  and 

sitaUiahed  themselves  abroad ;  and  that  the  mere  circumstance  of 

Mr  Munro  being  in  Edinburgii,  or  some  part  of  Scotland,  for  a 

day  or  for  a  short  time,  without  having  taken  up  any  residence, 

aaold  not  render  it  necessary  to  cite  him  personally;  Act  of  Sede- 

nmt|  14  Dee.  1805,  sect  1 ;  Mart?8  edit,  of  Ersk.  Princ.  2,  9 ; 

6  Geo.  IV.  c«  120,  sect  53. 

At  the  advising,  l/n^  BaHjpua/  observed — That  it  was  quite  dear 
diat  it  was  not  the  heir  of  line  of  Alexander  Ross  that  was  to  be 
eted  upon  his  death,  but  the  heir  of  the  estate,  in  terms  of  the  des* 
tinatien  of  the  entail;  and,  taking  that  to  be  the  case,  he  con«- 
eeifed  all  that  was  requisite  had  been  done,  by  transferring  the  pro* 
aeaa  against  George  Ross,  who  was  at  the  time,  praesumptione  juris, 
the  heir  of  Alexander  Ross  in  the  estates  under  sale,  although, 
csDtrary  to  the  judgments  of  the  Commissaries  and  of  the  Court 
af  Sessioi^  it  had  been  afterwards  found  that  he  was  illegitimate, 
which  opened  the  succession  to  Mrs  Rose.  With  regard  to  the  other 
sbjeetioa,  his  Lordship  remarked,  that  the  edictal  citation  was  suf* 
fi^ent;  that  this  was  all  that  the  objectors  could  have  required  ori- 
ginally, in  virtue  of  the  Act  of  Sederunt,  as  <  parties  having  in- 
*  terest,'  and  that  more  could  not  be  necessary  in  the  wakening  of 
the  process  against  thena. 

In  this  opinion  the  other  Judges  appeared  to  concur;  but  before 
proDouiuang  judgment,  their  Lordships  ordered  the  common^agent 
Is  lodge  a  minute  of  such  proceedings  as  were  alleged  to  have  taken 
phce  on  the  part  of  Mrs  Rose  subsequent  to  the  wakening.    This 
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9  Mar.  1833.  was  accordingly  done;  and  it  was  further  maintained  theieiii,  that 
^""^y^^   as  Mr  Ross  had  been  absent  from  Scotland  for  more  than  forty 

Rose.^'  ^'  days,  and  had  subsequently  been  only  for  a  few  days  inEdinbuigli, 
without  any  fixed  domicil  in  Scotland,  he  was  noty  under  the  Act 
of  Sederunt,  14  Dec.  1805,  entitled  to  any.thing  more  than  an 
edictal  citation. 

Of  the  same  date  with  the  advising  of  this  minute,  ( 18  Feb.  1838^) 
a  note  was  presented  in  the  name  of  Mr  Charles  Ross,  advocate^ 
"^  a  substitute  heir  of  entail,  in  which  various  new  objections  .weie 
stated  to  the  regukrity  pf  the  proceedings  in  the  ranking. 

• 

It  was  objected — 1.  That  in  the  date  of  the  summons  of  rankug  and 
sale,  (dated  10th,  and  signeted  11th  April  1804,)  the  word  <  tenth' 
was  written  on  an  erasure,  and  therefore  infeired  a  nullity  of  the 
proceedings ;  Taylor  v.  Malcolm,  5  March  1829 ;  Duncan  and 
others  t;.  Houston  and  others,  13  Feb.  1833.  2dly,  That  between 
the  death  of  Colonel  Steill,  in  1810,  and  the  application  by  Mn 
Willet,  in  1812,  to  be  sisted  as  the  pursuer  of  the  action,  no  inte^ 
locutor  was  pronounced  by  the  Court  which  could  prevent  the  pro- 
cess from  falling  asleep;  for  that  pronounced  in  1811. was  pro- 
nounced after  the  death  of  the  original  pursuer,  .and  before  any 
other  was  sisted,  and  a  wakening  of:  consent,  could  not  affect  third 
parties.  3d,  That  at  the  time  when  the  statute  53  Geo.  Ill* 
c.  64.  passed,  the  ranking  and  sale  was  in  dependence  before  Lord 
Craig;  and  by  sect.  8.  and  10.  of  that  act,  combined  with  the  Act  of 
Sederunt  which  immediately  followed,  .3  Jan.  1813,  sect  3,  a 
process  could  not  be  removed  permanently  from  one  Lord  Ordinary 
to  another,  unless  in  the  event  of  death  or  resignation ;  and  accoid- 
ingly  the  Court,  on  the  indisposition  of  Lord  Craig,  did,  on  a  peti- 
tion to  that  effect,  <  remit  the  within*mentioned  process  to  Lord 
<  Gillies,  with  the  usual  powers.'  This  remit,  of  course,  expired 
on  the  death  of  Lord  Craig,  9  July  1813 ;  but  no  new  remit  vas 
made,  nor  was  any  Lord  Ordinary  authorised  to  proceed  in  the  pro- 
cess after  Lord  Craig's  death,  as  directed  by  the  statute.  All  die 
proceedings,  therefore,  which  followed,  subsequent  to  that  date^ 
ihust  be  held  to  be  null  and  void,  as  being  before  a  Lord  Ordinary 
who  had  no  jurisdiction  in  the  cause ;  M'Kenzie  v.  M^Leod,  20  Jan. 
1831 ;  Kirk  v.  Hotchkis  and  Meiklejohn,  16  June  1832,  S.ifIX; 
same  parties,  2  July  1832,  in  House  of  Lords. 

The  Covrt  ordered  answers,  in  which  it  ym  pleaded — L  Hat  it 
was  a  mistake  to  say  that  the  date  was  written  on  an  erasure.  Tk 
date,  as  in  such  cases,  appears  to  have  been  left  blanks  and  to  ha^o 
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beea  afterwards  filled  up  correctly  at  the  signet  office.     Bat,  sap-  9  Mar.  1833. 
posing  that  there  had  been  an  erasure,  it  would  not  necessarily  be    ^""^V^^ 
fital  in  the  case  of  a  summons  of  wakening,  which  does  not  depend  ^^^  ^* 
on  itself  alone  for  the  evidence  of  its  date,  which  was  that  of  the 
tat  on  the  bill,  on  which  the  summons  passed.     The  fiat  on  the 
bill  bears  date  10th,  and  the  sununons  was  executed  on  the  11th, 
and  themeasenger^s  execution  sets  forth  that  it  bears  date  the  10th ; 
aod  the  presumption  must  be,  that  it  bore  that  date  when  the  signet 
was  attached,  which  is  sufficient  But,  at  aU  events,  such  an  objec- 
tion cannot  competently  be  stated  at  this  stage  of  the  proceedings, 
and  after  the  lapse  of  so  many  years.   It  ought  to  have  been  brought 
fcrvard  in  limine,'  and  cannot  now  be  listened  to. 

&  After  the  year  1812,  all  parties  who  had  an  interest  to  appear 
went  on  with  the  process  without  objection,  whereby  the  necessity  of 
a  wakening  as  to  them  was  removed.  A  mere  calling,  without  any 
marking  on  the  process,  keeps  it  awake.  Consent  renders  regular 
wabning  unnecessary ;  and  the  parties  going  on  and  litigaiting  after 
the  lapse  of  a  year  is  equal  to  formal  and  direct  consent  But  it 
has  been  found  that  a  ranking  and  sale  having  been  pursued  firom 
the  commencement  in  the  name  of  a  party  who  was  dead,  was  no 
ladical  nullity,  on  the  ground  that  all  the  creditors  were  truly  pur- 
sners;  Blackwood  v.  Hamilton,  11  Jan.  1749;  so  that,  in  the  pre- 
sent ease,  after  the  interlocutor  was  pronounced  in  181 1,  all  the  cre- 
ators were  pursuers. 

3.  The  Court  has  always  possessed  an  inherent  power,  during 
the  life  o!  a  Lord  Ordinary,  to  make  a  remit,  whicb  should  remain 
effectual,  in  the  event  of  his  not  resuming  his  functions ;  and  this 
power  was  not  taken  away  by  the  Acts  of  Parliament  and  of  Sede- 
nmt  referred  to ;  neither  was  there  any  thing  in  the  terms  of  the  re- 
odt  to  Lord  Gillies  in  the  present  case  to  shew  that  it  was  only  in- 
tended to  be  temporary. 

At  the  advising  Lord  Bdlgray  observed,  with  regard  to  the  al-  Opinion  of 
leged  erasure,  that  it  was  not  competent  now  for  any  new  party  to  "^ 
tiooie  forward  and  state  the  objection  after  the  lapse  of  so  long  a 
time,  and  the  acquiescence  of  all  the  other  parties  interested.  The 
probability  was,  that,  the  clerk  had  filled  up  the  date  before  taking 
the  summons  to  the  signet  office,  and  had  altered  it  there.  At  any 
rate  the  judgment  of  the  Court  would  completely  secure  a  purcha- 
ser. Neither  did  he  tiiink  there  was  any  thing  as  to  the  want  of 
ID  interlocutor  sufficient  to  keep  the  process  awake  between  1810 
md  1812*  .  A  inan,  to  be  sure,  could  not  be  brought  into  Court  by 
Dere  consent,  but  a  process  might  be  wakened  by  either  direct  or 
mplied  consent,  and  this  had  truly  been  done  here. 
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9  Mar.  1833.  I^rd  Craiffie  was  not  clear  as  to  the  objection  arising  from  the 
alleged  erasure,  which,  if  it  had  been  made,  as  alleged,  at  the 
signet  office,  should  have  been  certified  by  the  officer  of  court;  and 
here  the  objection  was  nrged  by  a  party  who  could  not  be  preram- 
ed  to  have  seen  the  summons  at  the  commencement  <tf  the  litigatkn. 
With  regard  to  the  objection  of  the  remit  to  Lord  Gilliei,  this 
ought  to  be  decided  by  the  criterion,  whether,  if  Lord  Craig  bad 
Burnved,  and  judged  in  the  cause,  his  interlocutor  wonlil  ban 
'  been  good. 

Lord  OiUies  concurred  with  Lord  Balgray  in  thinking  that  the 
objections  were  not  well  founded.  The  presumption  waB)  tbat 
omnia  rite  et  solenniter  acta  at  the  commencement  of  the  Utigatidii, 
and  tbis  was  held  to  be  the  case  for  twenty-eight  years;  so  that  if 
there  now  appeared  to  be  any  vitiation  in  the  summons,  it  moat  be 
presumed  to  have  been  done  since  ike  lapse  of  that  period;  bat  i 
subsequent  erasure  could  not  render  the  summons  bad  ab  h)itio> 
This  would  be  a  very  dangerous  doctrine,  and  ought  not  to  beaane- 
tioned  With  regard  to  the  remit, — looking  to  the  general  tenni 
of  the  interlocutor,  and  the  inherent  powers  of  the  Conrt^  be 
thought  it  was  sufficient  to  transfer  the  cause  completely  to  himaeif; 
and  it  was  perfectly  well  known,  that  many  other  cases  were  r^ 
mitted  in  similar  terms  to  other  Lords  Ordinary  in  Lord  Cniig^i 
time,  and  that  no  new  remits  were  made  after  his  death,  and  in  aoeh 
a  matter  the  understanding  and  practice  at  the  time  onght  to  be  at^ 
tended  to. 

The  Lord  President  said,  that  if  the  erasure  had  occurred  in  tbe 
ease  of  a  settlement  or  other  deed  seen  only  for  the  first  time,  tbe 
objection  would  be  of  a  more  serious  nature ;  but  it  onght  not  to  be 
listened  to  in  regard  to  a  summons  which  had  been  so  long  in  Courts 
and  open  to  the  inspection  of  so  many.  With  respect  to  the  rendt 
to  Lord  Gillies,  it  was  impossible  now  to  s^  what  was  the  iiiteiH 
tion  of  the  Court  as  to  the  nature  of  it  at  the  time  of  making  it) 
but  there  was  nothing  to  show  that  it  was  intended  to  be  merely 
temporary.  In  the  case  of  Hotchkis,  the  objection  was  stated  tern- 
pestive ;  but  here  the  parties  had  gone  on  with  the  proceedinga  oo 
the  footing  that  it  was  a  permanent  remit 

The  Court  aooordingly  <  repel  the  objection  stated  by  the  aaid 

<  Charles  Ross,  Esq.  to  the  regularity  of  the  summons  of  sale,  oo  tbe 

<  ground  of  an  alleged  vitiation  of  the  date  of  the  summons :  Rep*' 

<  the  objection  also  stated  by  the  said  Charles  Ross,  Esq.  ground 

*  ed  on  the  want  of  a  summons  of  wakening  and  transference,  after 

*  the  death  of  Colonel  Steill,  the  original  pursuer :  Repel  the  objec^ 

<  tion  also  stated  by  the  said  Charles  Ross,  Esq.  to  the  jurisdictka 

<  of  Lord  Gillies  in  the  proceedings  subsequent  to  the  death  of  Lqid 


Judgment. 
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<  Cnigiei  the  original  Ordinary  in  the  ranking,  in  respect  of  the  9  Mar.  isas. 

<  broad  and  unqualified  terms  of  the  prayer  of  the  petition  on  which    V^y^/ 

<  tbe  remit  to  Lord  Gillies  was  made,  and  of  the  interlocutor  of  the  ^«rrier  v. 

Rose 

<  Court  proceeding  thereon  :   Find  the  said  Charles  Ross,  Esq. 


*  liable  to  the  common-agent  for  tbe  expenses  that  have  been  occa*  Judgment. 

<  sioiied  by  his  statement  of  those  several  objections,'  and  remit  the 

<  aooonnt  of  those  expenses,  when  lodged,  to  the  Auditor  to  tax  the 

<  flame,  and  to  report :  Repel  tbe  objection  stated  by  Mrs  Catherine 

*  Rose  and  her  husband  to  the  citation  of  George  Ross,  on  the  sum- 

<  mons  of  wakening  and  transference,  as  heir-apparent  of  the  com- 

<  mon  debtor,  Alexander  Ross,  in  respect  that,  at  the  date  of  the 

<  nid  dCation,  he  had  not  yet  been  deprived  of  his  presumed  status 
'of  legitimacy :  Repel  also  the  objection  to  the  regularity  of  the 
'  citation  on  Ae  said  summons  of  wakening  against  the  said  Hugh 

<  Rose,  and  all  the  other  objections  stated  by  the  said  parties ;  and 

<  on  the  whole  refuse  the  desire  of  the  said  petition,  and  remit  the 
'  co]ij<»ned  actions  to  the  Lord  Ordinary,  to  proceed  therein  as  to 
'  bun  shall  seem  just :  Find  the  defenders,  Mrs  Catherine  Rose, 
'  and  Hogh  Rose,  her  husband,  for  his  interest,  liable  to  the  com- 

<  mon-agent  in  expenses.' 

Lords  Ordinary,  CrJ2Se«,  NmiioH,  Corehouae,  Medwyn,         Act  Setqf,  Jameson,  Wood. 
J,  ^   W.  Fernery  W.  S.  Agents.  Alt.  Dean  of  Foe.  f  Hope, J  Buchanan, 

Home  ^  Rose,  W.  &  AgenU.         For  Mr  Rom,  Skene.        S.  Clerk. 

c. 


No.  76.  COURT  OF  SESSION.  347 


SECOND  DIVISION. 

No.  LXXVL  14  May  1833. 

THE  EARL  OF  ELGIN'S  TRUSTEES 

offainst 
JAMES  WALLS. 

Tack.  —  Personal  and  transmissible.  —  Homologation.— 
L  A  lease  for  ten  years  of  an  inn  and  bakehouse^  along  with  the 
mcnopoltf  of  the  trade,  to  be  carried  on  in  the  premises  toith  the  inha- 
bitants of  a  village  wholly  belonging  to  the  landlord^  and  for  tohidi 
privilege  the  greater  part  of  the  rent  was  payable^  found  not  to  entitle 
the  heir  of  the  tenant,  wlio  died  during  the  currency  of  the  lease,  to 
grant  a  sublease* 

II.  TTie  receipt  of  several  termi  rent  from  the  heir,  both  during 
the  time  he  was  himself  in  possession,  and  afterwards  when  succeeded 
hy  the  subtenant,  found  not  to  bar  t/ie  landlord,  though  alleged  to  have 
hem  aware  of  the  change  of  possession,  from  removing  the  subtenant. 

The  Trustees  of  Lord  Elgin  accepted  the  followiDg  offer  by 

William  Beveridge,  for  a  lease  of  an  inn  and  bakehouse,  with  the 

nionopoly  of  the  business  to  be  carried  on  in  the  premises :  ^  9  April 

'  1827..   I  hereby  offer  to  take  a  lease  of  the  inn  and  bakehouse  at 

'  Charlestoni  as  at  present  possessed  by  Mr  Henry  Edward,  for  ten 

'  years,  from  and  after  the  term  of  Whitsunday  first,  with  a  break, 

'  in  my  option,  at  the  end  of  the  third  and  fifth  ye^rs,  on  the  foUow- 

'iog  terms,  viz.  1st,  The  rent  of  the  above  premises  to  be  L.160 

*fof  the  first  year,  L.170  for  the  second  year,  and  L.180  for  the 

'  third  and  remaining  years  of  the  lease,  payable  half-yearly,  at  the 

'  terms  of  Whitsunday  and  Martinmas  in  each  year ;  the  above  rent 

'  being  in  the  proportion  of  L*10  for  the  inn,  L.10  for  the  bake- 

*  house,  and  the  balance  for  the  monopoly  of  the  trade  I  am  to  car- 

'  ry  on  at  Charleston,  and  ground  I  am  to  occupy.     2d,  I  am  to 

'  enjoy  the  exclusive  sale  of  malt  liquors  and  bread  at  Charleston, 

'  which  articles  I  engage  to  keep  of  the  best  quality,  &c.     8d,  The 

'  sattlery  at  Charleston  is  to  have  the  retail  sale  of  bread  for  the 

'  village  and  works  at  Charleston,  while  it  continues  in  Lord  El- 

'  gin's  possession.     I  am  to  supply  the  suttlery  with  bread  of  the 

*'  best  quality,  and  to  allow  a  discount  of  12|  per  cent,  upon  the 

'  selling  price  of  the  article  charged  at  Dunfermline  ;  and  so  long 

'  as  the  family  of  Broomhall  take  their  supply  of  bread  from  me,  I 
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l4f  lilay  1833.  <  shall  allow  them  a  similar  discoant  of  12^  per  cent,  from  the  mi 

^"*'^V^    *  prices.    4th,  None  of  the  workmen  belongiiig  to  the  jilhige,  orb 

Truste«f  Jf' °  '*  Lord  Elgin's  employment,  to  be  permitted  to  remain  in  the  house 

Walls*       ,    <  at  unseasonable  hours,  &c.    5th,  I  engage  to  take  all  the  ale,  por- 

*  ter,  and  small  beer  I  may  sell  at  Charleston  from  Braceharen 

<  brewery,  &c«  6th,  The  proprietor  is  not  to  guarantee  debts  eontraet- 

<  ed  by  any  of  his  workmen,  &c.    7th,  Mr  James  Bereridge,  grocer 

<  in  Dunfermline,  and  Mr  James  Walls,  builder  in  Dunfermline, 

<  hereby  become  security  for  the  regular  payment  of  the  rent  above 

<  specified,  and  for  the  due  fulfilment  of  my  part  of  the  premises. 

*  8tb,  A  regular  lease,  agreeable  to  the  terms  of  this  raissije,  to  be 

<  executed  by  the  parties  when  required.    9th,  The  sutUery  at  the 

*  Elgin  colliery  to  be  bound  to  take  bread  from  me  for  the  sales 

*  there,  while  I  continue  to  supply  it  with  as  good  an  article,  and 
'  on  as  favourable  terms,  as  tke  tenant  can  obtain  any  where  eW 

The  village  of  Charleston,  where  the  subjects  of  the  lease  were 
situate,  was  built  by  Lord  Elgin  for  the  accommodatxoD  of  the  work- 
men employed  in  his  neighbouring  mines  and  collieries^  and  persons 
resorting  there  on  business ;  and  Brucehaven  brewery,  from  which 
the  tenant  bound  himself  to  purchase  the  whole  malt  liquor  re- 
quired for  his  trade,  belonged  also  to  bis  Lordship. 

The  tenant,  as  stipulated,  entered  into  possession  at  Whitsunday 
1827,  having  relinquished  the  business  he  was  then  elsewhere  car- 
rying on .  He  died  in  August  of  the  following  year ;  and  his  possession 
was  continued  by  his  widow  and  family ;  but  finding  herself  iDoom- 
petent  to  conduct  the  business  beneficially,  she,  acting  as  the  guar- 
dian of  her  eldest  son,  sublet  the  premises  to  one  Auld,  for  a  gras- 
sum  of  L.50  and  the  yearly  rent  of  L.187  : 2 :  10,  for  the  remain- 
der of  the  lease  after  Whitsunday  1830.  Auld  transferred  bis 
^  right,  by  sublease,  of  the  same  date,  and  for  the  same  period,  to 
Walls,  the  defender,  who  was  one  of  the  cautioners  in  the  original 
missive  of  lease,  at  the  increased  rent  of  L.208  :  2  :  10,  with  the 
same  grassum  of  L.50  ;  and  James  Beveridge,  the  other  cautioner 
for  the  original  tenant,  bound  himself,  along  with  Walls,  for  the 
regular  payment  of  the  subrent  to  Auld. 

Walls  continued  in  undisturbed  possession  of  the  premises,  under 
this  agreement,  for  upwards  of  a  year,  from  the  term  of  his  entry, 
at  Whitsunday  1830.  The  rents  stipulated  in  the  original  missive 
were,  during  this  period,  as  well  as  from  the  time  of  the  priocipal 
tenant's  death,  regularly  paid  by  his  widow  to  Lord  Elgin's  trustees 
who  granted  discharges  for  the  same,  as  received  from  the  tenant's 
heirs ;  while,  on  the  other  hand,  the  widow,  for  behoof  of  her  fiunily, 
received  the  grassum  and  subrents,  which  Auld  obliged  himself  to 
pay. 
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In  September  1831»  Lord/Elgin's  trustees  presented  a  petition  li  Msy  1633. 
to  the  Sheriff  of  Fifeshire  for  removinir  Walls  from  possession,  on    ^"*'^V^^ 
the  groand  that  the  original  missive  did  not  authorise  the  granting  i^,^  J^  ' 
of  a  sublease  of  the  premises.    The  Sheriff,  altering  the  judgment  Walls, 
of  his  substitute,  refused  the  petition,  <  in  respect  that  the  lease  in 

*  question  is  a  lease  of  an  urban  tenement,  where  assignees  and  sub- 
'teoaotB  are  not  expressly  excluded,  and  that  there  is  no  sufficient 
( delectus  personaB  in  the  contract,  so  as  to  take  the  case  out  of  the 

*  rule  recognised  in  law,  as  to  the  powers  of  subsetting  or  assign- 
'ing  the  lease  of  an  urban  tenement'  The  Sheriff  further  stated 
in  a  note,  as  the  ground  of  his  judgment,  *  that  it  is  admitted  that 
^  the  lease  may  be  taken  up  by  the  heir  of  the  original  lessee ;  and 
<  ai  this  heir  might  be  a  minor  or  an  in&nt,  delectus  persons  is  out  of 

*  the  question*   There  is  nothing,  in  truth,  in  this  contract^  implying 

*  deleetus  personse,  any  more  than  there  is  in  the  lease  of  an  inn  or 
*shop,  with  the  good- will  supposed  to  attach  to  the  premises;  and 
'  there  is  no  allegation  that  the  assignee  or  subtenant  is  not  quali« 

*  fied  to  implement  properly  the  terms  of  the  lease.' 

In  an  advocation,  the  Lord  Ordinary  remitted  the  cause  simpli- 
citer  to  the  Sheriff,  subjoining  to  his  interlocutor  the  following 
note :  <  The  view  of  the  Lord  Ordinary  is  not  materially  different 
'imm  that  of  the  Sheriff.     So  much  of  the  contract  consists  of  a 

*  special  agreement  to  supply  and  be  supplied  with  bread,  beer, 

*  spirits,  in  a  very  important  and  delicate  way,  that  the  Lord  Or- 
<  dinary  might  perhaps  have  been  inclined,  with  the  Sheriff^sub- 
^stitute,  to  have  viewed  it  as  more  personal,  and  less  transmis* 

*  sible,  than  an  ordinary  rural  lease,  and,  indeed,  as  wholly  per- 
'sooal,  and  not  transmissible  at  all.  But  then,  it  is  undoubted 
'  that  the  parties  did  not  so  intend  the  contract ;  for,  in  that  view, 

*  it  must  have  immediately  ended  on  the  death  of  the  party  con- 

*  tracting  to  furnish,  and  never  could  have,  in  any  way,  conveyed 

*  obligation  or  right  to  his  heir,  which,  however,  it  has  been  held 
'  to  do.  That  being  the  view  of  the  parties,  the  Lord  Ordinary 
'  thinks  the  view  of  the  Sheriff  is  the  true  one,  viz.  that  the  pri- 
'  mary  part  of  the  contract  was  viewed  as  a  lease  of  an  urban  sub- 

*  ject,  with  its  quality  of  transmissibility,  to  which  the  other  matter 
'of  contract  was  appended,  and,  consequently,  intended  to  transmit 

*  along  with  the  lease ;  and,  if  so,  the  Lord  Ordinary  does  not  see 
'any  other  measure  of  transmissibility  than  the  ordinary  one  of 
'  such  a  lease ;  and,  indeed,  there  was  one  reason  why  the  contract 
^  should  be  of  this  nature,  viz.  that  the  tenant  was  to  undertake 
'  so  extensive  a  trade  under  it,  as  would  not  fail  to  throw  him  out 
^of  other  trades  in  a  great  degree ;  and  it  would  have  been  hard,  if, 
'  after  doin^  this,  he  was  to  be  limited  to  strictly  personal  execution 

z2 
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14  May  1833.  ^  of  what  was  Stipulated  on  his  part,  without  the  usual  adfantageof 
^^<^V^^    ^  leaving  his  business  to  his  family,  or  disposing  of  it  to  another 
^^l^''' Person: 

Walls.  The  pursuers  baying  reclaimed,  the  Court  ordered  mmutes  of  de* 

bate*,  in  which 


Pursuers* 
Pleas. 


The  pursuers  pleaded — !•  The  principal  subject-matter  of  the 
original  agreement  undeniably  was  the  monopoly  of  supplying  the  in- 
habitants of  the  Tillage  with  certain  commodities.  The  lease  of  the 
inn  and  bakehouse,  though  necessary  for  carrying  on  the  trade,  iru 
yet  a  subordinate  object;  and  the  stipulated  rent  accordingly  bore  a 
small  proportion  to  the  sum  payable  for  the  monopoly.  Viewed, 
therefore,  as  a  whole,  the  agreement  cannot  be  considered  as  a  lease, 
but  rather  as  an  innominate  contract  of  a  strictly  personal  character. 
At  all  events,  the  stipulation  as  to  the  exclusive  privilege  of  tra^ 
takes  the  case  out  of  the  general  presumption  applicable  to  leases, 
that  the  tenant's  heirs  are  meant  to  be  included. 

2.  Even,  however,  if  it  could  be  held  that  the  right  under  the 
original'  missive,  by  law,  descends  to  heird,  it  would  not  follow  that 
it  was  also  transferable  to  assignees  or  subtenants.  It  is  deoomi- 
nated  a  lease  of  an  urban  tenement,  although  it  would  be  difficult  to 
imagine  any  lease  more  differenced  in  the  particalar  of  delectus 
personse  from  an  ordinary  lease  of  that  description ;  and  yet  it  must 
be  admitted,  Uiat  it  is  only  because  in  leases  of  urban  subjects  there 
is  presumed  to  be  less  of  delectus  personam  that  a  relaxation  of  the 
strict,  rule  of  law,  prohibiting  all  transferences  of  the  tenant's  right, 

has  been  introduced. 

There  is  no  ground  for  alleging  that  the  action  is  excluded  by 

homologation  or  acquiescence  on  the  part  of  the  pursuers,  who  bare 

never  recognised  even  the  original  tenant's  family  as  having  80^ 

ceeded  to  his  right  by  virtue  of  the  missive,  and  much  less  acknow- 

ledged  any  right  in  the  defender  to  possess  the  subjects.     But  sop* 

posing  the  accepting  of  rent  from  the  widow  were  to  be  held  a 

virtual  recognition  of  the  right  of  the  heir,  this  would  not  infer  a 

permission  to  convey  the  lease  to  a  third  party*. 


J)ercnder*i 
Fleas. 


The  defender  pleaded — 1.  The  heirs  of  the  original  tenant  were, 
by  virtue  of  the  lease  alone,  entitled  to  continue  his  possesion  of 
the  premises,  the  law  requiring,  in  all  cases,  an  express  exclusion  of 
heirs,  to  cause  a  lease  to  terminate  on  the  death  of  the  tenant  du- 
ring  its  currency;  Dirlet,  Doubts^  p.  412,  8vo  edit  The  pursucis 
have  accordingly  recognised  the  tenant's  family  as  having  succeeded 

*  The  Court  at  the  same  time  appointed  intimation  of  the  proceedings  to  tbe 
H-idow  and  eldest  son  of  tbe  original  tenant ;  but  they  had  gone  to  America,  and  » 
appearance  was  entered  for  them. 
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to  hk  right  under  the  original  missive,  by  allowing  them,  without  14  May  1633. 
challenge,  to  possess  the  subjects,  and  by  receiving  regularly  from    ^^^y^^ 
them  the  stipulated  rents  since  the  death  of  the  tenant.   The  simple  ^[^^^^f  *°'* 
question,  therefore,  is,  whether  it  be  competent  for  parties  who  have  WaHs. 
r^bt  to  such  a  lease  as  the  present,  which  does  not  expressly  ex-  j^J^^*^ 
elude  all  transference,  to  grant  a  sublease  ?  There  can  be  no  doubt  Pleas, 
that  the  subjects  of  the  lease,  vizJ  an  inn  and  bakehouse,  are  urban 
tenements;  and,  although  the  monopoly  of  the  trade  was  considered 
of  greater  value,  it  was  still  merely  an  accessory  of  the  lease  of  the 
bmldings.    Such  monopoly,  like  the  good-wili  of  a  business,  for 
which  a  portion  of  the  rent  is  often  payable,  may  be  supposed  to 
imply  a  greater  degree  of  delectus  persouse;  but  this  would  b^  an 
iosafficient  reason  for  disregarding  tlie  long-established  rule  appli- 
cable to  urban  tenements,  that  unless  assigpiees  and  subtenants  are 
expressly  excluded,  the  original  tenant,  or  his  representatives,  may 
assign  the  lease  or  sublet  the  premises;  Jlussell  and  Aikenhead  r. 
Benny,  7  Jan.  1748,  Elchies^  Tacky  No.  13;  Andrew  v.  Alexander 
and  Millar,  10  July  18li,  BeWs  Princ  321  ;  BelTs  Com.  2,  32. 

2.  The  act  of  the  pursuers,  in  receiving  payment  of  the  rents 
from  the  heirs  of  the  original  tenant,  although  aware  not  only  that 
these  heirs  had  removed  from  the  premises,  but  that  possession  was 
thereafter  held  by  the  defender,  was  as  complete  a  recognition  of 
him  as  subtenant  as  the  case  admitted,  where  there  was  no  occa- 
sion to  make  any  direct  claim  against  him  for  rent. 

The  observation,  that  the  agreement  in  question  is  essentially  dif- 
ferent from  a  contract  of  lease,  is  at  variance  both  with  the  terms 
of  the  original  missive  and  the  form  of  the  action,  which  is  one 
amply  of  removing,  and  certainly  not  competent  for  trying  the 
question,  whether  a  contract  of  monopoly  is  transmissible. 

When  the  cause  came  again  before  the  Court,  Lord  Glenlee  Opinion  of 
observed,  that  he  did  not  see  evidence  of  the  fact  assumed  as  the  Court. 
ground  of  the  interlocutor,  namely,  that  the  trustees  of  Lord  Elgin 
were  aware  of  the  arrangement  in  question,  and  consented  to  Walls's 
possession*     It  rather  appeared  to  him  that  the  possession  by  the 
tenant's  family  was  to  be  ascribed  to  a  new  transaction,  entered  into 
between  them  and  the  pursuers,  for  extending  to  them  the  benefit 
of  the  original  agreement     On  the  other  hand,  his  Lordship  saw 
great  difficulty  in  adopting  the  opinion  of  the  Sheriff,  that  this  agree* 
nent  was  to  be  viewed  as  a  lease  of  an  urban  tenement   The  mono- 
poly in  question  was  not  analogous  to  the  letting  of  a  shop  with  the 
good-will  of  the  trade.    The  latter  transaction  implies  no  continuous 
obligation  on  the  parties ;  whereas,  in  reference  to  this  monopoly, 
the  agreenaent  imposed  on  Lord  Elgin  and  his  tenant  mutual  and 
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14  May  1833.  constantly  subsisting  obligations.  Nothing  could  be  more  desirable, 
^^  in  an  agreement  of  this  description,  than  to  have  a  tenant  of  the 
ivustees  vf" '  landlord's  own  choice.  The  monopoly  is  by  fiir  the  most  important 
right,  and  it  should  draw  the  accessory  after  it.  There  might  be 
difEculty  in  the  case,  his  Lordship  admitted,  but  he  was  indioed  to 
think  that  the  rule  as  to  urban  tenements  did  not  apply. 

The  Lord  JuUice^CJerk  entirely  concurred  in  this  opinion.    The 
monopoly  was  no  doubt  to  be  exercised  in  the  inn  and  bakekouM, 
but  that  exclusive  privilege  appeared  to  be  the  leading  subject  of 
the  contract,  which,  therefore,  could  not  be  considered  as  a  lease  of 
■  an  urban  tenement  in  the  proper  and  legal  sense  of  that  term.    He 
saw  no  evidence  of  acquiescence  on  the  part  of  the  pursuers  io 
the  transference  of  the  possession  to  the  defender ;  neither  did  he 
think  there  was  any  thing  in  the  objection  to  the  form  of  the  ac- 
tion. 
Lard  Meadawbank  was  of  the  same  opinion. 
Ijord  CringUtie  had  difficulty  at  first  in  considering  this  contract 
as  different  in  legal  effect  from  that  of  a  lease  of  an  urban  subject, 
but  was  now  of  opinion  that  the  Lord  Ordinary's  judgment  was 
wrong. 

The  Court  altered  the  interlocutor,  remitted  to  the  Sheriff  to  or- 
dain the  defender  to  remove,  and  found  him  liable  in  expenses. 


Judgment. 


Lord  MdckoKne,  Ordiiuuy.        For  the  Puraiwra,  Skme,  TT.  P.  JhmdoM,        A,ffJ* 
BoBtmdf  W.  S.  Agents.  For  the  Defender,  D^tm  of  Fac  (Bof^)  M»t, 

M'Ritihk,  Bayhy  i  Eendenon,  W.  S.  Agents.         R.  Cierk. 

& 
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15  May  IdSS. 


GRANGER'S  EXECUTORS 

offaimi 
MRS  ANNE  HAMILTON. 

Prescription  (Triennial). — Statute  1679,  a  88* — Oath  of 
Party. — An  action  being  brought  againtt  the  heir  of  a  dtcuBid 
debtor,  fir  payment  of  a  businees'^juxount^  aJkyed  to  be  duepartfy  tf 
the  anceetorj  and  partly  by  the  heir,  and  the  defender  having  pkadr 
ed preemption,  and  haoing,  on  a  reference  to  oath,  admittedAeem' 
phymmt,  boA  by  her  fither,  and  by  henelf,  and  that  she  had  nU 
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hendf  paid  the  ateouanjt  claimed  as  due  by  her  father ^  who  died  a  15  May  1833. 
tfuntA  subsequent  to  tlte  iast  article  of  the  aocotint^  though  she  beUevedj     V^y^»^ 
fms  his  general  habits  of  accuracy  in  paging  accounts^  that  he  must  ^^^^S^** 
himself /taoe  paid  it — held^  thai  the  debt  claimed  as  due  by  the  father  Hamilton. 
was  resting  moing. 

The  late  Mr  Graager,  writer  to  the  signet,  acted  as  law-agent  to 
the  late  Mr  Hamiltoii  of  Botbwell  Park,  for  several  years  previous 
Co  tke  death  of  the  latter  in  1813,  and  during  this  period  he  con* 
daeted  various  pieces  of  professional  business  for  him.     Upon  the 
death  of  Mr  Hamilton,  {7  July  1813,)  his  daughter,  the  defender, 
SDCoeeded  to  the  estate,  and  made  up  titles  under  a  disposition  exe- 
cuted by  him  in  her  favour;  and  she  employed  Mr  Ghranger  as  her 
law-agent,  down  to  the  year  1826  ;  and  he,  during  this  period,  ren- 
dered no  accounts  to  her,  nor  did  he  claim  any  thing  as  doe  by  her 
fi^er.    In  1826,  on  the  ground  of  alleged  neglect  and  mismanage- 
nent  on  his  part,  she  iqiplied  to  Messrs  Anderson  and  Whitehead^ 
writers  to  the  signet,  to  recover  her  title-deeds  out  of  his  hands,  and 
to  execute  certain  other  pieces  of  business  for  her.     In  1827,  Mrs 
Hunilton  raised  aa  acdon  of  exhibition  and  delivery  against  Mr 
Granger,  in  which  she  called  upon  him  to  deliver  up  the  documents 
aod  papers  belonging  to  her  in  his  possession. 

In  defence,  Mr  Granger  having,  inter  alia,  pleaded^  that  he  was 
act  bound 'to  deliver  to  the  defender  her  title-deeds  and  writings, 
until  she  paid  him  certain  professional  accounts,  which  he  alleged 
were  due  by  her,  Che  defender  (then  pursuer)  offered  to  find  cau- 
tion to  any  amount  which  Mr  Granger  chose  to  fix,  to  pay  his  ac- 
oooBt  as  soon  as  it  should  be  rendered,  and  shewn  to  be  a  just 
charge  against  her.    A  bond  of  caution  for  L.1000  was  afterwards 
lodged  by  h«r ;  but  no  accounts  being  rendered  by  Mr  Granger, 
ills  defences  were  repelled,  and  decree  in  the  action  of  exhibition 
was  pronounced  against  him.     Mr  Granger,  however,  having  died, 
(3  Dec  1828,)  without  having  rendered  his  accounts,  and  without 
baying  delivered  up  the  whole  of  the  deeds  and  writings  in  his  pos- 
session, Mrs  Hamilton  raised  an  action  against  his  representatives, 
(the  present  pursuers,)  concluding, ^r#^  in  terms  of  the  decree  of 
exhilntion  and  delivery  obtained  against  Mr  Granger,  that  they 
sbottld  make  delivery  to  her  of  her  title-deeds,  &c.  in  so  &r  as  not 
already  delivered;  and,  2dbf^  for  reparation  of  loss  and  damage  said 
to  have  been  sustained  by  her  in  consequence  of  alleged  neglect  on 
the  part  df  Mr  Granger ;  and  in  this  action,  to  avoid  the  expense 
of  a  jury  trial,  the  parties  agreed  that  L.ldO  should  be  held  to  be 
the  amoant  of  the  damages  to  which  Mrs  Hamilton  was  entitled, 
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15  May  1833.  Without  prejudice  to  ber  pleading  compensation  against  any  claim 
which  Mr  Granger's  executors  might  have  against  her. 

On  the  other  hand,  they  (the  executors)  raised  the  present  ac- 
tion against  Mrs  Hamilton,  setting  forth,  that  she,  <  as  representing 

*  her  deceased  father,  and  also  on  her  own  account,  was,  at  the  time 

*  of  the  decease  of  the  said  John  Granger,  which  happened  oo  die 
'  dd  of  December  1828,  justly  addebted  and  resting  owing  to  him, 

*  and  now  to  the  pursuers,  as  his  executors,  the  sum  of  L.d88 : 8 :  4 
^  sterling,  being  the  amount  of  certain  accounts  for  professional 

*  business  done,  and  money  laid  out  by  the  said  John  Granger,  in 

<  the  employment  of  the  said  William  Hamilton,  and  the  said  Mn 

*  Anne  Hainilton,  commencing  16  Nov.  1806,  and  ending  16  Oct 
^  1827,  and  under  deduction  of  partial  payments  to  the  amount  of 

<  L.51,  &c. ;  and  concluding  that  she  should  be  found  liable  in  pay- 

<  ment  of  the  same.' 
The  action  concluded  for  two  sets  of  accounts ;  tlie  first,  (to  which 

alone  the  present  report  refers,)  being  a  series  of  six  accounts  for 
business  said  to  have  been  done  for  the  late  Mr  Hamilton,  bring* 
ing  out  a  balance,  exclusive  of  interest,  of  L.100  :  2  :  10.  These 
separate  accounts  commence  in  1808,  and  the  last  of  them  closed 
in  June  1813,  a  month  before  Mr  Hamilton's  death. 

In  defence,  the  defender  admitted  that  she  represented  her  &« 
ther,  and  that  he  employed  the  late  Mr  Granger  professiooally; 
but  she  denied  that  the  portion  of  the  account  libelled,  stated  to 
have  been  incurred  on  his  employment,  was  resting  owing.  The 
account  was  long  since  prescribed,  and  every  farthing  due  to  the 
late  Mr  Granger,  as  she  believed,  had  been  paid  by  Mr  Hamilton, 
before  his  death.  Against  that  portion  of  the  account  libelled, 
therefore,  she  pleaded  prescriptioni  and  that  the  alleged  balance  was 
not  resting  owing. 


Pursuen* 
Pleas. 


It  was  amwered — That  the  accounts  pursued  for  were  incurred 
under  the  employment  of  the  defender  and  her  late  father ;  and  al- 
though they  had  been  branched  under  different  heads,  so  as  to  ex- 
hibit the  different  pieces  of  professional  business  performed  by  Mr 
Granger,  they  nevertheless  were  to  be  considered  as  one  continuous 
account,  from  the  year  1808  to  1827  ;  there  being  no  interval  of 
three  years,  or  any  such  period,  between  any  one  piece  of  business 
charged  for  and  another.  The  accounts,  therefore,  were  not  pre* 
scribed  in  whole  or  in  part,  but  were  still  resting  owing  by  the  d^v 
fender,  with  interest ;  Ersk,  3,  7,  17  ;  Symet?*  Douglas,  Heron  and 
Company,  15  Jan.  1789;  Bell,  1,  834;  Young  t?.  Baillie,  3  March 
1830. 
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Beplied-^Th^Lti  supposing  she  were  her  father's  general  represent  t5  May  1833. 
tative,  there  were  no  grounds  in  law  for  holding  an  account,  com-    v^^^^^ 
menced  by  the  ancestor,  and  continued  by  the  heir,  as  one  current  Granger's 

,      ,        ,  .     .  .  ,  .  Eiccutors  V, 

accoant,  whereby  prescnption,  as  against  the  ancestor  s  account,  may  Hamilton, 
be  elided;  Kennedy  v.  M^Dowal,  23  June  1741,  Mar.  11,104;  ^  ,   ^    ' 

n  n  ,    -**«.«.  Defender  • 

BO,  1,  382.  Pleas. 

The  Lord  Ordinary,  (Lord  Newton,)  in  a  note,  (16  Nov.  1831,) 
observed :  <  The  Lord  Ordinary  is  disposed  to  think  that  the  trien- 
<  nial  prescription  applies  to  this  account,  (that  arising  from  the 

*  employment  of  Mr  Hamilton) ;  and  that,  on  the  authority  of  the 
'  case,  Kennedy  v.  M^Dowal,  (which  Mr  Bell  considers  as  fixing 

*  the  case,)  the  business  done  for  the  defender,  after  her  father's 
'death,  cannot  be  held  as  a  continuation  of  his  account/  His 
Lordship,  therefore,  *  sustained  the  plea  of  prescription  as  to  these 
'  accoants,'  and  allowed  the  pursuers  to  lodge  a  minute  of  reference 
to  the  defender's  oath. 

The  following  reference  to  oath  having  been  made  and  sustained, 
viz.  <  1.  Whether,  at  the  time  of  the  death  of  her  father,  the  late 

*  William  Hamilton  of  Bothwell  Park,  the  accounts  due  by  him  to 
'  the  late  John  Granger,  W.  S.  as  libelled,  were  resting  owing  ? 
'and,  2.  Whether  the  account  due  to  the  late  Mr  Granger,  for 
'diligence  at  the  defender's  instance,  is  still  resting  owing?'  the  de- 
fender deponed,  <  That  she  was  intimately  acquainted  with  the 
'  late  Mr  Granger,  both  professionally  and  as  a  friend  of  her  late 
'  father.    Depones,  That  Mr  Granger  was  her  late  father's  ordi- 

*  nary  agent  in  Edinburgh.  Depones,  That  Mr  Granger  was  her 
'father's  law-agent  at  the  period  of  her  said  father's  death,  in  July 
'  IBld,  and  had  been  so  for  some  years,  and,  as  far  as  she  recollects, 
'  about  six  or  seven.    Depones,  That  she  does  not  know  whether 

*  Mr  Granger  furnished  any  law  accounts  to  her  late  father  or  not, 
'  as  her  late  father  transacted  his  own  business.  J^hd  being  spe- 
'cially  interrogated.  Whether  the  account  now  exhibited,  and 
'  marked  No.  3.  of  process,  in  so  far  as  the  said  account  commences 
'  on  8th  November  1808,  and  ends  in  1813,  bearing  to  be  incur- 
'  red  by  her  father,  the  late  Mr  Hamilton,  was  furnished  by  Mr 
'  Granger  to  her  late  father  ?  depones.  That  she  does  not  know 
'  whether  said  account  was  furnished  to  her  father  or  not  De-«' 
'  pones.  That  she  never  saw  the  account  above  described  in  her  fa- 
other's  possession,  during  her  father's  life.  Depones,  That  she 
'  does  not  recollect  ever  to  have  seen  said  account  at  all,  previous 
'  to  1829«  Depones,  That  she  does  not  know  whether  her  fkther 
'  made  any  settlement  with  Mr  Granger  as  to  all  or  any  of  the  ac- 
•  counts  for  business  transacted   by  Mr  Granger  for  her  fiather. 
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Depones,  That  fihe  lived  in  family  with  her  father,  but  he  was 
not  in  use  to  consult  her  as  to  any  settlement  of  his  accoQni3»  and 
he  did  not  communicate  to  her  that  he  had  made  aby  settlement 
with  Mr  Granger,  nor  does  she  know  whether  any  payments 
were  made  to  account  by  her  father  of  said  business-accoontB, 
beyond  those  which  may  appear  on  the  face  of  the  account,  which 
she  supposes  were  made  as  they  are  stated.     Depones,  That  she 
does  not  know  whether  her  father  kept  a  cash*book;  but  if  he  did 
so,  it  was  kept  in  a  charter-chest,  along  with  his  other  papers,  of 
which  her  father  himself  kept  the  key.     Depones,  That  the  only 
receipts  to  which  she  can  speak  of  her  own  knowledge,  as  kept 
by  her  fitther,  were  those  relating  to  household  afiairs;  and  the 
reason  why  she  can  speak  to  those  more  particularly  is,  that  she 
occasionally  paid  some  domestic  accounts,  having  got  money  from 
her  father.      Depones,  That  as  she  knew  nothing  as  to  what 
money  her  father  may  have  paid  away  in  relation  to  other  ac- 
counts, she  does  not  know  whether  he  took  receipts  for  said  pay- 
ments or  not.     Depones,  That  she  succeeded  her  fitther,  under  a 
deed  by  which  she  incurred  the  responsibility  of  his  debts.    De* 
pones,  That  subsequently  to  her  father's  death  she  employed  Mi 
Granger  to  do  any  law  business  which  arose  out  of  the  aflairs  of  her 
deceased  father.     Depones,  That  she  does  not  recollect  to  hare 
been  furnished  with  accounts  by  Mr  Granger,  in  relation  to  said 
business,  before  Mr  Granger's  death.    Depones,  That  she  herself 
never  paid  to  Mr  Granger  any  account  for  professional  matters 
arising  out  of  her  faither's  estate ;  but  her  instructions  to  her  agents 
were,  that  if  Mr  Grranger  could  shew  that  he  had  any  just  daim 
against  her,  that  her  agents  were  to  settle  it.     Depones,  That 
these  instructions  were  given  in  the  year,  1826  or  1827,  after  she 
had  ceased  to  employ  Mr  Granger  as  a  professional  man.    In- 
terrogated by  the  commissioner.  Whether,  at  the  time  of  the 
death  of  her  faUier,  the  late  William  Hamilton  of  Bothwell  Paik» 
the  accounts  due  by  him  to  the  late  John  Granger,  writer  to  the 
signet,  as  libelled,  were  resting  owing?  depones  and  answers, 
That,  a  very  short  time  previous  to  her  father's  death,  he  went  to 
Edinburgh  for  the  purpose  of  transacting  business ;  but  she  does 
not  know  whether  that  business  was  with  Mr  Granger,  nor  does 
she  know,  whether  accounts  were  actually  due  by  her  father  to 
Mr  Granger  at  thi3  time,  or  if  so,  that  her  fether  paid  them;  but 
she  is  impressed  with  the  belief  that  he  did  so;  by  which  she 
means  to  say,  that  she  supposes  he  did  so,  in  consequence  of  his 
general  accuracy  in  the  payment  of  his  accounts.    Depones,  Ilat 
she  is  less  able  to  speak  to  these  .matters  generally,  and  accounts 
in  particular,  in  consequence  of  Mr  Granger  having  applied  to 
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*  her  some  tiine  after  her  Other's  death,  and  got  possession  of  her  15  May  1833. 

*  &thei^8  charter  chest»  containing  his  whole  papers  connected  with    ^^"^"v^^ 

*  her  affidrsy  and  which,  notwithstanding  every  endeavour  on  her  E™utora  v. 

*  pert  to  get  it  back,  Mr  Granger,  on  one  pretence  and  another,  Hamilton. 
'eoDtiiiaed  to  retain  it    Interrogated,  Whether  the  account  due  to 

<  the  late  Mr  Granger,  for  diligence  at  the  defender's  instance,  is 

<  still  resting  owing  ?  depones,  That  it  is  not,  as  the  account  was 

*  a  matter  personal  to  herself,  and  she  paid  the  same  to  Mr  Gran-* 

<  ger.    And  all  this  is  truth,'  &c 

Lord  Medwyn,  (before  whom  the  cause  came  to  depend,)  on  ad- 
mug  the  oath,  issued  the  following  note :  *  Lord  Newton  having 
sustained  the  plea  of  prescription,  so  fieur  as  regards  the  accounts 
daimed  as  due  by  the  late  Mr  Hamilton,  a  reference  is  made 
to  the  defender's  oath,  <  Whether,  at  the  time  of  the  death  of 
^  her  &ther,  the  accounts  due  by  him  to  the  late  John  Granger^ 
'as  libelled,  were  resting  owing?   As  no  allegation  was  made 
that  the  defender  had  paid  the  accounts  herself,  the  Lord  Ordi* 
oary  presumes  the  reference  was,  on  this  account,  made  and 
admitted,  as  to  their  being  resting  owing  at  her  father's  death* 
Soch  a  reference  implies,  that  both  the  constitution  and  sub-* 
nstence  of  the  debt  are  referred  to  the  defender's  oath,  and 
10  the  deposition  both  must  be  found  established  before  the  pur« 
suer  can  be  successful*     At  the  same  time,  if  it  be  distinctly 
admitted  that  the  debt  was  originally  constituted,  the  reference 
of  resting  owing,  in  such  a  case,  may  be  held  to  apply  only  to 
its  subsistence  at  the  date  of  the  action.     In  laying  down  this 
proposition,  the  Lord  Ordinary  is  not  impugning  the  opinion  of 
the  Court,  said  to  have  been  expressed  in  a  recent  case,  in  the 
First  Division,  Young  against  Pollock,  25  May  1832,  that  where 
any  matter  has  been  referred  to  oath,  it  is  only  from  the  oath, 
and  not  from  that,  in  connection  with  fitcts  admitted  in  the  re- 
cord, that  the  question  is  to  be  deeided ;  for,  on  the  supposition 
here  made,  the  constitution  having  been  admitted,  only  the  sub- 
sequent payment  has  been  made  the  subject  of  judicial  contract, 
by  a  reference  to  the  oath  of  the  adverse  party ;  but,  in  the  pre- 
sent case,  there  is  no  admission  that  the  debt  ever  existed.     The 
defender,  indeed,  admits  that  Mr  Granger  was,  for  many  years^ 
her  father's  law-agent,  but  neither  admits  nor  denies  that  no  ac- 
counts were  rendered,  closed  or  settled ;  but  she  believes  that  a 
settlement  took  place,  and  that  Mr  Granger  was  more  than  paid. 
There  is  no  distinct  admission  that  the  accounts  now  claimed 
were  ever  due,  and,  therefore,  both  the  constitution  and  the  sub« 
sistence  of  the  debt  must  be  found  in  the  deposition  of  the  defend- 
er.    The  import  of  this  oath  is,  that  she  does  not  know  whether 
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15  May  183a  <  any  account  of  law-business  was  furnished  to  her  father,— that 
^""•V^^    •  she  does  not  know  if  he  made  any  settlement  of  the  account  claim- 

Exe^utors       *  ®^* — ^^  *^®  ^®®®  "^^  kuow  if  any  account  was  due  to  Mr  Gran- 
Hamilton.       ^  ger  by  her  father  when  he  was  last  in  Edinburgh,  or,  if  so,  that 

*  her  father  paid  them ;  but  she  is  impressed  with  a  belief  that  he 
^  did  so,  from  his  general  accuracy  in  the  payment  of  hb  acooants. 

<  And  she  further  depones,  on  .an  interrogatory,  though  this  be  be- 

<  yond  the  reference,  that  she  herself  never  paid  any  acooants  for 

*  professional  matters,  arising  out  of  her  father's  estate.    Now,  die 

<  presumption  established  by  the  act  1579  is,  that  the  account  has 

<  been  paid  during  the  years  that  have  run  since  it  was  closed,* 

*  Leslie  v»  MoUison,  15  Nov.  1808;  and  therefore  any  evidence 

*  by  the  writing  or  oath  of  party,  proving  that  the  account  has  not 
^  been  paid  since  the  date  of  the  last  article,  will  obviate  the  pre- 

<  scription.     But  part  of  the  business  for  which  a  charge  is  made 

*  in  the  present  case,  was  for  defending  the  late  Mr  Hamilton 
^  against  a  declarator  at  the  instance  of  William  Service  against  hb 

*  and  James  Walker,  the  first  article  in  which  is  of  date  11  May 

<  1809,  and  the  last,  15  June  1813.     Mr  Hamilton  died  7  July 

<  1813.  In  this  declarator,  the  defender  is  sisted  in  the  room  of 
^  her  father,  24  November  1813,  and  the  process  is  finished  by 

*  an  absolvitor  of  the  defenders,  and  the  last  article  in  the  account 
^  is  4  August  1817.    Now,  although  it  appears,  from  the  defend- 

*  er^s  deposition,  that  the  late  Mr  Hamilton  came  to  town  on  bofl- 

*  ness,  shortly  before  his  death,  (from  the  account  it  appears  he  ivas 

<  in  town  on  8  June,)  yet  this  account  was  6ot  closed  at  this  time; 

*  and,  as  it  has  not  been  paid  since,  the  presumption  of  payment  is 

*  elided,  according  to  the  doctrine  laid  down  in  the  above  case,  which) 

<  in  all  its  circumstances,  is  as  like  the  present  as  can  well  be  oou'* 
^  ceived ;  for  it  was  a  charge  for  conducting  a  law-suit  not  terminated 
^  at  the  time  .of  the  ancestor's  death,  and  which  was  carried  on 

*  by  the  same  agent  on  behalf  of  the  heir,  who  also  stated  his  belief 

<  that  his  father  was  not  due  the  account  incurred  in  his  lifetime. 

<  Hence,  as  to  this  account,  prescription  must  be  held  to  be  obviated. 

*  Now,  if  all  the  accounts  claimed  are  to  be  reckoned  one  running 

<  account,  this  would  have  the  effect  of  saving  the  whole  from  pre* 

*  scription.     The  Lord  Ordinary,  however,  feels  great  difficulty  io 

<  carrying  the  effect  of  the  principle  established  in  that  case  of 
^  Leslie  so  fax ;  for  the  account  claimed  in  the  summons  consbts 

<  of  six  distinct  accounts  for  different  pieces  of  business.     The  fiisi 

*  is  for  an  advocation  a^nst  an  interlocutor  in  fetvour  of  Mr  fia* 

<  milton,  which  commences  in  November  1808,  and  ends  in  Feb- 
'  ruary  1809,  with  a  refusal  of  the  bill  with  expenses.  The  third 
« relates  to  a  process  commencing  in  21  May  1810,  and  finish- 
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<ed  10  March  1812.     The  fourth  is  for  a  process  commencing  15  May  1833. 

*  8  December  1810,  and  concluded  by  a  decree  in  1812.     The     ^s^v^^ 
^  fifth  relates  to  a  process  of  valuation  and  sale  of  teinds,  common-'  2'^"^^*' 

,  *  ,  £iecutor8  v* 

*  cing  in  181 1,  and  ending  with  a  decree  of  sale  in  February  1813 :  HamUton. 

*  And  the  sixth  is  a  miscellaneous  account,  beginning  in  1806,  and 

'  ending  in  1810.     Now,  all  of  these  accounts  are  closed  before  Mr 

'  Hamilton's  death,  and  the  principle  of  LfCslie's  case  will  not  ap* 

'  pljr  to  these.    There  is,  in  a  decision  of  the'  First  Division,  some* 

'  thing  like  an  authority  for  viewing  accounts  such  as  these  as 

'separate  accounts;  M^Bean  against  Mcintosh,  15  May  1828^ 

<  Conceiving  that  the  only  account  saved  from  prescription,  in  con«- 

'  sequence  of  the  defender's  oath,  is  the  account  of  business  for  the 

'declarator,  it  appears  that  this  amounts  to  L.50  :  0  :  11,  and  that 

'credit  is  given  for  payments  to  the  extent  of  L.51,  as  applicable 

'  to  said  account,  and  a  previous  one,  which  reduces  the  amount 

'  dae  to  the  sum  of  L.d,  19s.     For  this  sum,  with  interest  from  the 

'  date  of  citation,  the  Lord  Ordinary  would  have  given  decree, 

'  (finding  no  expenses  due,)  but  that  the  observation  of  Lord  New- 

'  ton,  in  his  notes,  applies  to  the  previous  part  of  this  account,  as 

*  well  as  the  subsequent  part,  that  it  should  be  shewn  what  steps 

'  had  been  taken  to  recover  any  part  of  the  expense  from  the  co« 

'  defender,  Walker,  before  decree  can  be  given  against  Mr  Ha* 

'  fflilton's  representative. 

'  Perhaps  the  Lord  Ordinary  ought  not  to  have  allowed  the  pur- 
'  suers  to  impute  the  admitted  payments  to  the  account  for  L.4,  18s. 
'  Id.,  as  these  were  expenses  incurred  in  getting  a  bill  refused  with 
'  expenses,  without  calling  upon  the  pursuers  first  to  show  what 
'  steps  had  been  taken  to  recover  these  expenses.  It  seems  doubt- 
'  fal  if  any  claim  had  been  made  for  them,  at  least  there  is  no  charge 
'forgiving  in  any  account,  or  getting  a  decree  for  the  amount, 
'which  it  surely  was  Mr  Granger's  duty. to  do,  unless  they  were 
'  paid  to  him  extrajudicially. 

'  It  was  stated  at  the  bar,  that,  besides  the  oath  of  the  defender, 
'  she  had  exhibited  evidence  to  satisfy  the  pursuers  that  the  ac- 
'  count  for  diligence  due  by  the  defender,  the  other  matter  refer- 
'  red,  had  been  paid.  Mr  Granger's  books  exhibit  no  trace  of  this 
'  payment,  a  sufficient  proof  how  little  they  are  to  be  trusted  in 
'  rearing  np  clain^  against  his  employers.' 

The  cause  then  came  before  Lord  FuUerton,  who,  to  an  order 
for  cases,  added  the  following  note :  '  The  late  Mr  Hamilton,  the 
'  party  by  whom  that  part  of  the  accounts  forming  tlie  subject 
'  of  the  present  discussion  is  said  to  have  been  due,  died  in  1813. 
'  Mr  Granger,  the  party  to  whom  the  debt  was  originally  owing, 
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sunriyed  until  the  year  1828.     In  the  interval,  no  accounts  ever 
were  presented  to  the  defender,  as  dae  by  her  late  father,  and 
that,  too,  although  in  certain  legal  proceedings  institoted  in  1826 
and  1827,  by  the  defender  against  Mr  Grranger,  and  in  which  he 
averred  that  he  had  accounts  against  the  late  Mr  Hamilton,  he 
was  repeatedly  called  upon  to  produce  them,  without  effect    The 
present  action  was  raised  by  his  representatives  against  the  de- 
fender,  concluding,  inter  alia,  for  those  professional  acooants  said 
to  have  been  due  by  her  late  father  at  the  time  of  his  death.    A 
record  was  made  up,  in  which  the  defender  admitted  that  Mr 
Granger  had  been  for  many  years  the  law-agent  of  her  father;  and 
while  she  stated  her  belief  that  the  business-accounts  had  been 
settled  during  his  lifetime,  of  course  admitted  that  these  accounti 
had  not  been  paid  by  her  since  his  death.     On  hearing  the  ques- 
tion argued.  Lord  Newton  sustained  the  plea  of  prescriptioD,  in 
regard  to  the  accounts  said  to  be  due  by  the  late  Mr  Hamilton, 
but  allowed  the  reference  to  the  defender's  oath.     The  oath  q)- 
pears  to  do  no  more  than  to  confirm  the  statements  and  admissions 
formerly  made  judicially  by  the  defender,  with  the  additional  dr- 
cumistance,  certainly  unfavourable  to  the  claim,  that  <  she  is  less 
able  to  speak  to  these  matters  generally,  and  accounts  in  particular, 
in  consequence  of  Mr  Granger  having  applied  to  her,  some  time 
after  her  father's  death,  and  got  possession  of  her  father^s  charter- 
chest,  containing  his  whole  papers  connected  with  her  affairs,  and 
which,  notwithstanding  every  endeavour  on  her  part  to  get  it 
back,  Mr  Granger,  on  one  pretext  or  another,  continued  to  re- 
tain it.'     In  these  circumstances,  the  Lord  Ordinary  would  have 
been  inclined  to  find  that  the  debt  was  not  proved,  and  therefore 
would  have  sustained  the  defences,  had  it  not  been  for  the  autho- 
rity of  the  case,  Leslie  against  Moilison,  15  November  1808^ 
founded  on  by  the  pursuers.   In  that  case,  indeed,  there  was  a  spe- 
cialty in  the  oath,  which  might,  perhaps,  have  distinguished  it  from 
the  present,  but  according  to  the  report  the  decision  went  upon  a 
general  principle,  of  which,  if  in  itself  well  founded,  it  would  be 
difficult  to  deny  the  application.     As  it  appears,  however,  to  the 
Lord  Ordinary  somewhat  difficult  to  reconcile  the  constractionof 
the  act  1579,  there  imputed  to  the  Court,  with  the  express  terms 
of  the  statute,  and  as  the  point  is  one  of  great  practical  impor- 
tance, the  very  circumstances  of  the  present  case  shewing  that  the 
construction  goes  far  to  deprive  an  heir  or  other  representative  of 
the  whole  benefit  of  the  triennial  prescription,  in  relation  to  debts 
said  to  have  been  due  by  the  ancestor,  the  Lord  Ordinary  has 
thought  it  right  to  report  the  case  to  the  Court' 
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At  the  adyiBing  Lord  BoHgray  said — This  is  a  yery  clear  case.  15  May  1633. 
The  oath  elides  the  plea  of  prescription  ;  and  as  to  what  is  said    ^""^V^^ 
of  btaoching  the  accounts,  I  think  it  was  very  proper  to  branch  s^^uton 
them.    It  is  a  mistake  to  tliink  that  this  renders  diem  separate  v.  Hamilton. 
accooDts,  running  separate  courses  of  prescription.     An  agent  may  opinion  ©f 
be  employed  at  the  same  time  in  conducting  various  pieces  of  busi-  Court. 
nesB,  and,  for  distinctness,  may  branch  his  account     Still  the  whole 
forms  but  one  current  account ;  and  here  Mr  Granger  continued  to 
transact  business  for  the  late  Mr  Hamilton  down  till  the  very  day 
of  his  death;  and  Mrs  Hamilton,  the  heir,  swears  that  she  did  not 
psy  the  account,  or  any  of  the  accounts.     In  these  circumstances, 
I  hold  that  Leslie's  case  decides  the  present 

Lard  Craigie  was  of  a  different  opinion.  The  opinion  of  Lord 
Newton,  that  the  debt  here  claimed  could  only  be  proved  by  the 
oath  of  the  defender,  appeared  to  him  to  be  agreeable  to  law ;  and 
the  opinion  of  Lord  Fullerton,  though  expressed  with  some  hesita- 
tioo,  in  consequence  of  the  decision  adverted  to,  seemed  equally 
veU  founded,  that  the  oath  of  the  defender  did  not  prove  the  debt 
to  be  resting  owing. 

The  principle  of  the  enactment  in  1579  was  most  just  and  ex* 
pedieot,  there  being  prsesumptio  juris  that  debts  falling  under 
its  operation  have  either  been  paid  at  the  time,  or,  as  usual,  settled 
at  the  end  of  each  year ;  and  if  the  creditor  in  such  a  debt  allows  it 
to  remain  in  statu  quo  for  three  years,  or,  as  in  the  present  case, 
for  many  times  three  years,  it  seems  most  just  that  he  should  suf- 
fer, rather  than  that  the  debtor  or  his  representatives  should  be 
obliged  to  pay  twice,  because  he  had  not  preserved,  or  might  not 
be  able  to  produce,  direct  evidence  of  payment 

It  has  been  inferred  from  the  words  <  resting  owing,'  (which, 
however,  do  not  occur  in  this  statute,)  that  the  constitution  of  the 
debt  was  to  be  presumed;  and  in  ordinary  cases,  the  facts  being  ca- 
pable of  proof,  by  production  of  the  books  of  the  creditor,  if  regu- 
larly kept,  and  confirmed  by  his  oath  in  supplement,  it  is  seldom 
the  subject  of  an  argument     But  in  the  universal  understanding 
of  hiwyera  and  judges,  after  the  lapse  of  three  years,  the  constitu- 
tion as  well  as  the  subsistence  of  the  debt  must  be  proved  by  the 
oath  on  reference ;  and  indeed  it  is  not  easy  to  conceive  how  a 
debt,  drcumstanced  as  the  present  is,  can  be  considered  resting  ow- 
ii^.     In  this  case,  neither  the  constitution  nor  the  subsistence  of 
the  debt  are  established  :  there  are  no  books  regularly  kept ;  nei* 
tber  could  the  pursuers,  on  their  own  knowledge,  depone  either  as 
to  the  amount  of  the  debt,  or  that  it  had  not  been  paid  during  the 
creditor's  lifetime,  no  account,  although  obviously  necessary,  having 
been  kept     And  the  presumptions  are  strong  and  multiplied,  as 
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1.5  May  183a  found  by  Lord  Follerton  as  well  as  by  Lord  Newton,  and  also  by 
Lord  Medwyn,  that  the  balance  was  in  her  fiivour.  The  extent  of 
the  caution  required,  when  the  writings  belonging  to  the  defender, 
and  delivered  to  Mr  Granger,  (the  alleged  creditor,)  in  a  charter* 
chest,  which  is  sworn  to,  as  containing  not  only  title-deeds,  but 
accounts,  and  various  writings  of  the  same  nature,  and  which  might 
have  been  altogether  exclusive  of  the  claim,  confirmed  what  is 
stated  in  the  oath  on  reference,  while  the  friendship  and  firequent 
intercourse  between  the  parties  afforded  many  opportunities  of  a  seU 
tlement,  or  of  partial  payments,  which,  after  such  a  lapse  of  time, 
could  not  be  established. 

The  decisions  referred  to  by  the  pursuers  will  be  found  to  rest 
upon  particular  circumstances  specified  in  the  oath  on  reference,  and 
frequently  on  the  point,  whether  the  circumstances  were  to  be  con- 
sidered as  intrinsic  or  extrinsic;  and  the  justice  of  some  of  them, 
particularly  that  of  Broughton  and  Weston,  where,  f^ter  the  lapse 
of  more  than  three  years,  the  Court  found  it  was  unnecessary  even 
to  require  an  oath  on  reference,  may  be  justly  doubted.  In  the 
case  of  Syme  and  Douglas,  Heron  and  Company,  the  defender  was 
an  heir  served  cum  beneficio  inventarii,  and  consequently  represent- 
ing his  ancestor,  although  not  beyond  the  value  of  the  estate;  and 
having  ample  means  of  examining  his  ancestor's  vouchers,  as  well 
as  acquainted  with  his  habits  in  the  contraction  and  payment  of  bis 
debts,  he  would  not  have  admitted  the  claim-  if  he  could  have  justi- 
fiably denied  it  while  upon  his  oath.  In  the  case  of  Leslie  v,  Mol- 
lison,  15  Nov.  1808,  the  defender  admitted,  that  the  pursuer  bad 
been  law-agent  for  his  father,  who  had  said,  that  if  die  acooaoti 
were  to  be  examined,  the  balance  would  be  in  his  favour;  plainly 
indicating,  that  the  accounts  had  not  been  settled ;  and  he  also  ex- 
hibited a  voucher  for  a  small  sum,  which  must  have  been  delivered 
to  the  pursuer  if  a  settlement  had  taken  place. 

The  Lord  President  observed — That  here  the  two  sets  of  acconnts^ 
(viz.  Mrs  Hamilton's  and  her  father's,)  are  separated  by  a  final  in- 
terlocutor, holding  Mrs  Hamilton's  various  accounts  as  one  account; 
and  that,  with  respect  to  the  first  set,  viz.  the  whole  accounts  claimed  | 
as  due  by  the  late  Mr  Hamilton,  there  is  a  minute  of  reference,  and 
an  oath  taken,  on  the  import  of  which  we  are  required  to  decide. 

Lard  Gillies. — We  are  to  decide  on  the  import  of  the  oatb,  and 
the  oath  must  have  fair  play ;  but  our  judgpnents  should  also  be  con- 
sistent with  each  other ;  and,  for  my  part,  I  cannot  see  any  diffe- 
rence between  Leslie  and  MoUison's  case  and  this  case.  The  beir 
here  just  says  what  was  said  by  the  heir  in  MoUison's  case.  Tliat 
was  an  action  raised  against  an  heir  for  his  ancestor's  debt ;  and 
this  is  the  same.     In  MoUison's  case  the  heir  swore  that  he  did  not 
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how  whether  the  debt  had  been  paid  or  not ;  and  the  heir  here  15  May  1833. 
just  says  the  same  thing.     If  there  be  a  distinction,  indeed,  it  is  in     ^'^^y^^ 
hrouT  of  the  pursuers  here ;  for,  in  Leslie's  case,  the  heir  swore  £^"^[^0,* 
that  he  believed  that  his  &ther  had  paid  that  and  every  other  ac-  v.  Hamilton, 
coiint  that  he  was  due  to  Mr  Leslie,  *  as  he,  among  others,  had  of-  q  jnionof' 
'  ten  heard  his  father  say,  that  Mr  Leslie  was  indebted  to  him,  and  Court. 
'  that,  if  the  accounts  were  balanced,  the  balance  would  be  in  his 
*  &?our.'    In  this  case  Mrs  Hamilton's  deposition  is  not  nearly  so 
$trongi  and,  therefore,  Leslie's  case,  which  we  cannot  disregard, 
Implies  a  fortiori  to  the  present.     Was  this  debt  then  prescribed  at 
tlie  death  of  Mr  Hamilton  ?  Assuredly  it  was  not ;  and  the  next 
qaestion  is,  Does  Mrs  Hamilton's  oath  save  it  from  prescription  ?  I 
proceed  entirely  on  Lord  President  Blair's  opinion  in  Leslie's  case. 
The  presumption  of  the  act  is,  that  the  account  has  been  paid  du- 
ring the  years  which  have  run  since  it  was  closed*    Now,  here  the 
aceoQotwas  closed  by  Mr  Hamilton's  death.      There  can  be  no 
presumption,  therefore,  that  it  was  paid  prior  to  that  event ;  and  the 
defender  swears  expressly  that  she  has  not  paid  it  since.      We 
should  shake  the  law  of  the  country,  therefore,  and  overlook  a  so- 
lemn decision,  were  we  to  decide  this  case  in  favour  of  the  de- 
fender. 

Lord  Balgray  observed — That  all  that  had  been  decided  in  Ken- 
nedy's case  was,  that  the  death  of  the  party  closed  the  account,  and 
gave  a  terminus  from  which  prescription  might  begin  to  run. 

The  Lord  President. — I  am  clearly  of  opinion,  on  considering  the 
oath,  that  resting  owing  is  established  by  it. 

Their  Lordships  accordingly  ^  repelled  the  plea  of  prescription,  judgment 
'  and  found  that  resting  owing  is  proved  by^the  oath  of  the  defender ; 
'  and  remitted  to  the  Lord  Ordinary  to  apply  this  judgment,  and  to 
'  proceed  farther  in  the  cause  as  shall  be  just :  found  the  defender 
'  liable  in  expenses.' 
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FIRST  DIVISION. 
No.  LXXVIIL  16  May  183a 

JOHN  CAMPBELL 

against 
JOHN  SHEARER. 

Prescription,  (Triennial). — Stat.  1579,  c.  83. — Oath  of 
Party. — An  action  being  brought  by  an  agent  against  a  diady 
afier  the  lapse  of  six  years^  for  payment  of  the  expenses  ofamduettsg 
an  action  before  the  Sheriff-court,  and  the  defender  having  deponed^ 
on  a  reference  to  his  oath,  that  he  had  employed  another  party,  a  mei- 
senger,  to  conduct  the  action,  who  had  rendered  him  the  aecovntSf 
which  he  had  paid,  on  a  decree  obtained  against  him  by  the  messenger, 
and  that  he  was  not  aware  that  the  messenger  had  employed  ike  ptr* 
suer,  to  whom,  accordingly,  he  had  not  made  any  payment, — held, 
1st,  That  the  svbsistence  of  the  debt  was  not  proved  by  the  oath; 
and,  2dly,  That,  tmder  the  circumstances  of  the  case,  as  appearing 
from  t/ie  oath,  the  defender  was  vmrranted  in  making  payment  to 
the  messenger. 

In  the  year  1827,  the  pursuer,  John  Campbell,  accoantant  in  Glas^ 
gow,  as  trustee  for  Messrs  Duncan  M^CaUum  and  Morison,  writers 
in  Hamilton,  raised  an  action  before  the  Sheriff  of  Lanarkshire, 
against  the  defender,  John  Shearer,  for  the  expenses  of  an  action 
carried  on  by  them,  in  his  name,  in  the  Sheriff-court  at  HaiiiiltoD» 
for  the  recovery  of  a  debt  from  his  brother,  James  Shearer,  and  in 
which  they  had  been  employed  for  his  behoof,  by  Thomas  Wad- 
dell,  writer  and  messenger  in  Airdrie,  who,  not  being  a  pracddooer 
in  the  Sheriff-court  in  Hamilton,  could  not  conduct  the  action  there. 

In  defence,  the  defender  stated,  that  he  had  employed  Waddell 
to  conduct  the  action  in  question,  and  that  Waddell  had  rendered 
him  three  accounts  for  the  expenses  thereof,  which  he  had  been 
obliged  to  pay,  under  decree  against  him  at  WaddelFs  instance; 
that  he  knew  nothing  of  the  employment  of  Duncan  M^Callum  and 
Morison,  who,  if  employed  by  Waddell,  must  have  trusted  to  his 
credit  for  payment ;  and  he  maintained  also,  that  the  account  was 
prescribed,  and  that  resting  owing  could  only  be  established  by  his 
oath. 

The  Sheriff  sustained  the  defence  of  prescription,  but  allowed  a 
reference  to  the  defender's  oath. 

On  a  reference  being  made,  the  following  deposition  was  emitted: 
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That,  about  eight  years  ago,  the  deponent  had  an  action  depend-  16  May  idsa 
ing  in  the  Sheriff-court  at  Hamilton,  between  him  and  James  ^^<^v^^ 
Shearer,  innkeeper  in  Airdrie,  but  the  deponent  never  saw  any  ^^^^' ''' 
of  the  proceedings  in  that  process :  That  the  deponent,  however, 
was  informed  by  Thomas  Waddell,  messenger  in  Airdrie,  that 
the  said  James  Shearer,  who  is  the  deponent's  brother,  had  given 
in  defences  to  the  action ;  but  Waddell  did  not  inform  the  depo- 
nent of  who  was  conducting  the  process  on  his,  the  deponent's, 
part,  at  Hamilton ;  and  the  deponent  himself  did  not  know  it,  nor 
did  he  know  that  any  agent  was  necessary  there,  except  Waddell 
himself:  That  the  deponent  knows  that  Waddell  was  a  messen- 
ger in  Airdrie  at  that  time,  and  that  he  has  resided  there  ever 
since  the  deponent  knew  him :  That  the  deponent  did  not  know 
who  acted  as  agent  for  his  brother  at  Hamilton  in  the  said  pro- 
cess ;  nor  does  he  know  whether  the  Sheriff  gave  the  c^use  in 
his,  the  deponent's,  favour  or  against  him :  That  he  recollects, 
however,  of  his  brother  and  he  agreeing  to  refer  the  process  to 
the  S£dd  Thomas  Waddell  and  James  Cross  in  Faskine ;  but  the 
deponent  was  never  in  Hamilton  about  that  reference,  nor  the  pro- 
cess, until  he  was  summoned  last  winter  by  the  pursuer.  And 
being  specially  interrogated.  If  he  did  not,  soon  after  said  reference 
was  entered  into,  accompany  Mr  John  Morison,  writer  in  Hamil- 
ton, one  of  the  pursuer's  constituents,  to  the  house  of  Mr  William 
Hamilton,  writer  in  Hamilton,  to  get  said  process  which  had  been 
so  referred,  or  to  speak  to  him  on  the  subject  ?  depones.  That  he 
did  not;  nor  did  he  ever  see  either  Mr  M^Callum  or  Mr  Morison 
till  within  these  nine  months  last  past  Depones,  That  the  said 
Thomas  Waddell  rendered  the  deponent  three  different  accounts, 
connected  with  the  said  process,  which  the  deponent  looked  at : 
That  Waddell  said  that  he  had  paid  the  amount  of  these  accounts 
to  the  writers  in  Hamilton  whom  he  had  employed  in  the  said 
process,  and  that  he,  Waddell,  must  have  payment  from  the  de- 
ponent :  To  which  the  deponent  answered,  that  he,  Waddell,  owed 
the  deponent  more,  if  their  accounts  were  balanced ;  but  Waddell 
answered,  that  that  made  no  odds,  as,  if  he  was  owing  the  depo- 
nent any  thing,  he  must  sue  him  for  it ;  and  that  if  he  did  not  pay 
him  these  accounts,  he  would  have  to  go  to  jail  himself:  That 
this  took  place  at  the  deponent's  own  door  in  Airdrie,  about  four 
years  ago ;  and  the  deponent  adds,  of  his  own  accord,  that  Wad- 
dell sued  the  deponent  for  payment  of  the  said  accounts,  obtain- 
ed a  decree  against  him,  charged  him  thereon,  and  he,  the  de- 
ponent, paid  the  contents  of  the  decree  to  Waddell.  And  being 
interrogated.  If  the  deponent  ever  paid  any  part  of  said  accounts 
directly  to  the  writers  above  referred  to,  who  were  employed  in 
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16  May  1833.  <  Hamilton,  in  conducting  the  said  process  on  his  behdf  ?  depones, 
^  That  he  never  did.  And  being  interrogated  by  the  commissioner, 
^  with  the  view  of  exhausting  the  reference,  whether  the  accoant 
^  libelled  on  is  resting  owing  by  him  ?  depones,  That  he  does  not 

*  owe  it.    All  which  is  truth,  as  the  deponent  shall  answer  to  God. 
^  Depones  farther.  That  his  only  reason  for  swearing  that  he  does 

<  not  owe  the  pursuer  the  account  libelled  on  is,  that  he  paid  the 

<  same  to  the  said  Thomas  Waddell,  the  only  person  whom  he  em- 

*  ployed.     And  this  is  also  truth,  ut  supra/ 

Upon  advising  this  deposition,  the  Sheriff-substitute,  ^  in  respect 
^  the  account  libelled  on  has  undergone,  prescription,  and  that  the  de- 

<  fender  has  sworn  that  he  did  not  employ  the  pursuer's  constituents, 
^  and  that  he  had  paid  for  the  business,  under  a  decree  at  the  in- 

*  stance  of  Waddell,  who  was  the  only  person  whom  he  employed, 

*  dismissed  the  action,  and  found  the  pursuer  liable  in  expenses.' 
Upon  advising  a  petition  and  answers,  the  Sheriff-depute,  ^  10 

^  respect  that  the  plea  of  prescription  had  been  sustained  by  an  in- 

<  terlocutor  long  since  final,  and  that  the  deposition  of  the  defender 
'  is  negative,  both  as  to  the  constitution  and  subsistence  of  the  debt, 

<  refused  the  petition,  and  adhered  to  the  interlocutor  complained  of/ 
Thereafter  the  pursuer  raised  the  present  action  before  the  Court 

of  Session,  for  reducing  the  judgment  of  the  Sheriff;  and  he  also 
raised  a  suspension  of  a  threatened  charge  for  the  expenses  award- 
ed by  the  Sheriff,  and 


Pursuer's 
Pleas. 


Pleaded — That  the  defender,  having  admitted  in  his  oath  that  lie 
employed  Waddell,  (a  messenger  in  Airdrie,)  to  recover  the  debt 
before  the  Sheriff-court  at  Hamilton,  must  have  been  aware  that  it 
was  necessary  for  him  to  employ  a  procurator  in  Hamilton  to  cod* 
duct  the  action ;  and,  at  all  events,  it  is  proved  by  his  oath,  thatk 
was  informed  of  this  before  he  made  the  alleged  payment  to  Wad- 
dell, by  his  admission  that  three  different  accounts  made  up  against 
him  by  the  writers  in  Hamilton,  in  reference  to  the  action,  bad 
been  shewn  to  him  by  Waddell ;  so  that  when  payment  was  de* 
manded  by  Waddell,  on  the  ground  that  he  had  discharged  the  debt 
to  them,  the  defender  was  not  in  bona  fide,  nor  was  he  entitled  to 
settle  with  him,  without  demanding  evidence  of  his  alleged  pay- 
ment to  them,  or  an  authority  from  them,  in  WaddelPs  fevonr,  to 
uplift  and  discharge  the  debt.  This  was  quite  settled  in  the  cBse 
where  an  Edinburgh  agent  was  employed  by  a  country  writer  to 
conduct  an  action  before  the  Court  of  Session,  and  in  which  a  pay- 
ment made  by  the  client  to  the  agent  in  the  country,  for  the  ex- 
penses in  the  Court  of  Session,  did  not  relieve  the  client  firoin  a 
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claim  at  the  instance  of  the  Edinburgh  agent,  unless  it  was  done  16  M^y  1833. 
upon  the  express  or  implied  authority  of  the  agent ;  and  there  was     ^^^V^^ 
no  reason  why  a  different  rule  should  be  followed  in  the  case  where  g^^^  "  *^ 

eountry  practitioners  were  employed  by  agents  residing  in  a  diffe-      

rent  place,  for  behoof  of  their  clients.  But  in  the  present  case  no  pi""J^^'  * 
SQch  authority  was  produced ;  and  as  the  defender  admits  that  he 
never  paid  the  debt  to  the  proper  creditors,  (the  writers  in  Hamil- 
ton,) and  that  his  only  reason  for  saying  that  it  was  not  resting 
owing  was,  that  he  had  paid  it  to  Waddell,  it  followed  that  an  un- 
authorised  payment  to  Waddell,  or  to  any  wrong  party,  could  not 
exdngnish  a  debt  originally  owing,  and  now  confessed  to  be  due, 
to  the  pursuer  or  his  constituents. 

Further,  the  ultroneous  statement  by  the  defender  in  his  oath, 
<  Aat  Waddell  sued  the  deponent  for  payment  of  the  said  accounts, 
'  obtained  a  decree  against  him,  charged  him  thereon,  and  he,  the 
'deponent,  paid  the  contents  of  the  decree  to  Waddell,'  was  an 
extrinsic  statement,  to  which  the  Sheriff  ought  not  to  have  given 
effi?et,  the  decree  itself  not  having  been  produced,  and  no  evidence 
ef  it  having  been  offered.  But  even  if  true  and  proved,  it  could 
not  affect  the  pursuer's  claim ;  for  the  debt  being  due  to  them,  and 
not  to  Waddell,  an  illegal  prosecution  by  the  latter,  and  his  re- 
covery of  the  debt,  even  under  a  decree,  could  not  defeat  or  extin- 
guish their  right. 

Answered — The  plea  of  prescription  being  sustained  by  a  final  Defender's  , 
interlocutor,  the  pursuer  cannot  prevail  in  the  conclusions  of  the  ^^^^ 
action,  unless  he  has  proved,  by  the  oath  of  the  defender,  both  the 
constitution  and  the  subsistence  of  the  alleged  debt ;  McDonald  v. 
Burden,  23  Jan.  1829;  Ersk.  3,  7,  18,  and  4,  2,  8;  stat.  1579, 
c  63.    The  oath,  however,  is  negative  as  to  both,  and  the  averments 
are  all  truly  intrinsic.     Moreover,  the  defender's  employment  of 
Waddell  inferred  no  liability  to  the  pursuer's  constituents.     But 
even  if  he  had  been  originally  liable,  as  well  as  Waddell,  yet  they, 
by  their  long  silence  alone,  forfeited  all  claim  against  him,  and 
warranted  his  paying  the   account  to  Waddell,  to  whom  only 
they  were  entitled  to  look  for  payment ;  Bell^  i.  492,  and  English 
cases  cited  there ;  and  besides,  by  transmitting  the  accounts  through 
Waddell,  they  thereby  virtually,  if  not  expressly,  authorised  him 
to  receive  the  money,  and  discharge  the  accounts,  and  rendered  the 
payments  made  to  that  person  equivalent  in  law  and  equity  to  di- 
rect payment  to  themselves ;  BeU^  ut  supra. 

The  Lord  Ordinary,  (15  Jan.  1833,)  ^  in  the  reduction,  sustain- 
^  ed  the  defences,  assoilzied  the  defenders,  and  decerned ;  and  in  the 
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16  May  1833.  *  Suspension,  found  the  letters  orderly  proceeded,  and  decerned ;' 
and  added  the  following  note : 

<  The  Lord  Ordinary  is  of  opinion,  1.  That  the  plea  of  pre- 

<  scription  was  well  founded,  and  that,  at  any  rate,  the  objee- 

*  tion  to  it  could  not  be  revived,  after  the  pursuer  went  into  the 

<  proof,  by  the  oath  of  the  defender.     He  should  either  have  advo- 

*  cated  on  the  mode  of  proof,  or  allowed  decree  to  pass,  and  then 

<  suspended.     2.  That  the  subsistence  of  the  debt  has  not  been 

<  proved  by  the  deposition  of  the  defender.    It  is  negative  as  to  his 

<  having  directly  employed  the  pursuer's  constituents,  and  it  is  af- 

<  firmative  as  to  his  having  paid  the  debt  to  the  only  person  whom 

<  he  did  employ,  and  as  to  his  belief,  founded  on  a  decree  obtained 
'against  him,  that  that  person  was  then  duly  authorised  to  receive 

<  payment     But  farther,  3.  The  Lord  Ordinary  is  of  opinion,  that 

<  the  defender  was  fully  warranted  in  believing  that  Waddell  was 

<  authorised  to  receive  payment,  and  that  there  is  ground  to  pre- 

<  sume  that  he  was  in  fact  so  authorised.     And,  finally,  eyen  tak- 

<  ing  it  to  be  otherwise,  he  is  clearly  of  opinion,  that,  seeing  that, 

*  according  to  the  deposition  and  the  record  of  the  process,  the  pui^ 

<  suer's  action  was  not  raised  till  October  1827,  six  years  after  the 

*  business-account  terminated,  and  the  payment  made  to  Waddell, 

<  as  sworn  to,  had  been  made  about  three  years  before,  the  pursaer 

<  and  his  constituents  did,  by  their  delay  in  making  their  daim, 
'  fully  warrant  the  defender  to  believe  that  they  looked  to  Waddell 

<  only,  and  that  he  was  in  safety  to  pay  to  him ;  see  Bdly  L  49% 

<  and  the  English  case  of  Kymer  Suwercroop,  there  referred  to.* 


Opinion  of 
Court 


The  pursuer  reclaimed  ;  and,  at  the  advising,  Lord  Balgray  ob- 
served— That  all  cases  of  this  nature  must  depend  upon  their  own 
circumstances.  In  the  present  case,  the  writers  in  Hamilton  had 
sent  their  accounts  to  Waddell,  instead  of  to  the  drfender  him- 
self; and  the  only  purpose  of  this  must  have  been  to  auth<Hi9e 
Waddell  to  receive  payment  of  them,  who  had  an  interest  in  bring- 
ing the  action  he  did  against  the  defender,  he  being  himself  liable 
to  the  pursuers  in  payment  of  the  account  But  if  they  did  not  in- 
tend to  authorise  payment  to  him,  why  did  they  allow  four  years  to 
elapse  without  making  any  demand  against  the  defender,  after  they 
had  sent  in  their  accounts  to  Waddell  ?  Supposing  that  the  de- 
fender may  have  been  originally  wrong  in  making  payment  to 
Waddell,  yet  he  was  completely  thrown  off  his  guard  by  the  long 
silence  of  the  proper  creditors ;  and,  in  the  whole  circumstances,  his 
Lordship  thought  that  the  interlocutor  was  well  founded. 

Lord  Craigie  took  a  different  view  of  the  ease.  He  had  some 
doubt  whether  the  action  should  not  have  been  directed  against 
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Waddell,  as  immediately  liable  to  the  constituents  of  the  pursuer;  16  May  1833. 
and  fio  it  would  have  been  decided,  if  he  had  acted  as  an  agent  for    ^''^V^^ 
the  defender.     But  he  could  not  act  as  an  agent,  and  was  merely  sjj^^,!   ^' 
employed  to  convey  the  necessary  documents  and  information  from     — — 
the  defender  to  the  pursuers.     The  action,  therefore,  was  properly  cqu"?"  ^ 
bioaght  against  the  defender,  as  alone  responsible ;  and  thus  to  his 
oath  a  reference  was  duly  made,  and  the  question  now  is  as  to  its 
import  and  effect.     If  Waddell,  as  in  the  case  of  a  country  writer 
empbying  an  agent  in  the  Court  of  Session,  had  become  liable  to 
the  agent  so  employed  by  him,  he  was  entitled  to  demand  relief  from 
his  dient ;  but,  even  in  that  case,  the  client  would  have  been  bound, 
npon  payment,  to  obtain  a  receipt,  to  enable  the  proper  creditor  to 
recover  what  was  due  to  him.     In  such  circumstances  it  would  not 
be  enough,  that  one  or  more  accounts  relating  to  the  business  were 
shewn  to  the  client,  which  was  reasonable  before  payment  was 
made;  but  this  could  not  be  unauthorisedly  done,  and  without  a  re- 
ceipt for  the  payment     Again,  the  defender  swears,  that  Waddell 
broDght  an  action  against  him  for  payment  of  the  accounts,  and 
diat  Waddell  obtained  decree ;  to  which,  however,  it  was  not  alleged 
that  the  pursuers,  though  immediately  interested,  had  been  called 
as  parties,  and  there  was  no  receipt  from  Waddell,  (the  only  legal 
eridence,)  that  the  money  was  paid.    In  all  ordinary  examinations 
apon  oath,  where  written  documents  are  referred  to,  they  must  be 
produced,  or  evidence,  by  the  oath  of  the  swearer  or  otherwise,  that 
they  had  been  lost  or  discharged ;  the  rule  being,  that  non  creditur 
referent!,  nisi  constet  de  relato,  as  was  recently  decided  in  First 
Division  of  the  Court  in  the  case  of  Cooper  t;,  Hamilton.    In  fine, 
the  defender's  only  reason  for  swearing  that  he  did  not  owe  the 
pnrsuer  the  account  libelled  on  was,  ^  that  he  paid  the  same  to 
'  Thomas  Waddell,  the  only  person  whom  he  had  employed,'  which 
appears  altogether  irrelevant,  as  well  as  proved,  by  the  former  part 
of  the  oath,  to  be  false. 

Lord  GtUies  thought  that  the  true  question  had  been  lost  sight 
e^  which  was,  quid  juratum  est,  on  the  oath  which  had  been  emit- 
ted by  the  defender  ?  No  other  evidence  of  the  alleged  decree  against 
him  was  necessary,  and  his  Lordship  had  formed  even  a  clearer  opi- 
nion than  Lord  Balgray  as  to  the  soundness  of  the  defence.  For 
what  purpose  could  the  accounts  have  been  sent  by  the  pursuers  to 
Waddell,  but  for  the  very  purpose  of  enabling  him  to  receive  pay- 
ment from  the  defenders?  There  was  no  difference,  in  cases  of  this 
nature,  between  accounts  due  to  writers  and  other  people ;  and  there 
could  be  little  doubt,  in  the  case  of  a  person  bringing  an  account 
for  payment  in  the  name  of  a  shopkeeper,  and  then  granting  a  re- 
ceipt per  procuration  of  his  employer,  tibat  this  would  be  a  sufficient 
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16  May  1833.  payment  and  discharge  in  behalf  of  the  debtor.  In  the  present 
case,  Waddell  clearly  set  forth  his  authority,  by  the  circumstance 
of  his  bringing  an  acdon  against  the  defender ;  and  to  whom  was 
the  defender  bound  to  make  payment,  but  to  Waddeli  himself,  the 
very  person  whom  he  had  employed  ? 

The  Lord  President  was  also  for  adhering,  under  all  the  circum- 
stances of  the  ease.  The  case  was  different  from  that,  where  an 
Edinburgh  writer  was  employed  by  an  agent  in  the  country  to  con- 
duct a  litigation  before  the  Court  of  Session  on  the  part  of  his 
client ;  for,  in  such  a  case,  it  must  be  known  to  the  client  that  the 
country  agent  could  not  carry  on  the  proceedings  in  the  Court  of 
Session,  and  he  was  not  therefore  entitled  to  make  payment  to  Urn 
of  the  account,  without  express  authority  from  the  Exlinburgh  writer. 
But  here  the  case  was  different  Waddell  was  a  country  agent,  as 
well  as  the  pursuer's  constituents,  and  capable  of  carrying  on  busi- 
ness ;  and  although  not  entitled  to  conduct  a  process  in  the  Sheriff- 
court  at  Hamilton,  this  may  not  have  been  known  to  the  defender. 
The  Court  therefore  adhered. 


Judgment 


Lord  Moncreiff,  Ordinaiy.        Act  Jameaoiu        Wethenpotm  jr  Mackg  W.  S.  Agents. 
AH.  A,  GiWes,        F.  HamOUm,  W.  S.  Agent        BeO,  Clerk. 
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16  JMay  1833. 


GEORGE  ANDERSON 

offoinst 

JOHN  FLEMING. 


Deathbed. — A  person  who  had  made  a  setUennent  of  his  heritabk  exd 
moveable  property  in  liege  poustie,  passing  over  his  hetr-^-laWi  ha- 
ving  executed  another  settlement  on  deathbed^  ^  revoking  aU  firmer 
<  deeds  of  settlement^*  although  this  last  xjoas  the  same  as  the  lug€ 
poustie  deed  in  all  points^  except  in  the  omission  of  two  inconsideraik 
legacies^ — the  liege  poustie  deed  was  found  to  be  revoked^  to  the  ^fftd 
of  entitling  the  heir-at-law  to  pursue  a  reduction  of  the  other  seOh' 
ment  ex  capite  lecH. 

John  Anderson,  portioner  ef  the  lands  of  Brigend  of  Mont^ 
greenan,  executed  a  settlement,  on  19  January  1826,  disposuigof 
these  lands,  and  generally  his  whole  heritable  and  moveable  pro- 
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perty,  m  favour  of  the  defender,  John  Fleming,  his  sister's  son,  and  16  May  1833. 
the  heirs  of  his  body ;  whom  fitiling,  the  pursuer,  George  Anderson,    ^**V^^ 
another  nephew,  who  was  his  heir-at-law;  whom  failing,  other  rela-  ^"^^J^"  ^' 
tires  therein  mentioned.   This  destination  was  the  same  as  that  con- 
tained in  a  prior  settlement,  executed  in  1822,  which,  however,  in 
certain  other  respects  was  different     The  disposition  of  1826  was 
declared  to  be  under  burden  of  debts,  provisions  to  the  deceased's 
widow,  and  various  legacies,  amongst  which  was  one  of  L.20  to 
the  British  and  Foreign  Bible  Society,  and  a  bequest  of  the  de- 
ceased's watch  and  its  appendages  to  a  third  nephew,  John  Ander- 
son.   The  deed  reserved  full  power  to  the  testator,  *  at  any  time 
<  of  his  life,  et  etiam  in  articulo  mortts,  to  alter,  innovate,  renew, 

*  or  cancel  these  presents  at  pleasure.'  To  this  settlement  a  codicil 
was  subjoined,  of  date  13  May  1826,  by  which,  in  addition  to  the 
provisions  already  made  in  fisivour  of  the  widow,  the  testator  <  gives, 

*  grants,  and  dispones  to  her  the  use  and  enjoyment,  during  all  the 

*  days  and  years  of  her  life,'  of  certain  rooms  in  his  dwelling-house, 
ke.  The  codicil  ferther  altered  the  settlement,  by  requiring  the 
legatee  of  the  watch  to  pay  one  half  of  its  value  to  the  widow,  if 
>he  should  demand  it 

On  the  25  May  1826,  the  testator  executed  a  third  settlement, 
by  which  that  of  1824  and  relative  codicil  were  altered  in  the  fol- 
lowing particulars :  The  legacy  to  the  British  and  Foreign  Bible 
Society,  and  the  bequest  of  the  watch,  were  both  omitted.  The 
teim  ^  dispone'  was  not  used,  (as  in  the  former  settlement,)  after 
the  words  <  give  and  grant,'  in  the  liferent  provision  of  the  rooms 
in  the  testator's  dwelling-house  in  favour  of  his  widow.  In  all 
other  particulars  the  two  deeds  were  identical  in  substance,  and  very 
little  dissimilar  even  in  expression ;  and,  in  particular,  the  latter, 
like  the  former,  contained  a  clause,  *  revoking  hereby  all  former 
'  deeds  of  settlement  made  an^  granted  by  me.'  The  reason  as- 
ugned  by  the  disponee,  John  Fleming,  for  the  execution  of  the 
last  settlement,  was  the  apprehension  entertained  by  the  testator, 
that  the  validity  of  the  prior  deed  might  be  liable  to  question,  in  ' 
consequence  of  it  containing  a  greater  number  of  words  than  the 
stamp  on  which  it  was  written  allowed. 

The  testator  having  died  on  the  16th  of  July  1826,  George  An- 
derson, bis  heir-at-law,  brought  a  reduction  of  his  last  settlement 
ex  capite  lecti.  In  defence  it  was  pleaded,  as  a  preliminary  objec- 
tion, that  the  pursuer  had  no  interest  to  reduce  the  deed  libelled 
on,  inasmuch  as,  were  it  reduced,  the  previous  settlement  of  19  Ja- 
nuary and  18  May  1826  would  effectually  exclude  his  right  as  heir- 
at-law. 

The  Lord  Ordinary  appointed  the  parties  to  lodge  cases  <  on  the 
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question.  Whether,  in  the  cirenmstances  of  this  case,  the  deed  of 
19  January  1826,  and  codicil  of  13  May  1826,  are  to  be  consi- 
dered as  so  effectually  revoked  by  the  clause  of  revocation  of  the 
deed  of  25  May  1826,  as  an  independent  settlement,  to  bis  pre- 
judice, executed  on  deathbed  ?  To  this  order  the  following  note 
was  subjoined :  ^  On  considering  the  notes  of  the  argument  at  the 
bar,  and  examining  the  authorities  referred  to,  and  after  carefully 
comparing  the  two  deeds  of  settlement,  the  Lord  Ordinary  thinks 
the  case  comes  so  very  near  to  the  pure  case  of  two  deeds  exactly 
the  same  in  substance,  on  which  Lord  Eldon,  in  the  case  of  Mw 
and  Mudie,  reserved  his  opinion,  that  the  question  raised  by  it,  if 
it  is  to  be  decided  on  this  point,  is  by  far  too  important  to  be  sent 
to  the  Court  without  cases.  He  therefore  thinks  it  necessary  to 
make  the  above  order. 

<  For  himself,  he  finds  great  diflSculty  in  making  the  distinction. 
In  the  case  of  Whiteford,  Batley,  Feb.  2.  1815,  and  Moir,  the 
parties  favoured  were  the  same  in  both  deeds;  and  the  variations 
made  were  only  for  the  more  effectually  carrying  the  same  objects 
into  effect  If  it  were  to  be  held,  that  such  a  question  may  be 
decided  on  a  view  of  the  probable  intention  of  the  testator,  that  the 
first  deed  should  only  stand  revoked  in  case  the  second  should  take 
offset,  the  Lord  Ordinary  fears  that  every  one  of  the  cases  hither- 
to decided,  including  Coutts,  must  be  diought  to  have  been  de- 
termined contrary  to  such  intention.  In  the  present  case,  the  new 
deed  is  said  to  have  been  executed  on  account  of  an  apprehended 
legal  objection  to  the  validity  of  the  first,  which,  whether  well 
founded  or  not,  may  sufficiently  establish  the  purpose  of  entirely 
superseding  it,  and  relying  on  the  last  deed. 

<  The  question,  notwithstanding,  is  very  delicate  and  diflBcalt» 

'  If  the  averment  of  going  unsupported  to  market  can  be  easily 

<  proved,  it  could  perhaps  be  tried  first ;  and  it  is  also  to  be  obaer- 

<  ved,  that  the  hct  of  the  deceased  having  been  ill  of  the  disease  of 

<  which  he  died  is  denied  on  the  record.     But  the  difficulty  of  gomg 

<  into  these  matters  is,  that  the  question  of  law  resolves  into  an  ob- 

<  jection  to  the  title  to  insist  in  the  action.     It  could  only  be  gone 

<  into  of  consent,  and  reserving  the  objection.  The  Lord  Ofdinary 
^  understands  the  ground  of  reduction  on  incapacity  to  have  been 
(  passed  from  at  the  bar.' 


Pursuer^ 
Pleas. 


For  the  pursuer  it  was  pleaded — There  can  be  no  dispute  that 
the  revoking  words  in  question,  per  se,  import  an  absolute  and 
unconditional  revocation  of  the  liege  poustie  deed.  Accordingly, 
the  reason  assigned  by  the  defender,  for  the  execution  of  the  death- 
bed deed,  implies  that  the  testator,  in  point  of  &ct,  did  intend  to 
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do  what  the  words  in  question  unequivocally  express.     It  may  be  I6  May  18^3. 
conceded  that  the  deathbed  deed  was  executed  for  the  purpose  of    V^v*^ 
insnring  the  disposition  of  his  property  to  the  parties  favoured  by  ^^^'^  ^' 

the  liege  poustie  deed,  and  that  this  object  must  be  wholly  frus-      

trated  by  giving  effect  to  the  clause  of  revocation.  For  the  question,  ^"""^'*» 
whether  the  testator  did  or  did  not  intend  to  revoke  the  liege  poustie 
deed  is  altogether  independent  o^  and  can  in  no  way  be  affected 
by  the  assumed  fact,  of  the  testator  being  in  lecto  when  he  execu* 
ted  the  settlement  containing  the  revoking  clause,  and  his  conse- 
qaeat  legal  incapacity  to  make  any  new  disposition  of  his  property 
prejudicial  to  bis  heir-at-law.  If  the  privilege  of  reduction  ex 
eapite  lecti,  and  the  consequent  right  to  found  on  a  revocation  of 
prior  deeds,  were  referable,  presumptione  or  fictione  juris,  to  any 
poipose  or  intention  on  the  part  of  the  testator  in  favour  of  his  heir- 
at-law,  it  might  possibly  be  argued  that  such  presumption  or  fiction 
was  excluded  in  a  case  like  the  present,  where  it  might  be  suppo- 
lod  to  be  contrary  to  plain  intention  to  read  the  clause  otherwise 
than  as  conditional  or  partial.  But  this  right  of  challenge,  so  far 
from  resting  on  such  a  foundation,  is  professedly  designed  to  protect 
the  heir's  rights  by  law,  against  even  the  ancestor's  declared  pur* 
pose  of  defeating  them. 

The  only  gprouiid  for  alleging  the  present  to  be  an  open  question 
is  stated  by  the  Lord  Ordinary,  ^  that  the  case  comes  very  near  to 
*  the  pure  case  of  two  deeds  exactly  the  same  in  substance.'  If,  in- 
deed, a  similar  clause  of  revocation  occurred  in  a  deed  which  was  an 
exact  transcript  of  one  of  a  prior  date,  it  might  not  be  held  to  recal 
the  first,  since  the  party  could  not  understand  be  was  executing  a 
new  deed,  but  making  a  mere  copy  or  duplicate.  But  the  deeds  in 
question  are  -not  identical  either  in  form  or  substance,  though  the 
particulars  in  which  they  differ  may  be  deemed  of  minor  importance. 
Besides,  it  is  admitted  that  the  latter  settlement  was  executed  for  the 
purpose  of  remedying  a  supposed  objection  to  the  validity  of  the 
former. 

It  is  said  to  be  absurd  to  suppose  that  the  testator  could  intend  to 
revoke  the  liege  poustie  deed,  at  the  moment  of  executing  the 
deathbed  deed,  on  the  assumption  of  the  one  being  a  mere  repeti- 
tion of  the  other.  There  is,  however,  nothing  absurd  or  inconsistent 
io  assuming  that,  while  the  testator's  purpose  as  to  the  disposal  of 
his  property  remained  unchanged,  it  was  his  intention  to  make  the 
deed  last  executed  by  him  the  only  evidence  of  such  purpose. 

There  is  no  room  for  distinguishing  this  case,  in  regard  to  the 
similarity  betwixt  the  deeds  in  question,  from  the  cases  of  Cu- 
Dingham  v,  Whitefoords,  10  June  1748»  Falc.  M.  16,119,  Elchies^ 
Bq).  and  Notes;  Crawford  t;.  Coutts,  17  Nov.  1795,  and  3  Feb. 
1801,  M.  14,9dd,  reversed  on  appeal,  14  March  1806,  2  Blighy  655 ;  - 
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16  May  1833.  Batley  V.  Small,  2  Feb.  1815 ;  and  Moir  v.  Mudie  and  others, 
'2  March  1820,  affirmed  on  appeal,  21  March  1824,  Shaw's  App. 


Anderson  v,      ^ 
Fleming.  LaSCS. 


Defender's 
Fleas. 


Pleaded  for  the  defender — The  law  does  not  incapacitate  a  per- 
son in  lecto  from  renewing  and  confirming  any  disposition  or  set- 
tlement of  his  heritage  executed  in  liege  poustie.    The  challenge, 
competent  to  the  heir-at-law,  arises  only  where  a  new  destination 
of  heritable  property  is  made  by  the  deathbed  deed,  or  new  con- 
ditions or  provisions  inserted  in  it,  different  from  those  contained 
in  the  liege  poustie  deed,  so  to  make  the  former,  in  truth  and  sub- 
stance, a  new  disposition  and  settlement  of  the  heritable  property; 
Reg.  Majest.  ii.  18,  9;  Stair,  iii.  4,  27,  and  iv.  20,  38;  Madu 
8,  8,  41 ;  Ersh.  iii.  8,  95,  et  seq.    The  deeds  in  question,  with  the 
exception  of  the  small  legacy  to  the  Bible  Society,  and  the  beqaest 
of  the  watch,  both  omitted  in  the  deathbed  deed,  are  identical  in 
substance,  and  nearly  so  in  expression.  This  omission,  however,  even 
without  any  reference  to  the  smallness  of  the  legacies,  cannot  affect 
the  substantial  identity  of  the  two  settlements,  in  so  fiur  as  regards 
the  present  question.     It  does  not,  in  the  slightest  degree,  touch  the 
heritage,  but  merely  diminishes  the  burdens  laid  upon  the  more- 
able  succession,  in  which  the  pursuer,  as  heir-at-law,  is  not  at  all  in- 
terested.   Neither  does  the  omission  of  the  word  <  dispone,'  in  copy- 
ing into  the  deathbed  deed  the  liferent  of  certain  rooms  provided  to 
the  testator's  widow,  in  the  codicil  to  the  liege  poustie  deed,  create 
any  but  a  mere  verbal  discrepancy  between  the  two  deeds,  that 
provision  being,  notwithstanding,  as  effectually  secured  to  her  by  the 
one  deed  as  by  the  other.     The  deathbed  deed  being  thus  a  mere 
repetition  or  renewal  of  the  liege  poustie  deed,  and,  as  such,  clearly 
within  the  power  of  the  testator  to  make,  it  would  be  a  gross  ab- 
surdity to  hold  that  he  could  intend,  by  the  insertion  of  the  general 
words  of  style,  revoking  prior  settlements,  to  extinguish  that  very 
settlement  which  he  was  at  the  same  moment  renewing  and  confirm- 
ing.    If  the  manifest  and  only  purpose  of  the  deathbed  deed  was 
to  secure  the  settlement  of  the  heritable  property  already  executed, 
upon  what  principle  can  it  be  maintained,  that  the  clause  in  ques- 
tion is  to  have  the  very  opposite  effect  of  destroying  the  settlement 
altogether  ?   The  generality  of  the  expression  is,  indeed,  held  by 
the  pursuer  as  probatio  probata  that  the  testator  did  intend  to  recai 
the  liege  poustie  deed,  however  irresistible  the  evidence,  arising 
from  a  comparison  of  the  two  deeds  in  all  other  points,  that  his  in- 
tention, as  expressed  in  the  liege  poustie  deed,  remained  conti- 
nuously and  uninterruptedly  from  the  date  of  that  deed  till  the  last 
moment  of  his  life.     But  such  a  proposition  is  at  variance  with  the 
established  construction  of  all  deeds  where  the  primary  intent  and 
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purpo6e  of  the  g;Tanter  is  a  legitimate  object  of  inquiry,  and  parti-  16  May  issa 
calarly  of  deeds  of  settlement;  Kerr  t?.  Kerr,  9  Dec.  1676,  and    ^"^V^^ 
25  Jan.  1677,  Stair,  M.  3248;  Irving  t?.  Irving,  28  Nov.  1738,  pieS?''* 

Kilk.  M.  3180,  and  Eldiies,  Deathbedj  No.  10 ;  Crawfurd  v.  Craw-     

furd,  16  June  1749,  Fak.  M.  16,121 ;  Lang  v.  Whitelaw,  16  Nov.  ^/;^***''' 
1809,  not  reported,  but  see  2  Shawns  App.,  13,  foot-note;  Muir  v. 
Muirand  Lockhart,  1  June  1813,  remitted  by  House  of  Lords,  with 
instructions,  9  June  1818 — see  Abstract  of  Judgment  of  House  of 
Lords,  appended  to  Fac.  Coll.  1818-19. 

None  of  the  cases  founded  on  by  the  pursuer  establish  any  prin- 
ciple decisive  of  the  present  question ;  and,  accordingly,  in  the  last 
case,  in  which  the  effect  of  a  similar  clause  of  revocation  was  con- 
sidered, (viz.  Moir  v,  Mudie,  supra,)  the  House  of  Lords  expressly 
reserved  its  opinion  in  regard  to  the  case  where  the  deeds  are  exactly 
the  same,  which,  the  defender  maintains,  is  the  fact  here  *•  In  all 
of  these  cases,  the  grantor  of  the  deathbed  deed  attempted,  by  the 
revocation  of  prior  settlements,  when  in  lecto,  to  make  way  for  a 
new  settlement  of  his  heritable  estate,  differing,  in  points  more  or 
less  essential,  from  that  which  he  had  executed  in  liege  poustie, 
though  apparently  made,  it  might  be,  for  more  effectually  carrying 
the  objects  of  the  first  deed  into  effect;  see  2  Shaw's  Appeal  Cases, 
17,  foot-note. 

The  Lord  Justice^Clerk  said — I  have  considered  this  case  with  Opinion  of 
reference  to  the  prior  decisions  referred  to  by  the  Lord  Ordinary  in  ^"*^ 
lis  note,  and  particularly  the  case  of  Moir  and  Mudie,  decided  in 
this  Division  of  the  Court,  and  afterwards  affirmed  on  appeal ;  and, 
after  full  consideration,  I  have  not  been  able  to  discover  grounds 
for  applying  to  this  case  a  different  decision  from  that  which  we 
pronounced  in  the  last-mentioned  case,  admitting,  as  I  fully  do,  that 
the  identity  of  the  liege  poustie  deed  with  the  deathbed  deed  is  much 
stronger  than  that  which  occurred  in  the  case  of  Moir  and  Mudie. 

1.  I  hold  it  to  be  fixed  law,  that  as  the  doctrine  of  approbate 
and  reprobate  does  not  bar  an  heir,  who  challenges  a  deed  on  the 
head  of  deathbed,  from  founding  on  a  clause  of  revocation  in  that 

*  In  the  case  above  referred  to,  Lord  Chancellor  Eldon  observed  :  <  In  this  case  it 
'  has  been  strongly  contended  at  the  bar,  that  the  deed  ought  not  to  operate  as  a  revo- 

*  cation,  although  there  are  express  words  of  revocation  in  it ;  and  that  it  ought  not  to 
'  operate  as  a  revocation,  because  there  had  been  a  former  deed,  and  that  it  was  an 

*  affinnance  of  that  former  deed.     Now,  in  truth,  in  respect  of  that,  there  is  hardly  a 

*  single  interest  which  is  given  in  the  former  deed  which  is  not  somehow,  in  its  nature 

*  and  quality,  altered  by  this.     It  does,  therefore,  appear  to  me,  that  whatever  might 

*  be  the  lAw,  in  respect  of  which  I  beg  I  may  be  understood  to  give  no  opinion  what- 
'  ever,— if  the  dispositions  had  been  eiactly  the  same-~I  give  no  opinion  of  the  prin- 
'  dples  which  might  or  might  not  apply  to  such  a  case— they  do  not  apply  to  this  case  ; 
'  and,  therefore,  however  much  I  may  regret  the  hardship  of  the  case,  it  appears  to  me 
'  your  Lordships  can  give  no  other  judgment  but  that  of  affirmance  of  this  judgment.* 
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Opinion  of 
Court, 


16  May  1633.  deed,  we  cannot  enter  into  the  inquiry  with  what  intention  sacli 
clause  of  revocation,  if  it  is  plain  and  unambiguous,  has  been  re* 
sorted  to.  2.  I  also  hold,  that,  both  by  the  decision  in  the  case  of 
Batley,  and  that  of  Moir  and  Mudie,  effect  must  be  giyen  to  die 
clause  of  revocation,  although  the  disponees  in  both  deeds  are  the 
same.  3.  I  am  of  opinion,  that  though  my  Lord  Eldon  very  pro- 
perly observed,  that  the  case  of  Moir  and  Mudie  did  not  raise  the 
abstract  question,  whether  the  revocation  there  would  apply  to  a 
case  where  the  deeds  were  identically  the  same,  (and  on  which 
he  gave  no  opinion,  as  it  was  unnecessary,)  yet  there  is  no  valid 
ground  for  the  distinction,  as  all  the  questions  that  have  been  de* 
dded,  as  noticed  by  th^  Lord  Ordinary,  very  clearly  disregarded 
the  intention  of  the  gpranter  in  his  use  of  the  clause  of  revocation 
occurring  in  these  cases. 

Lord  Cringletie. — I  entirely  concur  as  to  there  being  nothing  in 
the  argument,  as  to  the  intention  with  which  the  revocation  was  exe- 
cuted. The  revocation  is  pointed  and  express ;  and,  therefore,  the 
former  deed  is  done  away.  Besides,  the  two  deeds  are  not  the  same; 
the  legacies  of  L.20  to  the  Bible  Society,  and  of  the  watch  to  a  ne- 
phew, not  being  included  among  the  legacies  in  the  latter  settlement 

Lord  Meadawbank, — In  the  case  of  Coutts  two  points  were  set- 
tled ;  first,  that  the  doctrine  of  approbate  and  reprobate  does  not 
apply  to  such  questions ;  and,  second,  that  the  intention  with  which 
the  latter  deed  was  executed  is  not  to  be  looked  at  In  that  case 
the  intention  to  give  Coutts  the  estate  was  clear.  Colonel  Craw- 
furd  tried  to  validate  the  deathbed  deed  by  still  keeping  op 
the  liege  poustie  deed  to  that  effect.  But  the  House  of  Lords 
held,  that  he  had  failed  to  carry  his  intention  legally  into  effect 
I  therefore  considered,  that  from  that  time  we  were  not  to  look  to  in- 
tention at  all.  After  the  case  of  Coutts,  there  came  the  case  of  White- 
law,  referred  to  by  the  parties  here  ;  in  which  it  appears,  from  the 
notes  I  have  got  of  Lord  President  Blair,  that  his  opinion  was  most 
elaborately  considered ;  and,  in  particular,  with  regard  to  the  effect 
of  a  revocation  of  a  prior  settlement  in  a  deathbed  deed,  where  the 
party  favoured  is  the  same,  his  Lordship  did  certainly  give  an  opi* 
nion  against  what  I  consider  as  settled  by  the  case  of  Coutts  and 
later  decisions  *•     Seeing,  however,  that  opinion,  and  also  the  re- 

*  Lord  Meadowbank  read  the  following  passage  from  the  notes  of  opinion  of  Frea- 
dent  Blair,  in  the  case  of  Wbitelaw,  above  referred  to :  '  But  the  peculiarity  that  tbt 

<  deeds  revoked  and  the  revoking  deed  are,  in  part  at  least,  in  favour  of  the  same  per- 
'  son — quoad  the  bequests — can  a  revocation  be  held  effectual  to  destroy  the  will  of  ibs 
*  party,  as  expressed  both  in  the  revoking  deed  and  in  those  revoked  ?  In  the  esse  of 

<  CoutU  and  Crawfurd,  the  deathbed  deed  and  the  liege  poustie  deed  were  in  fsvour  of 
'  different  persons — Coutts  and  Sir  Hew  Crawfurd.  Had  the  deathbed  deed  beeo  to 
'  favour  of  Sir  Hew,  as  well  as  the  liege  poustie  deedi  could  the  revocation  in  the  hr- 
'  mer  have  been  construed  to  destroy  both?  I  think  noL* 
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senation  of  Lord  Chancellor  Eldou  in  tke  case  of  Moir  and  Mu-  16  Mty  18S3. 
die,  I  coDsidered  this  case  with  very  irreat  anxiety*     But,  after     V^v*^ 
gmg  through  all  the  cases,  I  have  ccnne  to  be  of  opinion,  that  there  ^i^J^^  ^' 

ii  no  foundatbn  for  the  distinction  attempted  to  be  drawn  between      

it  and  the  others ;  and  that  it  would  be  mischieyous  to  shake  the  ^^^^^ 
rale  thus  established. 

Lord  Gladee. — I  agree  entirely  with  the  Lord  Ordinary,  that 
Aere  is  no  solid  distinction  between  this  case  and  that  of  Moir  and 
Mndie ;  and  although  my  opinion  differed  there  from  that  of  the 
majority  of  the  Court,  and  inclines  to  the  opinion  of  President 
Blair  in  the  case  of  Whitelaw,  it  is  impossible  to  go  against  re- 
peated judgments  affirmed  on  appeal.  Yet,  after  all,  it  may  be 
nid,  OD  the  other  side,  that  if  the  party  had  seen  the  whole  result, 
be  would  never  have  executed  the  deed  with  such  a  clause  of  revo« 
eation. 

The  Covrt  repelled  this  preliminary  defence,  and  found  the  pur-  judgment 
sner  entitled  to  expenses. 

Lnd  Ordinarj,  Momcrtiff,  For  the  Punueri  Mcmnk  Joxmb  Bumas,  Agent. 

For  the  Defender,  Dean  of  Fac.  iBope^)  Cowan.     Wm,  Patrick^  W.  S.  AgenU 

S. 
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No.  LXXX.  21  May  1838. 

MURRAY 

against 
MURRAYS. 

Service  of  Heirs. — TTie  mode  in  which  a  feudal  titU  must  be  com" 
pUted  to  an  estate  tender  an  entail,  by  the  first  Substitute  to  whom  the 
iiiccessian  opens,  where  the  institute  or  disponee  has  predeceased  the 
entailer y  and  where  no  infefhnent  has  been  previously  taken  on  the 
eniaiL 

The  late  John  Murray  of  Murraythwaite  executed  an  entail  of 
bat  estate  in  1805,  by  which  he  conveyed  it  to  himself  in  liferent, 
ad  to  John  Murray,  younger  of  Thundergarth,  his  nephew,  in 
?e ;  whom  failing,  to  William  Murray  of  Thundergarth,  the  en-^ 
iter's  brother;  whom  failing,  to  the  heirs-male  of  the  body  of  the 
lid  John  Murray,  his  nephew,  and  other  substitutes  in  succession. 
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21  May  1833.  The  disposition  by  which  this  entail  was  executed  contained  the 
usual  clauses,  with  a  procuratoiy  of  resigpnation  and  precept  of  sa- 
sine,  in  terms  of  the  above-mentioned  substitution,  but  no  infeft- 
ment  was  taken  upon  it  during  the  entailer's  life.,  John  Murray, 
younger  of  Thundergarth,  the  institute,  and  his  fitther,  William 
Murray,  the  first  nominatim  substitute,  both  predeceased  the  en- 
tailer, and  consequently,  upon  his  death,  the  succession  opened, 
under  the  third  substitution,  to  the  pursuer,  John  Dairy mple  Mur- 
ray, the  eldest  son  and  heir-male  of  the  body  of  John  Murray,  the 
institute.  As  no  infeftment  had  been  taken  on  the  entail  during 
the  lives  of  the  institute  or  the  entailer,  a  doubt  occurred,  in  con- 
sequence of  the  opinions  expressed  by  the  Judges  with  reference 
to  the  case  of  Gordon  of  Carleton,  in  the  late  case  of  Colquhoun  v. 
Colquhoun,  8  July  1831,  as  to  the  manner  in  which  his  titles  shoold 
be  made  up,  in  order  to  invest  himself  effectually  in  the  fee  of  the 
estate  under  the  entail.  In  order  to  solve  this  difficulty,  Mr  Mur- 
ray expede  a  general  service  as  nearest  lawful  heir-male  of  tailzie 
and  provision  in  general  to  his  father  John  Murray,  younger  of 
Thundergarth,  (the  institute,)  conform  to  and  in  terms  of  the  dis- 
position and  deed  of  entail;  and  upon  this  retour  he  raised  a  sum- 
mons of  declarator  against  all  the  other  existing  substitutes  under 
the  entail,  concluding  to  have  it  found  and  declared,  that,  by  virtue 
of  the  said  service,  he  had  the  only  good  and  sufficient  title  to  obtain 
himself  infeft  and  seised  in  the  lands,  either  by  expeding  charten 
on  the  procuratory  of  resignation,  or  by  taking  infeftment  in  virtue 
of  the  precept  of  sasine  and  assignation  to  writs  and  evidents  con- 
tained in  the  said  deed  of  entail ;  or  otherwise  that,  in  respect  of  the 
predecease  of  the  institute  and  preceding  substitute,  the  pursuer 
was  entitled  to  take  up  the  estate,  either  as  conditional  institute 
and  disponee,  or  otherwise  as  heir  of  tailzie  and  provision  to  the 
entailer,  and  to  expede  a  service  in  that  character  to  him  accord- 
ingly, and  thereupon  to  complete  valid  and  feudal  titles  in  his  per- 
son in  virtue  of  the  deed  of  entail. 

The  Lord  Ordinary  took  the  cause  to  report  on  cases,  in  which 


Pursuer^g 
rieas. 


The  pursuer  stated  the  difficulties  which  he  had  encountered  in 
making  up  his  title,  in  consequence  of  the  decision  in  the  case  of 
Gordon  of  Carleton,  8  Feb.  1748,  M.  14,368,  where  the  Court 
found,  in  circumstances  very  similar  to  the  present,  that  the  title  of 
the  substitute  was  properly  made  up  by  a  service  to  the  granter  of 
the  disposition,  which,  on  the  other  hand,  appeared  to  be  contra- 
dicted by  the  opinion  of  the  consulted  Judges  in  the  case  of  Col- 
quhoun V.  Colquhoun,  8  July  1831 ;  and  it  was  intimated,  pretty 
plainly,  that  the  object  of  the  present  action  was  to  obtain  a  direc- 
tion from  the  Court  how  a  valid  title  was  to  be  made  up. 


No.  80.  COURT  OF  SESSION.  379 

The  defenders  pleaded^  that  a  service  as  heir  of  tailzie  to  the  in-  SI  May  1833. 
sdtute,  which  would  cany  the  unexecuted  procuratory  and  precept, .  ^*V^ 
was  the  only  valid  mode  of  completing  a  title  under  the  entail.         MurnyJ* 

The  Court  held,  that  they  were  not  called  upon  to  advise  the  pjeas. 
parties  as  to  the  manner  in  which  a  valid  title  was  to  be  made  up  Judgment 
in  the  person  of  the  pursuer  under  the  entail,  but  that  they  were 
bound  to  find  and  declare,  in  terms  of  the  first  declaratory  conclu« 
riofl  of  the  sommons,  in  which  alone  the  pursuer  had  at  present  a 
legal  right  to  insist,  viz.  <  That  the  pursuer,  as  heir-male  of  tailzie 
'and  provision,  served  and  retoured  to  the  said  John  Murray,  youngs 
'  er  of  Thundergarth,  his  father,  has,  by  virtue  of  the  said  service, 

*  the  only  good  and  undoubted  title  under  the  said  deed  of  entail, 

*  and  deed  of  revocation  and  alteration  thereof,  to  the  lands  and 
'  others  thereby  disponed,  and  to  obtain  himself  duly  infeft  and 
^seised  therein  in  virtue  thereof,  either  by  expeding  charters  in  his 
'  &vour  on  the  procuratory  of  resignation,  or  by  taking  infeftment 
'  in  virtue  of  the  precept  of  sasine,  and  assignation  to  writs  and 

*  evidents  contained  in  said  deed  of  entail,  as  may  best  consist  with 
'  die  state  of  the  prior  titles,  and  be  judged  most  expedient,  but 
'always  with  and  under  the  conditions,  provisions,  limitations  and 
<  declarations  in  the  said  deed  of  entail/ 

The  pursuer  was  accordingly  allowed  to  amend  his  summons,  by 
stnking  out  all  the  other  declaratory  conclusions ;  and  upon  this 
beug  done,  the  Lords  decerned  in  terms  of  it  as  above. 

lAd  Ordinary,  Medwyn,  Act.  Whigham.         Alt.  Sandford,         Robert  RuthoT' 

fird^nd  BobertAWdah,  Agents.         T.  Uerk. 

u. 
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No.  LXXXI.  21  May  1833. 

STEWART 
offoinsi 
JOHN  STEWART  and  JOSEPH  MARSHALL. 

^t7MMARY  Diligence. — Wrongous  Imprisonment. — Master 
AND  Servant.— -4  summary  warrant  of  imprisonment  of  an  ap- 
prentice tiU  he  find  caution^  not  only  to  return  to  his  service^  but  also 
to  fulfil  the  whole  engagements  in  his  indenture,  is  illegal, 
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Stewart  v. 
Stewart  and 
Marshall. 


21  May  1833.  Th£  siispenders  in  this  case  were  both  apprentices  of  the  char- 
ger, and  had  deserted  his  service  doring  their  apprenticediip, 
against  whom,  on  application  to  the  Sheriff  of  Linlithgow,  he  bad 
obtained  warrants  of  summary  imprisonment,  until  they  should  give 
sufficient  caution  to  return  to  his  employment,  and  continue  there- 
in, and  fulfil  their  engagements  under  their  indentures. 

Both  the  apprentices  brought  suspensions  of  these  warrants,  and 
the  bills  were  passed,  after  discussion,  as  ahready  reported  in  the 
case  of  Stewart  v.  Stewart,  21  June  1832.     The  case  afterwards 
came  to  be  pleaded  on  the  expede  letters,  when  the  Lord  Ordinary 
pronounced  the  following  interlocutor  and  note :  *  The  Lord  Ordi- 
nary having  resumed  consideration  of  the  debate,  and  adviied 
the  process,  suspends  the  letters  and  charge  simpliciter,  resening 
to  the  respondent  to  make  all  competent  application  as  accords: 
Finds  expenses  due ;  allows  an  account  thereof  to  be  given  in, 
and  remits  to  the  Auditor  to  tax  the  same,  and  to  report ;  and  de- 
cerns/ 

Note,--^^  In  the  case  of  Raeburn  v,  Reid,  4  June  1825,  irar- 
rant  of  imprisonment  was  granted,  till  the  servant  found  caution, 
not  only  to  return  to  his  work,  but  also  faithfully  to  serve  oat  the 
period  of  four  weeks  mentioned  in  the  petition.  In  like  manner, 
in  the  Shoemakers  v.  Marshall  and  others,  11  Dec  1798,  the 
caution  required  is,  that  they  shall  return  to  and  work  to  their 
masters,  and  that  for  one  month  at  least;  and  in  M^Lellan 
V,  Gentle,  9  July  1825,  the  caution  was,  to  return  to  the  em- 
ployment of  the  petitioner,  and  continue  therein,  in  terms  of  his 
agreement.  The  Lord  Ordinary  is  of  opinion,  that  if  caution  is 
to  be  found  by  the  servant  or  apprentice  to  return,  to  his  work,  H 
must  extend  to  continuing  in  it  also,  as  it  would  be  quite  nuga- 
tory if  the  caution  was  to  apply  only  to  the  return  of  the  appren- 
tice, and  that  he  might  again  desert  next  half-hour  without  any 
forfeiture  of  the  caution.  If  this  were  all  that  was  contained  in 
this  warrant,  the  Lord  Ordinary  would  hold  it  to  be  legal,  both 
from  the  reason  of  the  thing,  and  on  the  authority  of  the  abore 
cases.  But  the  prayer  of  the  application  is  broader  than  this :  it 
is,  *  to  ordain  him  to  return  to  the  petitioner's  service  within  twen- 

<  ty-four  hours  after  the  date  of  such  order,   and   to  continne 

<  therein,  and  fulfil  his  said  engagement  ay  and  until,'  &c  NoW) 
no  doubt  it  was  said,  that  to  fulfil  sdd  engagement  is  just  the 
same  as  to  return  and  continue  in  the  service ;  it  is  possible  that 
it  may  be  so.  But  a  warrant  of  this  kind  ought  to  be  perfectly 
unambiguous,  and  should  leave  no  room  for  construction  ;  and  the 
additional  clause  may  mean,  and  most  naturally  does  mean,  some- 
thing else  than  is  contained  in  the  words  which  go  before  it; 


' 
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'  therefore  the  Lord  Ordinary  must  hold,  that  it  goes  beyond  the  31  May  183a 

'  cases  already  referred  to,  and  comes  up  to  the  case  of  Wright  v.    V^v*^ 

<M'Grcgor,  9  Feb.  1826,  and  implies  caution  to  fulfil  his  engage-  ste™J^„d 

'  ment  generally  under  his  contract  of  indenture.     This  being  the  Marshall. 

'  case^  the  opinions  of  the  Court  were  too  strongly  expressed  in  that 

'  case,  and  also  at  passing  the  bill  in  the  present  case,  for  the  Lord 

*  Ordinary  to  hold  the  warrant  otherwise  than  illegal.     It  is  there- 

'  fore  unnecessary  to  notice  the  other  point,  that  in  this  indenture 

'a penalty  is  stipulated,  but  no  cautioner,  and  that  caution  cannot 

'  be  superadded.      The  Lord  Ordinary  shall  oiFer  no  opinion  on 

'  (hk  question,  but  simply  refer  to  the  following  cases  as  illustra- 

•tiveof  the  point:  Crichton,  19  March  1630;  Beattie,  27  Dec. 

'im;  Broomfield,  11  August  1753;  and  Dinwoody,  22  Nor. 

'  1748,  in  Kilkerran.' 

The  charger  reclaimed;  but  the  Court  unanimously  refused  the  note.  Judgment 

Lord  Ordinaiy,  Meiwiflu        Act,  Monieiih.         Alt.  Sandford,         John  Haulenon 
and  Alex,  Hamilton,  Agents. 

u. 


SECOND  DIVISION. 

No.  LXXXIL  28  May  183& 

JOHN  MINTO  AND  JOHN  GAVIN 

offainst 
JOHN  KIRKPATRICK. 

Leoitim. — Collation.— SociBTY.—*l.  -4  son  found  entitled  to  Ze- 
gitim  with  his  sister,  without  collating  a  share  of  company  junds  olh- 
tamed  by  him  on  being  assumed  into  partnership  with  his  father. 

2.  His  sister  found  entitled,  only  to  the  legal  rate  of  interest  on  her 
share  of  leyitimfrom  the  fathef^s  death,  and  not  to  a  correspond^ 
ing  portion  of  the  subsequent  profits  of  the  business,  which  the  son 
continued  to  carry  on  with  the  partnership  stock,  without  settling  with 
his  sister. 

L  Where  a  father,  hating  assumed  his  son  into  partnership,  without  a 
written  contract,  enters  heritable  subjects,  previously  acquired  by  him, 
in  the  books  of  the  company,  in  their  joint  names,  will  these  subfects' 
be  accounted  personal  as  to  succession  on  the  death  of  the  father, 
nctwitfistanding  he  remained  feudally  vested  as  exclusive  proprietor  ? 

2  b2 


i 
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No.  62. 


Minto  and 
Gavin  v. 
Kirkpatrick. 


23  May  1833.  JoHN  SiME,  sLip-builder  in  Leith,  was  thrice  married,  and  had  a 
daughter,  Margaret,  by  the  first,  a  son,  John,  by  the  second,  but 
no  issue  by  the  third  marriage.  Some  time  prior  to  1767,  John 
Sime  junior  was  assumed  as  a  partner  by  his  father  ;  and  this  co- 
partnery subsisted,  under  the  firm  of  John  Sime  and  Son,  till  the 
death  of  John  Sime  senior  in  1776,  who  was  survived  by  his  son 
and  daughter  and  his  third  wife.  * 

John  Sime  senior  left  his  whole  estate,  real  and  personal,  to  his 
son,  under  burden  of  an  annuity  of  L.  40  to  his  widow,  in  terms  of 
her  contract  of  marriage,  and  of  another  annuity  of  L.  50  to  his 
daughter.  In  1790  the  widow  died,  having  executed  a  discharge 
of  her  claims  agtunst  John  Sime  junior;  who  also  died  in  1796, 
leaving  a  deed  of  settlement,  disposing  of  his  whole  property,  under 
burden  of  certain  bequests,  in  favour  of  John  Kirkpatrick,  the  de- 
fender. 

In  1797,  Margaret  Sime  brought  an  action  against  John  Kirk- 
patrick, concluding  for  payment,  alternatively,  of  her  share  of  the 
legitim,  as  well  as  of  her  mother's  share  of  the  goods  in  commnnion 
at  the  dissolution  of  her  marriage,  or  of  her  annuity,  in  virtue  of 
her  father's  settlement. 

Mr  Sime  senior's  last  wife  having  accepted  the  provisions  in  her 
contract  of  marriage,  as  in  full  of  all  her  legal  claims  against  her 
husband's  estate,  one-half  of  the  free  personal  funds  belonging  to 
him  at  the  time  of  his  death  was  dead's  part,  and  therefore,  by  vir- 
tue of  his  settlement,  carried  to  his  son  ;  while  the  other  half  was 
legitim,  and  so  distributable  equally  between  his  son  and  daughter, 
supposing  there  was  no  discharge  of  the  claim  of  legitim  on  the  part 
of  either. 

Mr  Sime  senior's  personal  succession  consisted  chiefly,  if  not 
wholly,  of  his  share  of  the  funds  of  the  company,  of  which  he  and 
his  son  were  sole  partners,  and  held,  as  was  latterly  admitted,  equal 
shares,  there  not  appearing  to  have  ever  been  any  written  contract 
of  copartnery  between  them.  But  the  parties  were  at  issue  in  re- 
gard to  the  funds  of  which  the  company  estate  consisted,  and,  in 
particular,  whether  several  heritable  subjects  acquired  by  Mr  Sime 
senior,  some  of  them  before  the  existence  of  the  copartnership,  and 
others  af)berwards,  were  to  be  considered  as  part  of  the  stock  of  the 
company,  and  therefore  subject  to  distribution  as  personal  estate. 

The  titles  to  all  these  properties,  with  one  exception,  as  origi- 
nally taken  from  the  sellers,  or  afterwards  altered  by  John  Sime 
senior,  were  conceived  either  in  favour  of  himself,  his  heirs  and 
assignees,  or  in  favour  of  himself  and  his  second  wife,  in  conjunct 
fee  and  liferent,  for  her  liferent  use  allenarly,  -  and  John  Sime 
junior,  an4  his  heirs  and  assignees,  in  fee,  but  under  a  reserved 
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faculty  in  &TOur  of  John  Sime  senior;  to  alienate  or  burden  the  23  May  1833. 
objects  at  pleasure.     The  exception  above  alluded  to  was  a  feu-  Jj^*'*^^^"T^ 
charter  from  the  Magistrates  of  Edinburgh,  in  1771,  disponing  to  Gavin  v, 

*  John  Sime,  ship-builder  in  Leith,  and  John  Sime,  his  son,  in  con-  Kirkpatrick. 
'  Janet  fee  and  liferent,  and  their  heirs  and  assignees  whatsoever, 

^  heritably  and  irredeemably,  all  and  whole  that  part  of  the  basin 
^  adjoining  to  the  dock-yard  belonging  to  the  said  John  Sime,  and 
^presently  used  by  him  and  his  son  for  building  vessels  upon,' 
with  this  provision,  that  <  the  said  John  Sime^  and  John  Sime,  his 

*  son,  shall  be  bound  and  obliged,  and  are  hereby  bound  and  obliged 
'  to  apply  the  said  piece  of  ground  hereby  feued  to  the  purpose  of 
'building  a  dry  dock  allenarly,  and  not  otherwise.' 

These  several  subjects  stood  in  different  situations  in  regard  to 
their  nse  and  occupancy,  some  of  them  having  been  used  by  the 
company  for  the  purposes  of  its  business,  and,  in  particular,  the 
dock  and  pertinents ;  others  were  possessed  as  a  dwelling-house,  &c. 
by  the  father  and  son,  who  lived  always  in  family  together;  and 
othew  were  let  out  to  tenants. 

In  the  books,  containing  not  only  the  transactions  of  John  Sime 
and  Son,  bat  also  the  expenses  of  the  family  and  private  expenses 
of  the  partners,  there  were  numerous  entries,  which,  if  the  books 
vere  to  be  considered  as  company  books,  imported  that  the  heritable 
subjects  generally,  under  the  title  of  houses  and  dock,  belonged  to 
the  company,  and,  in  &ct,  their  estimated  value  was  expressly  in- 
cluded in  various  inventories  inserted  in  these  books  from  time  to 
time,  and  entitled,   <  Of  the  money,  goods  and  debts  belonging 
*  to  us,  John  Sime  and  Son,  as  also  of  the  debts  due  by  us  to  others.' 
A  similar  question  was  raised  with  regard  to  certain  shares  in  the 
Leith  Ropery  Company,  which  were  originally  acquired  by  Mr 
Sime  senior,  but  afterwards  transferred,  in  the  books  of  that  com- 
pany, into  the  name  of  his  son.     Notwithstanding  this  transference, 
however,  these  shares  continued  to  be  entered,  as  they  had  previously 
heeUf  in  the  alleged  books  and  inventories  of  John  Sime  and  Son, 
in  the  saoae  manner  as  the  heritable  property ;  the  pursuer's  aver- 
nent  being',  that  the  change  of  name  in  the  books  of  the  Ropery 
Company  was  merely  for  the  purpose  of  enabling  Mr  Sime  junior 
to  act  as  a  director  of  the  company. 

After  oiuch  litigation,  the  cause  was  carried  by  the  defender  to 
the  House  of  Lords,  who  (15  July  1811)  affirmed  the  interlocutors 
of  the  Court  of  Session,  <  so  &r  as  they  find  that  the  pursuer  is  still 
'  entitled  to  claim  her  legitim ;'  and  remitted  the  cause  to  the  Court, 
'  to  review  the  several  interlocutors  complained  of  as  to  all  other 
'  matters ;  and,  particularly,  to  determine,  at  one  and  the  same  time, 
'  upon  the  rights  of  parties  with  respect  to  the  dock  and  pertinents, 
the  tenement  of  houses,  and  the  shares  in  the  Ropery  Company.' 
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Minto  and 
Gnvin  v, 
Kirkpatrickt 

Pursuers* 
Pleas. 


23  'May  1^33.  I,  Under  this  remil;,  the  present  pursuers,  who  had  succeeded  to 
the  right  of  Margaret  Sime,  pleaded — That  the  books  and  inven- 
tories in  question  were  the  proper  books  and  inventories  oi  John 
Sime  and  Son  ;  that,  considered  as  such,  they  afforded  sufficient 
legal  evidence  that  the  heritable  subjects  generally,  as  well  those 
acquired  by  the  &ther  individually,  as  those  acquired  by  both  par- 
ties for  the  furtherance  of  their  business,  were  viewed  by  the 
partners  as  stock  in  trade ;  and,  consequently,  that  Mr  Sime  senior^ 
interest  in  this,  like  any  other  part  of  the  company's  funds,  was  to 
be  accounted  personal  estate  in  point  of  succession,  however  feu- 
dally vested  in  one  or  both  of  the  partners.  Further,  that  the  use 
of  the  heritable  property  in  the  business  of  the  company  was  suffi- 
cient to  infer  the  same  conclusion,  especially  in  regard  to  the 
docks  and  pertinents,  which  were  created  by  the  company,  snd 
with  its  funds.  Er^  3,  8,  35 ;  Gumming  v.  King's  Advoate, 
10  Feb.  1756,  M.  4268,  and  15,854;  Porterfield  v.  Gtabm 
23  June  1779,  M.  4277;  Dickson  v.  Dickson,  7  Dec  1780,  M. 
4269;  Cuthbertson  v.  Thomson  and  Young,  1  March  1781,  ilf.4279; 
Wilson  V.  Glen,  14  Dec.  1819 ;  Stair,  3,  1,  27;  Ersk.  3,  3, 20  and 
24;  u/.  4,  2,  4;  BelFs  Com.  ii.  612,  etseq.;  Foster  v.  Hall,  re^ 
ferred  to  in  Watson  on  Partnership,  72,  75 ;  Gow  on  PartHor- 
ship,  48,  51;  1  Montague,  101,  104,  164;  Livbgston  i;.  Gordon 
and  others,  17  Jan.  1775,  M.  14,551 ;  Hurrays  v.  Murray,  5  Feb. 
1805,  M.  App.  Herit  and  Mov,  No.  4;  Murray  v.  Blackwood, 
25  July  1710,  Forbes,  M.  5478;  Dairy mple  v.  Halket's  Represen- 
tatives, ]  July  1735,  Fol  Diet.,  M.  5478;  Young  v.  Campbell,  27 
Jan..  1790,  M.  5495 ;  Townsend  and  others  v,  Devaynes  and  Mac- 
intosh, 1  Montaffue,  97. 


Defender's 
Fleas. 


Answered— The  whole  of  the  heritable  property,  except  the  ba- 
sin, and  another  subject,  having  been  acquired  by  Mr  Sime  senior 
individually,  before  the  existence  of  the  company,  and  having  ood- 
tinned  all  along  feudally  vested  in  him,  as  sole  and  absolute  proprie- 
tor, neither  the  entries  relative  to  these  subjects  in  the  books  found- 
ed on,  although  they  were  to  be  viewed  as  the  proper  books  of  tlie 
company,  nor  the  alleged  occupation  of  them  by  the  company,  could 
be  held  sufficient  to  transfer  the  property  to  the  company.  But 
these  books  were  not  exclusively  the  company's  books,  or  confined 
to  its  stock  and  transactions,  but  embraced  the  whole  private  pro- 
perty of  John  Sime  senior,  and  all  his  personal  and  household  ex- 
penses *. 

The  charter  from  the  town  of  Edinburgh,  containing  the  grant  of 
the  piece  of  ground  for  the  dock,  and  which  was  obtained  by  both 

•  A  similar  argument  was  maintained  in  reference  to  the  shares  in  the  Ropeiy  Com- 
pany. 


No.  82.  COURT  OF  SESSION.  885 

Mr  Sime  senior  and  big  soo»  aeveral  years  after  the  assamption  of  S3  May  1S33. 
the  latter  as  a  partner,  and  at  a  date  posterior  also  to  the  first  of  j^^]*!!^^^^^^ 
the  pretended  inventories  of  the  company's  stock,  describes  even  Gavin  v. 
tbe  ground,  which  was  occupied  as  a  dock-yard,  as  <  belonging  to  ^^'J^p*^^* 
'  tbe  laid  Jdin  Sime,  and  presently  used  by  him  and  his  son  for  Defender's 
'  building  vessels  upon,'  thereby  affording  complete  evidence  that,  ^  ^^ 
while  this  subject  was  used  for  the  trade  of  the  company,  the  right 
of  property  remained,  and  was  understood  to  remain,  with  Mr  Sime 
senior. 

II.  A  second  pobt  at  issue  was,  whether  John  Sime  junior  was 
entitled  to  claim  legitim  without  collating. 

On  diis  part  of  the  case  the  pursuers  pkaded — 1st,  That  John  Pursuers* 
Sime  junior  having,  when  assumed  a  partner,  obtained  a  provision  ^^^'' 
to  the  extent  of  one-half  of  his  £Either's  stock  in  trade,  was  bound 
to  collate  the  provision  before  he  could  retain  any  share  of  the  fund 
from  which  legidm  was  payable ;  Ersk*  iii.  9,  24 ;  Skinner  v.  Skin- 
ner, 22  Dec.  1775,  M.  8172.  It  is  said  that  thisjBsO^'be  viewed 
ssapraedpuum ;  but  there  is  no  evidence  of  any  kind  to  shew  that 
the  father  intended  it  to  be  so ;  and  without  an  express  dedaration 
in  writing  to  that  effect,  a  child  cannot  claim  legitim,  and  yet  refuse 
to  collate ;  Ersk.  iii.  9,  25.  It  is  farther  said,  that  John  Sime  junior 
had  a  claim  against  his  father  for  his  mother's  share  of  the  goods  in 
communion,  and  that  the  communication  to  him  of  a  share  in  the 
business  may  be  held  to  have  only  discharged  this  claim.  But 
there  is  no  evidence  that  there  were  any  goods  in  communion ;  and 
even  supposing  there  were,  the  claim  may  have  been  otherwise  dis- 
ehai^ed,  and,  at  all  events,  it  was  long  ago  prescribed. 

2d,  On  the  supposition  that  any  part  of  the  heritable  property 
shall  be  held  not  to  have  belonged  to  the  company  as  stock  in  trade, 
and  so  fell  under  the  conveyance  to  John  Sime  junior  in  his  father's 
settlement,  he  was  bound  to  collate  such  heritage  in  order  to  entitle 
him  to  a  share  of  the  fund  from  which  legitim  was  due,  ^  the  rule 
with  regard  to  the  collation  of  intestate  succession  applying  equally 
to  succession  by  conveyance  to  the  heir  alioqui  successurus ;  Ersk, 
iii.  8,  35;  and  iii.  9,  3  and  25;  BelTs  Cam.  1,  102;  Murray  v. 
Murray,  23  July  1678»  Stair,  M.  2374;  Oilmour  v.  Gilmour,  13 
Dec.  1809;  Bailiie  v.  Clark,  23  Feb.  1809. 

Answertd^-lBt,  Supposing  the  communication  of  a  share  of  his  Defender's 
father's  stock  in  trade  to  Mr  Sime  junior  were  to  be  viewed  in  the  ^^^"* 
light  of  a  provision,  it  is  plain  that  Mr  Sime  senior  must  have  meant 
it  as  a  praecipuum.    But,  in  truth,  there  are  no  grounds  for  consider- 
ing such  inducement  offered  to  the  son  to  join  his  father  in  part-  x 
nership  as  of  the  nature  of  a  gratuitous  provision.    Effect  must  be 
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S3  May  183a  g^ven  to  the  partnership  as  a  fm  and  onerous  bilateral  contract,  in- 
to which  the  parties  entered  for  their  matoal  interest.  Besides,  it 
is  a  mistake  to  represent  the  father  as  the  sole  contributor  to  the 
partnership  stock ;  for  the  son  was  quodammodo  creditor  of  his  fa- 
ther for  his  mother's  share  of  the  goods  in  communion.  And  far- 
ther, it  does  not  appear,  and  the  pursuers  are  not  entitled  arbitrarily 
to  assume,  that  at  the  commencement  of  the  copartnery  John  Sime 
junior  had  an  equality  of  interest  with  his  fether  in  both  stock  and 
profits. 

2d,  The  whole  of  Mr  Sime  senior's  succession,  both  heritable 
and  moveable,  standing  expressly  conveyed  to  his  son,  there  was  no 
obligation  on  him  to  collate  the  heritage  to  found  a  claim  to  a  share 
of  legitim.  It  is  only  where  the  succession  is  taken  up  ab  intestate 
that  there  is  room  for  collation.  There  can  be  no  doubt  that,  so  far 
as  Miss  Sime's  interest  in  her  father^s  succession  was  concerned,  be 
had  power  to  convey  to  an  entire  stranger  his  whole  heritable  and 
moveable  estate,  subject  only  to  his  daughter's  claim  of  leg^trm  oat 
of  it  But  if  he  had  power  to  do  this  to  a  stranger,  there  is  no  rea-^ 
son  why  he  should  be  held  excluded  from  exercising  the  same  power 
in  favour  of  his  son  ;  Ersk,  iii.  9,  25 ;  Duke  of  Buccleugh  v.  Eari 
of  Tweeddale,  14  Feb,  1677,  Stair,  M.  2369. 


Pursuers* 
Pleas. 


Defender's 
Pleas, 


III.  Lastly,  The  pursuers  maintained,  that  they  were  entitled  not 
only  to  an  accounting  for  the  stock  and  profits  of  John  Sime  and  Son, 
as  at  the  period  of  the  dissolution  of  the 'company  by  the  death  of 
John  Sime  senior,  but  for  the  profits  which  the  son  afterwards  made 
by  trading  with  his  father's  share  of  the  joint  funds,  in  so  far  as  sub- 
ject to  the  claim  of  legitim;  BeWs  Com.  ii.  645.;  1  Montague  or 
Partn.  98,  99,  and  notes,  24*29  ;  Crawshay  r.  Collins,  15  Veteyjwu 
218,  and  Brown  v.  Vidler,  there  cited.  But,  at  least,  the  pursueis 
alleged  they  were  entitled  to  the  legal  rate  of  the  interest,  even  al- 
though  the  profits  fell  short  of  it 

Answered — 1.  This  plea,  not  having  been  taken  on  the  record,  is 
not  now  competent  2.  The  plea  is  groundless  on  its  merits,  and 
the  authorities  referred  to  wholly  inapplicable.  Miss  Sime  did  not 
stand  in  the  situation  of  an  executor  or  immediate  representatire, 
but  that  of  a  creditor  of  her  father  in  respect  of  her  share  of  legitim. 
Her  claim  was  a  mere  debt  emerging  on  her  fietther^s  death,  and  pay- 
able out  of  his  personal  estate  generally.  It  did  not  constitute  her 
a  pro  indiviso  proprietor  of  the  company  stock,  and  so  entitled,  in 
that  capacity,  to  a  share  of  all  the  profits  accruing  by  means  of  the 
use  of  the  undivided  property.  It  may,  or  may  not  be,  that  the 
executors  of  a  partner  deceasing  would  have  a  claim  against  the 
surviving  partners  for  the  subsequent  profits  on  his  share  of  stock 
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wbich  tbey  continaed  to  pat  in  hazard  in  trade.     In  the  present  23  May  1838. 
CMC,  Mr  Sime  senior's  whole  company  stock  and  effects  were,  by    '^'^V^^ 
express  copveyance,  made  over  to  his  son,  who,  from^  the  moment  ^^"[^  *"^ 
of  his  btber's  death,  became  vested  in  it,  not  as  property  subject  to  Kirkpatrick. 
divisioD,  bat  as  his  own  individual  property,  liable,  no  doubt,  for  his  nJJ^JJ^g 
father's  debts,  and  his  daughter's  claim  among  others.     The  pur-  Pleas, 
saers  are  not  even  entitled  to  interest ;  at  all  events,  not  prior  tp 
the  date  of  citation  in  this  cause,  which  was  substantially  a  cWlenge 
of  old  Mr  Sime's  deed  of  settlement. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : — 
'  Finds,  that  the  partnership  stock  of  John  Sime  and  Son  must  in- 
'  dude  the  heritable  subjects  and  the  shares  of  the  Ropery  Company 
'  stock,  and  that  the  amount,  in  reference  to  the  present  question^ 
'  most  be  taken  at  29th  November  1776,  when  old  Sime  died  : 
'  Finds,  that  one  half  was  the  property  of  the  son,  proprio  jure,  as 

*  a  partner  of  the  company,  and  the  other  half  was  the  property  of 
'  the  father,  and  that  one  half  of  this  half  is  legitim  :  Finds,  that  John 

*  Sime  junior  was  entitled  to  claim  his  share  of  the  legitim  with  his 
'  sister,  without  collating  the  share  of  the  company  funds  obtained 

*  by  him,  on  being  assumed  into  partnership  with  his  fitther ;  and, 
'  therefore,  that  the  legitim  must  be  divided  equally  between  him 
'  and  his  sister,  the  original  pursuer :  Finds,  that  the  pursuer  is  en- 
'  titled  to  interest  at  the  legal  rate  on  the  share  of  the  legitim  falling 
'  to  her  from  the  time  of  her  fistther^s  death,  but  that  she  cannot 
'  claim  in  this  process  the  annuity  of  L.  50  left  her  under  her  father's 
'  settlement ;  Finds,  that  there  must  be  deducted  out  of  the  sum  so 
'  found  due  to  her  the  sum  of  L.  40,  payable  at  each  term  of  M ar- 

*  tinmas,  for  the  year  preceding,  beginning  the  first  year's  payment 

*  at  Martinmas  1777,  down  to  Martinmas  1796,  and  L.  20  payable 
'  at  Whitsunday  1797,  for  board,  clothes,  &c.  furnished  to  the  pur- 
'  suer  by  her  brother,  and  remits  to  accountant 
'  in  Eklinburgh,  to  prepare  a  state  of  the  pursuer's  claim  in  terms  of 
'  thb  interlocutor,  and  reserves  all  questions  of  expenses  *.' 

This  interlocutor  was  submitted  to  review  by  the  pursuers,  in  so  Judgment 
br  as  adverse  to  any  of  their  claims ;  but  the  Court  adhered. 

Urdt  Ordinary,  PoOaniMl,  Craigie,  Cringldie  and  Medwjfn.  For  Uie  Pumien, 

JCaoy,  Paiemm.          Loekhari,  HmUer  «•   V^kUdiMd,  W.  S.  and  SoqU,  Fmk^, 

4-  Bdtiertftm,  W.  8.  Agants.         For  Uia  Defender,  Skme^  Ruther/urd,  Ivory, 
^nsas  Maebtanj  W.  &  Agent.         7.  Clerk. 


*  The  Lord  Ordinary  accompanied  the  above  interlocutor  with  the  following  eipla- 
atory  note  : 


.    I 
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^  May  1833.  "  T^  <>Bly  point  fixod,  at  yet^  in  this  long  litigated  cauM^  ia,  that  Ibe  origiBal 
pursuer  is  still  entitled  to  claim  ber  legitim.  The  questions  arising  for  decision^  in  order 
to  ascertain  tbe  amount  of  this  claim,  are, 

I.  What  subjects  belonging  to  the  father  form  the  fund  tor  this  claim  ? 

It  is  admitted  that  John  Sime  senior  assumed  as  his  partnar  his  only  son*  Joha 
Sime  Junior,  prior  to  the  year  1770,  and  that  they  remained  partners  till  the  death  of 
old  Sime^  29th  November  1776.  They  lired  in  fsmily  together,  and  the  books  kept 
by  John  Sime  and  Son  show  that  they  had  but  one  interest  and  one  fund  for  payment 
of  all  their  eipenses.  There  is  no  division  of  profit  between  the  father  and  son.  The 
house  and  their  personal  expenses  are  stated  in  the  books  as  if  there  had  baea  bat  s 
single  partner,  and  are  necessarily  stated  before  the  profit  on  each  year's  trade  canbe  as- 
certained. The  only  other  child  was  the  original  pursuer,  for  whom  the  father  probsbly 
already  intended  to  provide  by  an  annuity,  as  he  afterwards  did,  by  his  settlemeo^ 
Ttth  April  1776 ;  and,  therefore,  it  may  be  presumed  that,  from  the  first,  the  fbtfaer 
contemplated  that  the  son  would  inherit  his  whole  property*  These  ctrcumstancci 
strengthen  the  presumption  of  law,  that,  as  stated  in  the  interlocutor  of  the  Court, 
17th  November  1803,  in  consequence  of  the  partnership  between  John  Sime  and  hit 
son,  *  Sime  junior  had  right,  proprio  jure,  to  one-half  of  the  partnership  funds.' 
Besides,  this  also  superseded  the  claim  he  otherwise  would  have  had  to  the  third  of 
the  goods  in  communion,  as  at  his  mother*s  death*  and  as  next  of  kin  to  her. 

Next  is  to  be  considered  the  extent  of  these  partnership  funds ;  and,  (1. )  Docs  tbe 
heritable  property ;  and,  (2.)  "Do  the  shares  of  the  Ropery  Company  fall  under  it? 

1.  If  an  heritable  subject  is  purchased  with  the  company  funds,  and  used  in  tbe 
trade  of  the  company,  and  entered  in  the  books  of  the  company,  as  stodL  bdoaging 
to  it,  there  seems  little  doubt  that  the  subject  belongs  to  the  company,  and  that  each 
partner  has  a  jus  crediti  in  this  subject,  and  that  this  right  is  personal  as  to  auccessioa, 
so  that,  though  the  subject  be  heritable,  the  interest  which  each  partner  holds  in  it 
will  go  to  his  executors  as  a  moveable  fund.  The  machinery  of  a  cotton  mill,  and 
the  building  which  contains  it,  as  well  as  the  ground  on  which  it  stands,  if  pnrdiaied 
by  a  company,  and  used  by  them  for  carrying  on  their  joint  trade,  and  ao  stated  ia 
their  books,  are  all  alike  in  the  same  situation,  and  the  share  belonging  to  each  psrt- 
ner  will,  on  his  death,  belong  to  his  executor.  This  seems  clearly  to  decide  the  ques- 
tion as  to  the  dock  and  pertinents.  Tbe  copartnery  existed  in  1770.  In  1771  the 
ground  is  feued  for  building  a  dry  dock,  and  there  are  various  entries  in  the  compsny 
books  of  expenses  for  completing  it,  in  that  and  subsequent  years,  till  1774,  whea 
this  entry  appears  in  the  ledger,  <  Dock  debtor  to  stock,  L.2000,*  and  a  airoilar  cntty 
in  the  inventory,  5tb  January  1774. 

Farther,  the  title  shows  that  it  (tbe  dock)  was  intended  to  be  copartnership  pro- 
perty ;  for  as  it  could  not  feudally  be  held  by  John  Sime  and  Son,  the  disposition  is 
taken  to  John  Sime,  ship-builder  in  Leith,  and  John  Sime,  his  son,  in  coi^onct  fee 
and  liferent,  and  their  heirs  and  assignees  whatsoever,  heritably  and  irredeemably. 
In  the  event,  probably  contemplated,  and  which  accordingly  happened  on  the  death 
of  the  father,  John  Sime  junior  succeeded  to  the  whole  as  his  heir ;  or,  if  the  son 
predeceased,  unmarried,  the  father,  it  was  supposed,  would  also  become  proprietor  of 
Che  whole  ;  thus  the  one  partner  succeeding  to  the  other,  which  was  probably  the  ia- 
tention  of  old  Sime  at  the  time. 

With  regard  to  the  other  heritable  property,  the  question  is  attended  with  more 
difficulty,  and  so  the  Court  thought ;  for  while,  by  tbe  interlocutor,  17th  November 
i803»  they  concurred  with  Lord  Polkcmmet  in  thinking  that  the  dock  and  pertinents 
were  sunk  in  the  company's  estate,  and  moveable  as  to  every  question  of  soccessioD, 
they  remitted  as  to  the  tenement  of  houses  which  was  not  used  in  the  business  of  tbe 
copartnery,  though  entered  in  the  inventories*  These  other  subjects,  though  pio- 
bably  not  all  falling  under  the  remit  of  the  Court,  are,  a  dwelling-house  acquired  ia 
1738  by  John  Sime  senior,  under  a  conveyance  to  him,  and  his  heirs  and  assignees : 
and,  in  1748^  he  acquired  a  small  property,  with  a  conveyance  inthe  same  tenns.    Ia 
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]74!^  he  GOBT«yed  Ibwe  two  properties  to  himtalf  and  hit  Mcond  wife,  in  conjunct  23  May  1833. 
fee  and  liferait,  for  ber  liferent  ute  aUenerly,  and  to  John  Sime  junior,  in  fee»  end  a     V^p,^«^^ 
iMnred  faculty  to  sell  or  contract  debt  without  consent  of  either.     He,  in  the  same  Minto  and 
jtUt  acquired  another  small  property^  and  took  the  conveyance  in  the  same  t^rms,  Gavin  v. 
and  under  the  same  resenred  faculty.     In  1751.  he  obtained  a  charter  from  the  ma-  Kirkpatrick. 
gistrstei^  coofirming  all  these  conveyances.    In  17%  he  purchased  another  property  ; 
and  bis  wife  having  probably  died  since  the  date  of  the  charter  of  confirmation,  the 
tide  ii  taken  to  himself,  and  bis  heirs  and  disponees.     Another  property,  acquired  in 
1767|  is  taken  in  the  same  terms. 

Tbe  itatement  of  the  pursuer  (Condeecendence  16,)  as  to  the  use  and  occupation 
of  all  these  sulgects,  though  not  admitted,  is  not  seriously  questioned,  THey  were 
evidently  acquired  by  old  Sime  for  tbe  purposes'  of  his  trade  as  a  sbip*builder,  and 
wed  by  him  as  such,  with  the  eieeption  of  part  of  the  6th  article,  the  tenement  of 
houM%  which  was  Jet  to  tenants. 

No  books  or  inventories  are  produced  prior  to  the  constitution  of  the  eopaitner  j ; 
but  there  is  no  doubt  the  expense  of  these  several  purchases,  as  they  were  made, 
vould  be  entered  as  stock*     When  the  son  was  assumed  as  a  partner,  it  will  be  r^ 
collected  that  John  Sime  had  been  for  sijiteen  years  married  to  his  third  wife,  without 
>oy  prospect  of  issue,  that  be  bad  but  one  son  and  one  daughter,  for  whom  he  pro* 
bsbly  designed  an  annuity  as  the  most  suitable  provision.     In  most  of  this  heritable 
property  tbe  son  was  expressly  disponee,  and  in  the  rest  he  was  heir  ex  lege ;  they 
lived  in  family  together,  and  on  such  a  footing  that  the  profit  was  not  even  divided 
into  shares  between  them,  but  family  and  personal  expenses  were  just  taken  out  of 
tbe  funds,  and  charged  against  the  stock,  as  any  other  expenses  of  tbe  concern.     The 
ttamutB,  in  shorty  are  kept  as  if  there  had  been  but  a  single  partner,  without  any 
opposite  interest.     Now,  when  in  four  inventories  '  of  the  money,  goode  and  debts 
'belonging  to  us,  John  Sime  and  Son,'  are  included  '  houses  amounting  to  L.2000,* 
at  well  as- tbe  dock,  there  seems  no  doubt  that  old  Sime  intended  that  this  property 
dumld  continue  to  be  reckoned  as  part  of  the  partnership  stock,  as  tbey  had  been 
ponhssed  for  the  purposes  of  tbe  trade,  and  were  used  for  it.     Tbe  same  entries  ap- 
pear in  the  journal  and  ledger  for  these  various  years.     It  might  have  been  different 
if  the  new  partner  bad  been  a  stranger,  and  these  circumstances  might  not  have  been 
held  to  do  more  than  give  tbe  profit  derived  firom  these  subjects  to  tbe  copartnery, 
Issving  the  property  with  tbe  person  who  was  feudally  invested  with  it.     Further,  tbe 
preeumption  of  a  communication  of  the  property  belonging  to  the  concern  to  the  new 
psrtner,  who  was  the  heir  entitled  to  succeed  to  the  whole,  is  strengthened  by  this, 
that  the  rents  derived  from  that  part  of  the  tenement  which  was  let  to  tenants  are 
discharged  in  name  of  John  Sime  and  Son,  and  cess  and  repairs  are  charged  against 
the  company,  so  that,  upon  the  whole,  the  Lord  Ordinary  is  inclined  to  hold  that  the 
hoaacs  are  in  tbe  same  situation  as  the  dock.     This  opinion  differs  from  a  very  elabo- 
rate opinion  of  Lord  Criogletie,  9 let  November  1826.     But  the  facts  have  been  much 
elucidated,  and  much  evidence  baa  been  recovered  and  produced,  in  consequence  of 
the  investigations  directed  by  bis  Lordship,  which  throw  much  new  and  additional 
light  on  the  cause. 

2.  As  to  tbe  shares  in  the  Ropery  Company,  they  seem  to  have  been  acquired  by  old 
fiimc^  before  tbe  son  was  assumed  into  the  partnership.  In  the  inventories  they  are 
Mated  aa  connpany  property.  The  ledgers  show  that  the  profits  for  1772  and  1774 
were  credited  to  the  company,  the  profit  of  1773  having  been  added  to  the  capital. 
On  1st  December  1774  they  are  transferred,  in  the  Ropery  Company  books,  into  tbe 
name  of  John  Sime  junior,  aa,  it  is  said,  to  entitle  him  to  act  as  a  director ;  bnt,  on 
21st  December  1775,  the  dividend  received,  L.98,  is  credited  in  the  copartnery  books, 
and  in  the  inventory,  1st  January  1776,  the  ropery  shares  appear  among  the  funds  of 
the  copartnery,  and  the  dividend,  L.53,  lOs.,  is  credited  to  the  company,  in  the  ledger, 
of  the  same  date ;  and  the  entry  of  6th  May  1776  confirms  the  view  of  the  pursuer, 
that  these  shares  were  still  looked  upon,  both  by  Sime  and  his  son,  as  partnership 
property,  and  not  made  over  to  the  son. 
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23  May  1833*  AH  these  subjects,  then,  seem  to  be  part  of  the  company  estate,  and  mo?eable  ts 
to  every  question  of  succession,  both  as  being  so  entered  in  the  books  of  the  compsnj, 
and  as  having  been  acquired  by  the  funds  of  the  company,  for  the  purposes  of  dii 
trade,  and  as  being  used  for  the  trade,  either  the  subject  itself,  or  its  profits. 

Thus,  then,  it  appears  that  the  heritable  property  and  shares  of  the  Ropery  Coot 
pany  form  part  of  the  company  stock. 

Now,  the  copartnery  expired  on  the  death  of  old  Sime»  on  the  29th  Korembs 
1776.  The  last  statement  of  stock  is  at  30th  December  1775,  when  it  amoantedto 
L.8760 :  10 :  6|,  the  gain  since  January  1774  being  stated  to  hare  been  L.  1015,  (k 
10|d«,  and  the  neat  amount  of  stock,  at  29th  November  1776,  must  be  found,  from 
these  data,  by  a  proportioilal  calculation,  on  the  presumption  that  the  rate  of  profit 
continued  the  same  as  during  the  two  preceding  years,  if  there  are  no  other  dsti  to 
go  upon  from  the  books.  This  will  give  the  proper  allowance  for  losses  by  bad  debti, 
&C.,  about  which  there  was  some  discussion  at  the  bar,  as  bad  debts  are  deducted  be- 
Ibre  the  above  profit  is  struck. 

.  IL  Thus,  then,  John  Sime  junior  has  right,  proprio  jure,  to  one-half  of  thepiit- 
■ership  funds,  as  at  29th  November  1776,  and  the  other  half  was  the  property  of  bis 
father  at  his  death* 

III.  As  Margaret  Lawson,  the  vridow,  had,  by  her  marriage-contract,  reDoonccd 
«U  claim  to  her  jus  relictae,  &c.  the  free  funds  of  the  father  must  suffer  a  bipartite 
division,  one  being  dead*s  part,  and  the  other  legitim,  that  is,  the  legitim  is  the  fimrih 
part  of  the  partnership  funds. 

IV.  The  interlocutor  of  the  Court,  I7th  November  1803,  found,  <  that  the  son's 
'  claim  of  legitim  remained  entire,  in  respect  that  the  same  never  had  been  discbsrged;' 
and  this  interlocutor  was  acquiesced  in,  and  is  finaL  The  legitim,  then,  is  to  be  di- 
vided between  the  original  pursuer  and  John  Sime  junior. ' 

V.  But  the  interlocutor  further  bears,  that  this  was  *  without  prejudice  to  any  claim 
'  of  collation  at  the  instance  of  his  sister.'  If  the  Lord  Ordinary  is  right  in  bis  vjev, 
tliat  the  son  did  not  succeed  to  any  heritable  property,  but  that  the  whole  funds  wm 
moveable  as  to  succession,  being  the  share  of  the  company's  stock  and  profits  belong- 
ing to  old  Sime  at  his  death,  then  there  is  no  heritage  to  collate. 

But  there  is  another  claim  to  collate  the  share  of  the  stock,  which  was  commuiu- 
oated  to  young  Sime.  when  he  was  assumed  a  partner  in  1770.  Upon  this  point  tbe 
Ijord  Ordinary  has  very  great  difllculty  in  arriving  at  a  satisfactory  conclusion ;  ba^ 
tfpon  the  whole,  he  inclines  to  think,  that  the  son  is  not  bound  to  collate  this  find 
before  claiming  a  share  of  the  legitim.  It  must  be  held,  that  the  whole  succesnoa  is 
moveable ;  that  the  father  has  conveyed  the  dead's  part  to  his  son,  and  the  legitim  is 
claimed  by  his  two  children,  this  son  and  his  sister.  But  the  son  has,  in  bu  fatber's 
life,  received  a  special  provision.  However,  (1.)  This  provision  cannot  be  viewed  as 
gratuitous,  because  it  was  the  consideration  for  procuring  the  son's  charge  ^  tbe  bo* 
siness  in  his  father's  old  age  ;  and,  further,  he  must  have  had  a  claim  to  one-tblrdof 
the  goods  in  communion  at  his  mother's  death  in  1751,  which  may  be  held  to  be  «• 
tinguished  upon  his  being  taken  into  partnership,  and  to  form  part  of  the  conaiden' 
tion  for  being  so  admitted.  (2. )  Tbe  father  showed,  by  his  settlement,  tbat  what- 
ever he  had  given  his  son  in  his  lifetime,  he  intended  as  a  praacipuum,  to  be  over  and 
above  any  legal  claim,  (Ersk.  3,  9,  25,}  as  he  lef^  his  whole  property  to  him,  voda 
burden  of  an  annuity  to  his  daughter*  So  that,  upon  the  whole,  it  does  not  appetf 
that  he  ought  to  be  called  upon  to  collate  before  sharing  in  the  legitim. 

VI.  The  annuity  due  to  the  widow  falls  upon  the  whole  executry  as  a  debt  of  tbe 
father's,  and  must  be  deducted  before  the  dead's  part  and  legitim  is  aacertaiaed. 

VII.  The  pursuer,  in  the  revised  case,  claims  the  annuity  of  L«dO,  as  well  asbff 
share  of  the  legitim,  and  further  enforced  this  claim  at  the  subsequent  pleading,  vn 
voce. 
.   It  is  unnecessary  to  inquire  what  decision  ^the  Lord  Ordinary  might  have  come  to 

as  to  this  claim,  for  he  does  not  find  any  plea  in  law  applicable  to  this  claim.    Tm 


No.  82.  COURT  OF  SESSION.  391 

omisiion  might  have  been  obviated  by  allowing  such  a  plea  yet  to  be  added  ;  but  it  23  May  1833. 

would  be  incompetent  under  the  summons,  which  only  claims  payment  of  this  an-      V^^»y^/ 

nmty  alternatiTely,  and  if  the  pursuer  should  be  unsuccessful  in  her  claim,  *  as  heir,  Minto  and 

'  exeentrix  or  nearest  of  kin  of  her  father,  to  the  share  of  his  effects  and  estate,  due  to  Gavin  r. 

'  iKrin  such  character.*     Her  claim  on  tfab  account  being  sustained,  It  is  incompe-  Kirkpatrick. 

tent  for  her  to  claim  also  the  annuity  under  this  summons. 
VZII.  It  was  found  by  the  interlocutor,  I7th  November  1803,  that  interest  was  due 

on  the  pursuer's  claim  of  legitim  from  the  time  of  her  father's  death,  but  subject  to  a 
iBBonsble  deduction  for  board,  clothing,  and  other  articles  furnished  to  her.  The 
pumier  admits  that  L.25  a-year  should  be  deducted.  The  statements  of  the  parties 
difier  most  materially  as  to  this  matter,  (Condescendence  8,  and  Statement  11.)  No 
proof  is  offered  on  either  side  to  clear  up  this  difterence  ;  but  as  the  Lord  Ordinary 
ihinb  the  deduction  too  little,  he  must  take  a  middle  course,  and  fix  L. 40  per  annum 
assretsonable  deduction  for  board,  &c.,  for  the  period  from  1776  to  Whitsunday 
1797.  Perhaps  the  full  sum  of  L.50  would  have  been  required  for  the  subsequent 
period,  when  the  expense  of  living  had  increased. 

As  the  parties  wish,  no  doubt,  to  obtain  the  opinion  of  the  Inner-  House  on  the  va- 
rious points  of  this  long  and  anxiously  litigated  case,  and  as  a  wish  was  expressed  that 
nothing  should  be  said  as  to  expenses  till  the  parties  are  fully  heard  on  that  matter, 
it  has  been  thought  best  simply  to  reserve  the  queation  of  expenses." 


FIRST  DIVISION. 
No.  LXXXIII.  24  May  1833. 

THOMAS,  EARL  OF  STRATHMORE, 

offainst 
The  trustees  OF  JOHN,  EARL  OF  STRATHMORE. 

Pbocess. — (Res  judicata. — Compxtent  and  Omitted.)— -4« 
action  qfredtictum  of  certain  deeds  having  been  brought^  bearing  the 
usual  clause  of  styU^  that  the  deeds  were  vitiated  and  erased  in  sub* 
stantialibusj  which  was  met  with  a  general  denial  in  the  defences^  but  no 
further  statement  or  plea  appearing  on  record  relative  to  this  ground 
ofreductiony  the  production  being  held  satisfied  bg  producing  extracts 
of  the  deedsj  and  decree  of  absolvitor  having  been  pronounced  ; — 
hdd — in  a  subsequent  action  of  reduction  of  the  same  deeds,  and  at 
the  instance  of  the  same  party,  on  the  express  grounds  that  they  were 
since  discovered  to  be  actually  vitiated  and  erased — that  the  decree 
hi  the  former  action  did  not  afford  a  defence  of  res  judicata,  so  as 
to  exclude  the  reduction. 

The  late  John,  Earl  of  Strathmore,  who  held  the  estates  of  Glam- 
mis  and  others  in  fee-simple,  executed  an  entail,  and  various  rela- 
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24  May  1833.  live  trust-deedfi,  by  which  the  whole  rents  of  the  estates  were  to  be 

^^\^^    tied  up  for  thirty  years  certaiD,  and  contingently  for  ^  longer  pe- 

of  Strathmo^e  '^^'  ^^^  ^^®  present  pursuer,  (the  brother  of  the  entailer,  and  tbe 

V.  Tbe  Trus.   next  heir  under  the  former  investituresv)  was  expressly  exclnded 

tees  of  John,      /•  ^i  .  '/  r         / 

Earl  of  Strath-  ™^  ^"®  SUCCeSSlOH. 

™ofe*  Upon  the  death  of  Earl  John,  the  parties  entered  into  possession; 

and  the  present  pursuer  brought  an  action  of  reduction  of  the  seve- 
ral  deeds  executed  by  him. 

The  summons  sets  forth,  as  the  first  ground  of  reduction,  (though 
in  the  ordinary  form  of  style,)  ^  that  the  several  writs,  dispositions, 

<  and  title-deeds  before  mentioned,  called  for  to  be  produced,  are 

*  vitiated  and  erased  in  substantialibus,  want  the  names  and  design 

*  nations  of  the  writer  and  witnesses,  and  are  not  duly  signed  oi 

<  tested,  and  are  defective  in  the  solemnities  required  by  law.' 

The  principal  deeds  were  not  produced ;  but,  after  a  debate  be- 
^  fore  the  Lord  Ordinary,  and  the  production  of  the  instruneats  of 

sasine,  and  extracts  of  the  different  deeds,  judgment  was  pronoim- 
ced,  holding  the  production  as  satisfied.  In  the  defences  wbicli 
were  afterwards  lodged,  the  statements  in  the  first  reason  of  reduc- 
tion were,  in  the  usual  general  terms,  denied,  and  no  further  re- 
ference was  made  to  it  in  the  subsequent  proceedings.  The  main 
ground  of  reduction,  and  that  upon  which  the  judgment  of  the 
Court  proceeded,  was,  that  the  object  of  the  deeds  in  question, 
which  was  not  merely  the  prevention  of  alienation,  but  the  locking 
up  of  the  estates,  and  the  accumulation  of  the  rents  for  a  long 
tract  of  years,  after  the  death  of  the  grantor,  was  adverse  to  the 
principles  of  the  law  of  Scotland,  and  not  supported  by  the  statute 
1695. 

The  Lord  Ordinary  sustained  the  defences,  and  the  Court  ad- 
hered, (16  Feb.  1830,  vide  Fac.  Rep.) ;  and  this  judgment  was 
affirmed  on  appeal  to  the  House  of  Lords. 
Pursuer's  Thereafter  the  pursuer,  on  the  allegation  that  he  had  (since  the 

above  decision)  discovered  that  the  deeds  sought  to  be  reduced  in 
the  former  action  were  truly  vitiated  and  erased  in  many  ioQpo> 
tant  parts,  raised  the  present  action  of  reduction,  in  which  the  mtfo 
ground  of  reduction  is,  *  that  tbe  foresaid  respective  trust-disposi- 

<  tions,  and  deeds  of  nomination  and  appointments,  deed  of  entail, 

*  and  deed  of  nomination  of  heirs,  which  are  alleged  to  constitote 

<  the  whole  settlements  of  the  said  John,  Earl  of  Strathmore,  and 

<  also  the  whole  other  writs  called  for  to  b^  produced,  are  false,  for- 
-*  ged,  feigned,  fabricated,  simulate  and  devised,  of  false  dates,  not 

*  properly  tested,  and  want,  or  are  defective  in  the  solemnities  re- 
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<  quired  by  law ;  and,  in  particalar,  that  the  said  deeds^  which  24  May  1839. 

<  are  alleged  to  consdtttte  the  settlement  of  the  said  John  Bower,    ^^^y«>^ 

<  late  Earl  of  Strathmore,  have  been  vitiated  and  altered  in  substan-  '^I'^^^l 
<tialiba%  after  the  alleged  execution  thereof:  That  numerous  im-  v.  Tb«  Trus- 

< portant  passages,  as  they  originally  stood,  have  been  erased  and  ^ri^ofStratb- 

<  obliterated,  and  new  and  different  passages  have  been  fabricated,  more, 
^andsimulately  inserted  in  their  place :  That  no  fewer  than  150 

<  such  erasures  and  new  insertions  have  been  executed  on  the  al- 
'  kgei  settlements ;  and  that,  in  particular,  various  of  the  lands 

<  conreyed,  as  they  now  appear  ex  facie  of  the  deeds,  have  been 

<  so  sifflttlately  inserted  on  erasures,  as  well  as  passages  affecting  the 
*  destination  of  heirs,  and  the  duration  of  the  trust  thereby  created,' 
&c. 

In  defence  it  was  pleaded — That  the  decree  of  absolvitor  in  the  Defenders' 
prerious  action  formed  a  res  judicata,  which  barred  the  pursuer  *^ 
irom  insisting  in  the  present.  In  the  former  action,  proceed-^ 
iag  upon  this  and  a  variety  of  other  grounds,  the  production  was 
satisfied,  defences  were  lodged,  and  a  record  completed ;  and  after-> 
wards  the  Lord  Ordinary  pronounced  an  interlocutor,  finding  that 
the  deeds  now  under  reduction  <  were  executed  in  due  and  lawful 
'  form,'  and  assoilzieing  the  defenders ;  and  this  interlocutor  was  ad- 
hered to  by  the  Court,  and  by  the  House  of  Lords.  It  was  not 
competent,  therefore,  to  enter  into  the  same  discussion  upon  grounds 
which  were  formerly  proponed  and  repelled,  or  which  must,  at  least, 
be  held  to  be  competent  and  omitted; 

It  was  anewered — That  the  feet  of  vitiation  was  not  at  all  rested  Pursuer's 
upon  in  the  former  action,  so  much  so,  that  the  principal  deeds 
themselves  never  were  produced,  which  they  must  have  been  if 
this  had  been  truly  a  ground  of  reduction.  The  deeds  were  mere- 
ly referred  to  generally,  as  on  record,  and  the  production  was  held 
satisfied  by  extracts  only.  And  although  it  was  set  furth,  in  the 
ordinary  terms,  that  the  deeds  were  vitiated  and  erased,  &c,  yet 
this  was  merely  a  clause  of  style,  and  no  farther  statement  was  af- 
terwards made,  or  plea  in  law  raised,  relative  to  this  point,  so  that 
there  was  no  room  for  the  plea  of  res  judicata,  which  could  only 
apply  where  a  point  was  attempted  to  be  again  agitated,  which 
had  before  been  truly  discussed  and  decided. 

The  Lord  Ordinary  repelled  the  plea  of  res  judicata,  and  found, 
'  that,  under  the  circumstances  of  the  case,  the  proceedings  in  the 
*  former  action  do  not  constitute  res  judicata  on  the  particular  mat- 
^  ters  proposed  to  be  brought  to  Visue  by  the  present  summons,'  &c. 
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Thomas,  Earl 
of  Strathmore, 
V,  The  Trus. 
tees  of  John, 
Earl  of  Strath, 
more. 


24  May  183a      Note. — <  This  point  was  fully  argued  before  the  Lord  Ordinary. 

It  is  important^  and  not  without  difficulty.  But  the  Lord  Ordi« 
nary's  grounds  of  judgment  are,  L  That  though,  in  the  fonner 
action,  the  first  reason  of  reduction  apparently  included,  in  gene- 
ral  substance,  a  cause  of  action  equivalent  to,  or  the  same  with, 
that  now  insisted  in,  and  might  have  sustained  a  condescendenoe, 
setting  forth  the  same  particular  facts  which  are  averred  in  the 
present  summons,  that  reason  of  reduction  was  simply  ezprened 
in  the  words  of  style,  which  are  inserted  into  every  summons  of 
reduction,  though  not  generally  intended  to  be  the  ground  of  any 
proceeding,  without  some  fetrther  specification ;  and  that  no  state- 
ment was  afterwards  made  on  the  record,  or  any  plea  in  law 
raised  on  the  general  averment  so  expressed  by  it.  2.  That  the 
deeds  themselves  were  not  produced  in  Court  for  satisfying  the 
productions,  extracts  only  having  been  produced.  3.  That,  in 
general,  there  cannot  be  res  judicata  on  any  particular  questioDi 
or  ground  of  action,  where  that  question  or  ground  has  never  been 
truly,  and  in  plain  reality,  raised,  and  brought  into  discussion  be- 
tween the  parties.  4.  That,  in  fact,  the  matters  which  consti- 
tuted the  whole  subject  of  discussion  embraced  by  the  present 
summons  were  not  at  all  agitated  or  discussed  in  the  former  pro- 
cess; and,  5.  That  the  three  cases  of  Millie  v.  Millie,  27  Nor. 
1801 ;  Malcolm  v.  Henderson  and  Brown,  17  Nov.  1807;  and 
Graham  v.  Maxwell,  &c.  20  May  1814,  in  the  House  of  Lordi^ 
2  Dawy  314,  notwithstanding  some  peculiarities  attending  then, 
are  very  much  in  point  in  regard  to  the  principle  of  the  exception 
of  res  judicata. 

<  This  is  the  result  of  the  Lord  Ordinary's  opinion  on  the  able 
argument  submitted  to  him.  But  he  is  not  insensible  to  the 
reasonable  grounds  of  doubt  which  may  exist  in  the  question,  aris- 
ing especially  from  the  nature  of  the  pleadings  under  the  new 
forms,  and  the  effect  of  judgment  on  a  record,  regularly  made  up 
and  closed,  under  a  summons,  containing^  as  the  leading  groondy 
the  usual,  but  very  pointed  clause  of  style.' 


Opinion  of 
Court. 


The  defenders  reclaimed  ;  and,  at  the  advising.  Lord  Balgray  said 
he  at  first  felt  some  difficulty  in  the  case,  arising  out  of  the  new 
form  of  process ;  but  he  was  now  satisfied  that  the  interlocutor  of 
the  Lord  Ordinary  was  well  founded.  Where  a  production  is 
held  satisfied  by  referring  to  the  deeds  in  the  register,  the  presump- 
tion is,  that  they  are  in  the  hands  of  the  Court;  and  an  order  for 
their  production  is  granted,  where  this  is  shewn  to  be  neceasary. 
The  production  of  the  deeds  might  have  been  insisted  on,  bat  they 
never  were  in  fact  produced ;  so  th^t  the  question  of  vitiation,  which 
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is  the  foundation  of  the  present  action,  never  could  iiave  been  judged  24  May  1833. 
of  by  the  Court;  and,  in  these  circumstances,  and  looking  to  the     ^""^y^^ 
case  of  Millie,  which  was  almost  identical  with  the  present,  his  ^s""Sjfo*e 
Lordship  was  of  opinion  that  there  was  no  res  judicata  which  could  v.  The  Trus- 

l«r  the  present  action.  ^  ^^ll/lf^lh- 

The  Lard  President  entirely  concurred.     The  meaning  of  res  ju-  more, 
dicata  was,  that  the  matter  before  the  Court  had  previously  been  dis-  opinion  of 
CQSsed  and  judged  of  by  them ;  but  could  this  be  said  of  the  Court, 
ground  of  reduction  now  insisted  in,  which  had  never  been  discuss- 
ed, or  for  a  moment  considered  by  the  Court?     His  Lordship  was 
clearly  of  opinion  that  it  could  not. 

Lord  Craiffie  thought  that  the  point  was  of  considerable  impor- 
tance, and  was  not  prepared  to  say  that  he  concurred  in  the  inter- 
locutor of  the  Lord  Ordinary.  It  certainly  was  his  wish  that  the 
deeds  could  be  set  aside ;  but  he  hesitated  in  agreeing  to  the  doc- 
trine sanctioned  by  the  interlocutor,  and  did  not  see  how  a  judg- 
inent  pronounced  in  this  Court,  on  a  question  relevantly  raised  be- 
fore it,  and  afterwards  affirmed  on  appeal,  could  be  indirectly  set 
aside  in  this  way,  on  the  ground  that  it  had  not  been  fully  discuss- 
ed.   The  objection  of  competent  and  omitted  appeared  to  apply. 

Lord  Gillies  at  first  felt  a  good  deal  of  difficulty,  but  was  now 
satisfied  that  the  interlocutor  was  well  founded.     To  the  plea  now 
urged,  the  maxim  clearly  applied,  that  summum  jus  summa  injuria. 
His  Lordship  could  not  conceive  a  harder  case,  if  the  plea  were 
sustained ;  for  the  ground  of  reduction  now  insisted  in  never  had 
been  discussed  in  the  former  action,  and  never  was  judged  of  by  the 
Court,  although  the  summons  bore  the  usual  clause  of  style,  that  the 
deeds  were  vitiated  and  erased.     If  this  doctrine  were  well  found- 
ed, it  would  follow,  that,  where  an  action  of  reduction  is  dismissed, 
in  which  the  usual  clause  alleging  forgery  occurs,  but  it  is  after- 
wards discovered  that  the  deed  actually  had  been  forged,  and  the 
forger  is  tried  and  convicted,  and  perhaps  hanged,  or  sent  to  Bo- 
tany Bay,  the  deed  must  nevertheless  be  held  as  valid  and  effectual, 
on  the  ground  that  the  question  is  res  judicata  by  the  decree  in  the 
former  action.     But  his  Lordship  could  not  arrive  at  that  conclu- 
noD,  neither  could  he  sanction  it  in  the  present  instance. 
The  Court  therefore  adhered.  Judgmenu 

Lemd  Moncrmff^  Ordioary.      Act.  Skmie,  John  Tak.      Jas.  HamUbm,  W.  S.  Agent. 
Alt.  Dean  of  Foe.  (Hope,)  JRutherfitrd.  Dundas  jr  Wibon,  W.  S.  Agents. 

B.  Clerk. 

C. 
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FIRST  DIVISION. 

No.  LXXXIV.  24  May  IdSa 

JOHN  M«NAIR 

againU 

THE  TUTORS  OF  LORD  BLANTYRE- 

Process. — Advocation. — Statute  6  Geo.  IV.  c.  120,  wcr.  44. 
— A  Judge  Ordinary  having  angoined  an  application  for  vnUrHiA 
toUh  a  process  ofremaving^  and  having  granted  the  interdict  iti  om 
casCf  and  pranauneed  decree  of  removing  in  the  other y  and  an  adisfh 
cation  having  been  brought  ofbothproeeseeij — held^  ihai%  aidun/ffhAi 
advocation  wa$  incompetent  as  to  the  removing^  in  terms  of  the  abcm 
statute^  it  was  competent  with  regard  to  the  interdict. 

In  April  1832,  the  respondents  raised  a  process  of  interdict,  before 
the  Sheriff  of  Renfrewshire,  against  the  advocator,  John  M'Nair, 
(who  was  a  tenant  of  Lord  Blantyre,  and  whose  lease  had  nearly 
expired,)  praying  that  he  might  be  prohibited  from  interrupting  them 
in  certain  proceedings  which  they  were  carrying  on,  with  a  riew 
to  letting  the  farm  to  another  tenant.  The  Sheriff  granted  the  in- 
terdict,  and,  in  the  meantime,  the  respondents  raised  an  action  tf 
removing  against  the  advocator;  and  the  Sheriff  closed  the  record, 
and  conjoined  the  processes,  and  allowed  parties  a  conjunct  proba- 
tion.    He  thereafter,  upon  advising  a  proof,  found,  <  that  the  par- 

<  suers  were  entitled  to  decree  of  removing  in  terms  of  their  libel 

<  against  the  defender ;  decerned  in  the  action  of  removing  aocord- 

<  ingly,  conform  to  the  conclusions  thereof,  and  in  both  actiaos 

<  found  the  defender  liable  in  expenses.' 

M'Nair  having  brought  an  advocation  of  the  actions,  it  was  ob- 
jected as  a  preliminary  defence,  that  the  process  before  the  Sheiiff 
being  a  process  of  removing,  in  which  decree  of  removing  had  been 
pronounced,  advocation  was  incompetent,  in  terms  of  the  statate, 
6  Geo.  IV.  c.  120,  §  44. 

The  Lord  Ordinary  *  sustained  the  preliminary  objection  to  the 

<  competency,  dismissed  the  advocation,  and  decerned ;  and  fboml 

<  the  respondents  entitled  to  expenses.' 

Note. — <  If  the  process  of  interdict  had  not  been  conjoined  with 

<  the  removing,  it  might  have  been  advocated ;  but  the  advocator, 
*  by  allowing  that  conjunction  without  objection,  has  precluded 
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<  himself  from  bringing  that  interlocutor  in  the  conjoined  processes  24  May  issa 

*  under  review  in  that  shape.     The  statute,  6.  Geo.  IV.  c.  120,     ^""•V^^ 

*  expressly  enacts,  that  in  a  process  of  removing  in  which  decree  of  xutoM  of  LokI 
^  removing  has  been  pronounced,  advocation  shall  be  incompetent,  Blaotyre. 
'and  that  expedient  regulation  cannot  be  defeated  by  the  conjuno- 

*  tion  of  another  process  with  the  removing.     If  the  advocator,  ha- 

<  mg  in  view  an  advocation  of  the  interdict,  had  reclaimed  against 

*  the  conjunction  on  that  ground,  the  Sheriff  would  have  altered  his 
'  interlocutor,  and  disjoined  the  processes ;  or,  if  he  had  not,  the 

*  advocator  might  have  had  his  remedy  in  this  Court.  Farther,  it 
^  is  not  competent  now  to  disjoin  in  this  Court,  for  that  cannot  be 
'  done  without  closing  the  record,  which  would  be  entertaining  the 

*  advocation  of  the  removing  to  a  certain  extent,  in  contravention 

*  of  the  statute.' 

The  advocator  having  reclaimed^  Lord  Balgray  said — That  it  was  Opinion  of 
no  doubt  impossible  to  advocate  the  removing,  this  being  directly  ^^"^ 
against  the  provisions  of  the  statute ;  but  he  had  no  conception  that 
an  action  of  damages,  or  of  interdict,  which,  of  itself,  it  would  be 
nndonbtedly  competent  to  advocate,  could  not  be  entertained  by 
the  Court,  because  it  had  been  conjoined  with  an  action  which  did 
not  admit  of  advocation. 

Lord  Gillies  said — That  if  the  advocation  had  been  confined  en* 
tirely  to  the  question  of  interdict,  it  surely  would  not  have  been  in- 
competent for  the  Court  to  entertain  it  The  only  difficulty  was 
as  to  extracting  the  decree  of  removing,  which  could  not  be  advo- 
cated ;  but  this  could  be  obviated  by  borrowing  the  process  for  that 
purpose,  and  afterwards  returning  it  to  the  Sheriff-court. 
The  Court  *  recalled  the  interlocutor  complained  of,  sustained  the  Jadgment. 

*  advocation,  in  so  Car  as  regards  the  process  of  interdict,  but  with- 

*  out  prejudice  to  the  respondents  obtaining  an  extract  of  the  decree 

*  of  removing,  pronounced  in  the  process  of  removing ;    as  to  which 

*  process,  sustain  the  objection  to  the  competency,  and  to  that  ex- 

*  tent  dismissed  the  advocation,  and  decerned,  reserving  all  ques- 
'  dons  of  expenses,  &c.  and  remitted  to  the  Lord  Ordinary  to  pro- 

*  ceed  further  in  the  cause,'  &c. 

Ltrd  ConkomMf  Ordinary.       Act  Jamnon,        Waihenpotm  jr  Mack,  W.  &  Agents. 
AlL  RMirfitrd.        Ihmdm  jr  VFtfaoNf  W.  8.  Ageots.        B.  Ckrk. 

C. 
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SECOND  DIVISION. 
No.  LXXXV.  24  May  1833. 

IRELAND,  &c. 

against 

GLASS. 

Trust. — Tutor  and  Curator. — fVften  a  trust  becomes  inexplkabl^ 
by  the  failure  of  the  requisite  number  of  trustees  to  firm  a  quonaif 
before  the  purposes  are  fulfilled^  the  Court  will  appoint  a  curater 
bonis f  with  the  usual  powers^  to  manage  the  estate^  but  cannot  pnh 
nottnce  decree  of  exoneration  in  favour  of  the  surviving  trustees  who 
have  acted  until  the  purposes  of  the  trust  are  executed^  or  until  Ae 
curator  bonis  shall  have  examined  their  accounts* 

The  late  Robert  Glass  executed  a  whimsical  settlement^  by  wbicb 
he  conveyed  the  whole  of  his  estate  to  trustees,  of  whom  three  were 
declared  to  be  a  quorum,  for  the  payment  of  several  l^;acie8,  and 

<  after  paying  all  these  legacies,  the  surplus  to  be  laid  at  interest 

<  in  a  sure  and  safe  way,  till  it  be  seen  whether  any  of  these  females 

<  may  have  sons  who  incline  to  follow  the  ministry  in  the  orthodox 

*  manner  inclusive,  though  not  in  every  punctilio,  that  is  held  by 

<  that  Synod,  of  which  their  father,  as  well  as  I,  constitute  members, 

*  and  to  be  given  to  one  or  more  such,  equally,  when  publickly  mi- 

*  nistering  after  the  manner ;  but  if  none  of  these  should  happen 

*  to  be,  the  accumalt  sum  to  be  applied  to  the  propagation  of  the 

<  gospel  at  home  and  abroad,  in  equal  gratuities.     And  I  have,  in 

<  full  exercise  of  my  faculties,  thus  skeethd  out  which  way  I  mean 

<  to  order  my  worldly  affairs,  which  may  serve  to  direct  those  pe> 

<  sons  which  I  nominat  as  trustees,  upon  ezpeneesses  being  alloued 

<  them,  John  Ireland,  farmer  of  Neathr  Urphar,  his  brother,  Thomas 

*  of  Upper  Orphat,  Jas  Christie  of  Pitgonie,  Geor  Taylor,  fermer, 

<  now  at  Castle  of  Balverd,  Robert  Low  of  Fordle,  John  Muny 

<  of  Conland,  writer,  any  three  of  these  a  quorum,  acting  or  ac- 

<  cepting  of  this  trust     This  I  have  written  at  Perth,  the  tweltb 

<  day  of  September  1814  years,  and  desire  the  same  to  be  observed, 

<  as  witness  my  hand.' 

AH  the  trustees  above  named,  except  one,  accepted  and  carried 
into  execution  the  whole  purposes  of  the  trust,  with  the  exception 
of  the  last  provision  with  regard  to  the  residue.  The  <  females' 
mentioned  in  the  above  clause  were  both  infants  at  the  time  of  tbe 


Not  85.  COURT  OF  SESSION.  399 

testator^s  death,  and  consequently  more  than  fifty  years  might  pro-  24  Miy  1833. 
bably  elapse  before  it  could  be  known  who  would  have  right  to  the    /^'^^"^ 
lesidae  of  the  estate  under  the  above  provision.  J^^ 

When  all  the  accepting  trustees,  except  two,  had  died,  the  sur- 
nVors  raised  a  multiplepoinding  for  the  fund  in  their  hands,  in 
which  they  convened  John  Glass,  the  heir-at-law  of  the  testator, 
and  the  two  Misses  Glass,  (the  females  mentioned  in  the  settle- 
ment,) as  defenders.     Appearance  was  entered  for  the  first,  as  a 
elaimant  on  the  fund ;  and  before  a  record  was  made  up,  the  Liord 
Ordinary  sisted  process,  to  give  the  parties  an  opportunity  of  ap- 
plying to  the  Court  to  supply  the  defect  of  a  quorum  of  trustees. 
The  survivors  accordingly  applied  by  petition  to  the  Court  for  exo- 
neration to  themselves,  and  the  appointihent  of  new  trustees,  to 
whom  they  might  denude,  and  suggested  the  deputy-keeper  and 
office-bearers  of  the  signet  as  fit  persons  to  be  entrusted  with  the 
management  of  the  funds. 

The  Caurif  however,  held  such  an  appointment  as  incompetent;  J"^g«>cnt. 
bat  they  complied  with  an  alternative  prayer  of  the  petition,  to  ap- 
point a  curator  bonis  in  terms  of  the  Act  of  Sederunt,  with  the  usual 
powers* 

Wm.  Murray,  W.  a  and  Wm,  From,  W.  S.  Agents.         T.  Clerk. 

U. 
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PEARSON,  WILKIE,  and  ROBERTSON, 

offainst 
ARCHIBALD  GIBSON. 

Trust. — Expenses. — Bankrupt. — Sequestration. — A  decree 
praTumnced  in  a  litigation  with  a  trustee  on  a  sequestrated  estate^ 
simply  finding  his  opponent  <  entitled  to  expenses^*  renders  the  trustee 
personally  liable,  though  not  possessed  of  any  trust-funds. 

ifEssHS  Stephenson  and  Company,  heritable  creditors  of  Wilson 
Dd  Sons,  whose  estates  were  under  sequestration,  brought  a  multi- 
lepoinding,  in  the  name  of  the  purchaser  of  part  of  the  lands  over 
^hich  the  security  was  granted,  for  determining  the  claim  of  those 
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Pearson, 
Wilkie  and 
Robertson  v. 
Gibson. 


25  May  1833.  creditors,  and  that  of  Wikon  and  Sons'  trostee,  to  receive  payment 
of  an  instalment  of  the  price.  The  trustee  having  died,  was  sno- 
ceeded  in  the  office  by  Mr  Gibson,  the  suspender,  who  eoDtioQed 
the  litigation ;  and  thereafter,  the  Second  Division  of  the  Court 
repelled  the  claim  of  the  trustee,  and  found  that  the  herilabk 
creditors  were  entitled  to  receive  payment  of  the  sum  in  questioD, 
subject  only  to  the  deduction  of  the  necessary  expenses,  if  any,  of 
selling  and  realising  the  proceeds  of  the  subjects  contained  in  the 
heritable  bond,  in  so  far  as  these  expenses  were  not  covered  by 
any  funds  belonging  to  the  creditors  in  the  hands  of  the  trnstee; 
and  further  <  found  the  respondents  (the  heritable  creditors)  end* 

<  tied  to  the  expenses  hitherto  incurred/ 
The  agents  of  Stephenson  and  Company  having  taken  decree  for 

the  expenses  in  their  own  name,  gave  the  trustee  a  charge,  of  wUck 
he  complained  by  bill  of  suspension.  On  advising  the  bill,  witli 
answers,  the  Lord  Ordinary  (Moncreiff)  refused  the  same,  and  sab- 
joined  the  following  note :  <  The  Lord  Ordinary  is  completely  s»- 

<  tisfied,  by  the  statement  in  the  answers,  that  all  the  grounds  of 

<  suspension  are  untenable.      The  complainer  either  attacks  tbe 

<  justice  or  correctness  of  the  decree,  which  is  incompetent;  orke 

<  maintains  points  which  are  contrary  to  the  plain  terms  and  mean- 

*  ing  of  the  judgment,  or  in  themselves  erroneous  in  law;  and  the 

*  Lord  Ordinary  has  only  this  remark  to  make  in  regard  to  one  of 

<  the  pleas,  that  this  is  a  very  different  case  from  that  of  a  trustee  ta- 

<  king  up  a  process  which  had  previously  been  insisted  in  by  the  bank- 

*  rupt  himself.     The  personal  liability  for  the  previous  expenses  in 

<  that  case  is  at  least  very  doubtful,  and  the  decisions  are  not  oni- 

*  form  on  the  point ;  but  the  case  of  one  trustee  succeeding  another 

<  is  quite  different,  and  depends  on  different  principles.' 


Suspender's 
Pleas. 


The  trustee  presented  a  second  bill,  in  which  he  argued,  tkat 
this  was  either  a  charge  against  him  personally,  which  was  not  war- 
ranted by  the  decree  on  which  it  proceeded ;  or  it  was  a  charge 
against  him  merely  qua  trustee,  which  could  not  be  enforced  against 
him  personally,  unless  it  could  be  shown,  which  it  could  not,  tkat 
be  was  wilfully  withholding  the  funds  of  the  estate  out  of  which 
payment  ought  to  be  made. 

The  decree,  however,  must  be  construed  as  given  against  tke 
complainer  in  his  character  of  trustee,  in  which  character  alone  his 
predecessor  was  made  a  party  to  the  action.  Where  a  personal  de- 
cerniture  against  a  trustee  is  intended,  the  invariable  practice  iitt^ 
find  him,  in  express  terms,  *  personally'  liable ;  Hutchison  v.  Lkl- 
del,  17  Nov.  1821,  iS.  ^  £.;  Cundell  and  others  r.  Peacodt,  U 
Dec.  1822,  S.  Sf  £).;  Kidd  v.  Brown  and  others,  17  May  1^ 
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S.^D.;  Gerrit,  Sheermans  and  Sons  v.  Goldie,  7  March  1829;  25  May  1833. 
RMbium  V.  Dawson,  14  June  1881,  S.  $•  D.  s  Kirkland  and  Sliarp  ^^^^^ 
0.  Mowbiays,  20  Dec.  1831,  &$*/>.    If  the  case  of  Scott  v.  Pat-  ij^S^Ld 
tuoo,  21  Dec.  1826,  S.  §■  D.,  relied  on  by  the  chargers,  was  deci-  g^J^"  ''• 
ded  on  an  opposite  principle,  its  authority  is  destroyed  by  the  later 
dedrions  involving  the  same  point 

The  Lord  Ordinary  ( Cringletie)  refused  this  bill  without  answers  * ; 
and  the  trustee  having  reclaimed. 

The  chargers  answend — That  wherever  a  trustee  appears  in  an  Ouu^ers* 
adoii,  he  is  bound,  by  the  quasi  contract  thus  entered  into,  to  war-  ^'^^' 
rant  funds  for  the  expenses  of  the  litigation.    In  the  case  of  Sheer- 
mans,  referred  to  by  the  suspender,  when  decree  was  asked  to  be 

*  Hti  Lordship  expressed  his  opinion  in  the  following  note :  *  The  Lord  Ordinary 
'  bas  had  frequent  occasion  to  consider  this  matter,  both  while  he  sat  in  the  Outer 

*  House,  and  since  be  has  had  the  honour  of  being  a  member  of  the  Inner  Court     In 

*  theie  times  of  complaints  of  grievance,  he  considers  none  better  entitled  to  consideia- 
'tioD,  than  what  would  be  the  consequence  of  listening  to  the  doctrines  of  the  com- 
'  plainer,  that  a  trustee,  who  must  be  held  to  know  the  funds  of  the  estate  under  his 
'  management,  and  his  means  of  relief,  shall  litigate  with  individuals  on  the  matters 
'  connected  with  the  estate,  forcing  them  to  be  at  great  expense  to  gain  their  cause  with 
'  expenses,  and  when  costs  are  demanded  from  him,  shall  turn  round  and  say,  I  liti- 
'gated  with  you  as  trustee  only — expenses  have  been  awarded  against  me,  but  it  could 

*  be  only  in  that  character—  I  have  no  funds  of  the  estate,  and  I  am  not  personally  liable. 

*  The  Lord  Ordinary  haa  no  difficulty  in  giving  it  as  bis  opinion,  that.  If  this  be  law, 

*  it  ought  to  be  altered  as  a  crying  grievance.  In  bis  opinion,  it  is  no  matter  whether 
'  tbe  decree  be  given  against  the  trustee  personally  or  not,  in  so  far  as  respects  the 
'  right  of  the  party  entitled  to  expenses  to  recover  them.     If  a  trustee  be  found  per- 

*  sooally  liable,  be  may  not  be  entitled  to  recover  his  relief  even  from  his  constituents ; 

*  bat  tbe  party  having  right  to  his  costs  has  no  concern  with  that.  His  party  is  the 
'  trustee  who  is  found  liable ;  and  if  he  have  not  funds  of  the  estate,  he  ought  not 
'  to  litigate ;  or  if  he  do,  he  must  recover  his  relief  from  his  constituents.  The  Lord 
'  Ordinary  agrees  perfectly  with  the  observations  of  the  Lord  President  in  the  case 

*  quoted.  The  trustee  is  the  representative  of  the  creditors — he  is  their  mandatary— he 
'  has  their  authority  to  carry  on  the  suit— and  if  be  have  not  funds  in  his  hands,  it  is 
'  his  dnty  to  call  on  them  to  contribute  to  relieve  him.  Nothing  can  be  more  wild  than 
'  the  idea  that  the  trustee  is  entitled  to  tell  the  person  found  entitled  to  expenses,  I 
'  have  no  fiinds— I  am  not  personally  liable ;   for  If  this  be  sound,  it  can  mean  no- 

*  thing  aha  tban  that  his  opponent  must  seek  his  expenaea  from  the  creditors,  consti- 

*  tnents  of  the  trustee^  and  that  he,  the  trustee,  is  not  bound  to  do  so.  What  would 
'  the  Court  say  if  such  a  plea  were  used  before  them  in  totidem  verbis  ?  In  my  opinion 
'  they  would  listen  to  it  with  wonder  and  reprobation.  But  the  complainer  does  tbe 
'  same  when  he  argues  that  he  is  only  liable  qua  trustee  ;  for  what  signifies  it  whether 
'  be  is  liable  as  trustee  or  personally,  if  the  former  do  not  import  that  he  is  not  bound 
'  to  obtain  relief  from  his  constituents  ?  The  Lord  Ordinary  agrees  with  Lord  Mon. 
'  creiff,  that  there  is  a  difference  between  the  case  of  a  trustee  sisting  himself  in  a  cause 
'  originally  litigated  by  the  bankrupt,  and  one  in  which  the  trustee  has  been  the  origi- 
'  nal  party.     He  also  agrees  that  opinions,  even  there,  have  been  different.     But 

*  that  is  not  the  present  case.  Tbe  Lord  Ordinary's  opinion  is,  that  the  judgment  of 
'  the  Court  is  against  the  complainer,  who,  if  he  have  not  in  his  hands  funds  of  the 
'  sequestrated  estate,  must  find  hia  own  relief  from  his  constituents.* 
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25  May  1833.  given  against  the  trustee  ^  personally/  the  answer  was,  that  this 
would  have  the  effect  of  intercepting  his  relief  from  the  trustrfiinds 
in  his  hands,  or  against  the  creditors,  which  could  not  be  the  object 
of  the  Court  in  finding  him  liable  in  expenses.  It  is  no  answer  that 
the  suspender  has  no  funds  belonging  to  the  estate :  if  he  had  no 
fund^  or  obligation  of  the  creditors  upon  which  he  could  imme- 
diately operate,  he  ought  not  to  have  put  the  chargers'  constituents 
to  the  expense  of  supporting  their  claim  against  his  opposition. 


Pearson, 
Wilkie  and 
Robertson  v, 
Gibson. 


Judgment. 

Opinion  of 
Court. 


The  Court  unanimously  refused  the  note. 

The  Lord  Justice- Clerk  observed — In  the  case  of  Barclay  v.  Col- 
ville,  21  Dec.  1821,  I  entertained  the  same  opinion  which  I  do 
here  in  regard  to  the  soundness  of  the  principle  of  the  interlocutoi; 
and  in  that  opinion  all  the  other  Judges  in  that  case  concurred  *. 

Lords  Ordinary,  Cringletie^  Moncreiffl         For  the  Chargers,  Rvtherfurd^  Ad,  AndO" 
ton.         Parties,  Agents.        For  the  Complalner,  A.  MacneilL  John  Wigiit 

Agent.        F.  Clerk. 

S. 
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No.  LXXXVIL 


4  June  1833. 


AYTOUN 
offainst 
MAGISTRATES  OF  KIRKCALDY,  and  BEVERIDGFS 

TRUSTEES. 


Prescription. — Burgh  Royal. — Title  to  pursue. — A  charier 
of  erection  to  a  burgh  royal  is  a  sufficient  title  of  prescription  to  Ae 
eammunity  of  the  lands  therein  contained^  as  part  of  the  bvrgal  pror 
perty^  although^  from  the  nature  of  the  charter f  containing  no  pre- 
cept  of  sasincj  no  proper  infeftmeid  can  have  been  taken  on  it;  and 

*  The  case  alluded  to,  iiiTolving  specialties^  was  not  reported  ;  but  the  opioion  de- 
livered by  the  Lord  Justice-Clerk^  in  which  the  rest  of  the  Court  (Lords  Gleole^ 
Bannatyne,  Robertson,  and  Craigie,)  concurred  generally,  contained  the  foUowing 
observations  :  '  I  have  no  conception  that  a  trustee  is  entitled  to  act  In  this  ntianner. 
'  If  he  embark  in  an  unfounded  law-suit,  as  all  those  were  in  which  this  trustee  en- 
'  gaged,  he  ought  to  be  aware  of  the  consequences,  and  either  to  retain  sufficient  fundi, 
'  or  obtain  security  from  the  creditors  who  sanction  his  proceedings,  to  answer  for  the 
<  expenses  that  may  be  awarded  against  him ;  and  it  is  bis  business  to  recover  from 
'  those  creditors  who  are  liable.' 
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stttmes  granted  by  the  Magistrates^  as  bailies  of  the  Croum^  to  a  bur'-  4  June  1833. 
gage  kolderj  are  no  acts  of  homologation,  to  prevent  the  Magistrates^     ^^^'V^ 
in  right  of  the  community,  from  asserting  a  right,  in  virtue  of  their  MaSstnaes  of 
duxrters,  to  the  property  of  lands  comprehended  within  the  limits  of  Kirkcaldy,  and 
the  mines  which  they  have  granted,  Tmsteef  *** 

The  burgh  of  Kirkcaldy  holds  a  charter  of  erection  from  CharleB  I. 
coofirmiDg  previous  gprants  and  charters  held  by  the  community 
of  Kirkcaldy  from  the  Abbot  of  DunfermHne,  as  a  burgh  of  regality 
in  that  lordship.  The  new  charter  erects  the  community  into  a 
royal  bargh,  and  contains  a  clause  of  novodamus  and  confirmation 
of  the  whole  common  good  of  the  burgh,  comprehending,  amongst 
others,  the  burgal  acres  and  common  muir,  with  the  moss  and  muir 
lands  EDd  territory  of  Kirkcaldy. 

Part  of  the  common  muir  thus  conveyed  to  the  Magistrates  was 
the  South  Links,  or  commonty  of  the  burgh,  which  lies  between  the 
back  of  tlie  gardens  of  part  of  the  High  Street  and  the  sea ;  and 
a  considerable  portion  of  this  common  has  now  been  feued  out  by 
the  Magistrates,  and  built  on. 

The  pursuer,  Mr  Aytoun,  was  infeft,  more  burgi,  on  a  disposition 
which  conveyed  to  him  the  whole  of  a  tenement  of  land,  bounded 
by  the  High  Street  of  Kirkcaldy  on  the  north,  and  the  sea  flood  on 
the  sooth ;  and  in  the  renewals  of  the  investitures,  at  different  times, 
Qncler  this  disposition,  the  Magistrates  of  Kirkcaldy,  as  the  king^s 
bailies,  had  granted  sasine,  more  burgi,  in  terms  of  the  disposition. 
The  eastern  boundary  of  Mr  Aytonn's  property  was  a  wynd,  called 
Wemyss  Wynd ;  and  the  western,  a  Vennel,  which  divides  the 
burgh  of  Kirkcaldy  from  the  barony  of  Linktown. 

Immediately  to  the  south  of  Mr  Aytoun's  yard,  and  between  it 
and  the  sea  beach,  was  a  piece  of  waste  ground,  which  was  apparent- 
ly included  within  his  bounding  charter.  The  South  Links  (part  of 
the  commonty  of  Kirkcaldy)  marched  with  this  piece  of  waste  ground 
on  the  east,  at  the  foot  of  Wemyss  Wynd,  and,  according  to  the  pleas 
of  the  Magistrates,  comprehended  also  the  waste  ground  itself,  and 
marched  with  the  barony  of  Linktown,  at  the  foot  of  the  Vennel. 

Beveridge's  trustees  were  infeft  in  a  portion  of  the  barony  of 
Linktown  adjoining  the  waste  ground,  with  parts  and  pertinents, 
and  claimed  a  prescriptive  right  of  way  or  access  over  the  waste 
groand  by  Wemyss  Wynd,  which  was  their  more  direct  or  only 
access,  by  a  cart-road,  to  the  High  Street  of  Kirkcaldy. 

Mr  Aytoun  raised  a  process  of  declarator  against  both  the  Ma- 
gistrates of  Kirkcaldy  and  Beveridge's  trustees,  to  have  it  found 
and  declared,  that  this  piece  of  waste  ground  was  contained  within 
his  bounding  charter,  and  belonged  exclusively  to  him. 
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4  June  1833.  The  Magistrates,  on  the  other  hand,  founded  on  their  charter  of 
^^^fy^  erection,  which  conveyed  to  them  the  common  mair  of  the  biirgli, 
Ma^smoes  of  ^^^  claimed  this  piece  of  waste  land  as  part  thereof;  and  offered,  in 
Kirkcaldy,  and  Support  of  their  plea,  a  proof  of  exclusive  possession  of  the  same, 
Trusteaf* "      during  the  prescriptive  period* 

Beveridge's  trustees  offered  to  support  their  claim  for  a  servitude 
idneris  over  the  same  land,  under  their  charter,  with  a  daoBe  of 
parts  and  pertinents,  by  a  similar  proof  of  uninterrupted  poeBenkm 
during  the  same  period. 

The  Lord  Ordinary  found,  <  That  the  Magistrates  of  Kirkcaldy 

<  have  a  sufficient  title  to  prosecute  a  right  to  the  subject  in  dispute^ 

<  by  a  proof  of  exclusive  possession  during  the  prescripdve  period; 

*  and  also  that  Beveridge's  trustees  have  a  sufficient  tide  to  support 

<  their  claim  to  the  servitude  of  the  roads  through  the  gronnd  i& 

*  question,  by  proving  their  possession  thereof.' 


Pureuers* 
Pleas. 


The  pursuers  reclaimed,  Bnd  pkaded — First,  that  the  Magistntesof 
Kirkcaldy,  having  no  sasine  on  their  charter  of  erection,  had  prodo- 
ced  no  title  of  prescription ;  and,  secondly,  that  tbey  were  barred  from 
contesting  the  pursuer's  right  to  the  subjects  in  dispute,  by  being 
parties  to  the  renewals  of  his  investiture,  and  having  granted  sannes 
on  a  disposition  which  plainly  comprehended  the  subject  within  difi 
description  of  its  bounds. 


Defenders* 
Pleas. 


Judgment. 


Opinion  of 
Court. 


The  defenders  (the  Magistrates  of  Kirkcaldy)  aiut0«7W'— That  the 
charter  of  erection  to  a  royal  burgh,  (especially  one  like  the  present, 
which  confirmed  former  grants  and  titles  of  possession,  preceding, 
more  than  centuries,  the  date  of  the  confirmation,)  was  a  complete 
title  of  possession  without  any  sasine.  Indeed,  that  a  precept  of 
sasine  was  inept  in  such  a  charter,  because  the  land  constita^ 
the  burgh  is  not  conveyed  to  the  Magistrates,  as  vassals  of  the  CrowOj 
but  is  merely  erected,  in  virtue  of  the  royal  prerogative,  into  a  bargh; 
and  the  Magistrates  are  authorised  bailies  of  the  King,  for  the  pm^ 
pose  of  entering  the  Crown  vassals  in  burgage  holding.  For  this 
reason  the  Mag^trates,  who  act  only  ministerially  in  renewals  of 
investitures,  by  granting  sasine  in  terms  of  the^  former  investiture 
to  vassals  of  the  Crown  in  burgage,  cannot  thereby  be  held  to  ba?e 
homologated  any  right,  contrary  to  the  tenor  of  the  charters  in  6- 
vour  of  the  burgh. 

The  Court  unanimously  refused  the  note,  and  adhered  to  the  in- 
terlocutor of  the  Lord  Ordinary. 

Lord  Glenke. — I  think  the  interlocutor  right  It  is  not  necessary 
to  say  what  might  be  the  case,  if  the  Crown  were  now  to  grant  a 


No.  87.  COURT  OF  SESSION.  406 

new  darter,  for  the  first  time)  erecting  a  burgh»  and  conyeying  4r  June  1833. 
to  the  commiuiity  the  lands  which  it  was  intended  to  give  them,    ^^^y^^ 
Such  a  charter,  in  modem  times,  might  very  likely  contain  a  pre«-  MagUu^tes  of 
cept  ci  oasine ;  but  in  a  case  like  the  present,  where  the  original  Kirkcaldy,  and 
rigrht,  confirmed  by  the  charter  of  erection,  had  been  granted  to  Traste^^ " 
the  burgh  at  a  period  long  before  our  present  style  of  sasines,  ne^ 
pante  from  the  charter,  was  known,  the  plea  of  the  pursuer  is  evi- 
deotly  ill  founded.     In  fact,  the  charter  itself  followed  by  posses* 
noD,  is,  in  this  case,  a  sufficient  infeftment,  and  is  properly  the  in- 
feftment  mentioned  in  the  statute  1617,  as  the  foundation  of  a  pre* 
aeriptive  title. 
The  i>Aer  Judges  concurred. 

Lord  Ordinary,  MtAmpiu  Act.  Jameton  and  MarMhaH  AU,  Dean  ofPae, 

D.  and  il.  Hdciuifll     John  Format  Jot,  Stmnif  and  T,  Landale,  Agents.      T, 
Oak. 

u.  . 


SECOND  DIVISION. 

No.  LXXXVIIL  7  June  1833. 

Mrs  DICKSON  and  Others 

affaintt 
JOHN  M*MASTER  and  Others. 

Forum  competbns. — Jurisdiction. — Foreign. — Where  the  sue* 
cation  of  a  person^  who  died  domiciled  abroad,  has  there  been  taken 
possession  of  by  parties  having  right  to  a  portion  of  it,  their  representor' 
tives,  being  resident  in  the  foreign  country,  will  not  be  compelled  to 
account  in  the  Scotch  courts,  either  for  their  ovm  or  predecessors*  in^ 
tromissions,  by  other  persons  also  entitled  to  share  in  the  succession* 

Mrs  Ann  M^Master  or  Dickson,  sister  of  Patrick,  James,  and 
Daniel  M^Master,  and  her  daughter  and  son-in-law,  Mi-s  and  Dr 
Stewart,  brought  an  action  of  accounting  against  John  M^Master, 
son  of  James,  and  the  other  representatives  of  both  James  and  Daniel 
—all  of  whom  were  bom  and  had  been  constantly  resident  in  America 
-—which  set  forth,  that  *  Patrick  M^Master,  merchant  in  Halifax, 
^  Nova  Scotia,  North  America,  brother  of  the  said  Mrs  Ann  M^Mas* 
'  ter  or  Dickson,  pursuer,  died  on  or  about  the  dd  day  of  January 
'  1798,  intestate,  and  leaving  heritable  and  personal  estate,  property 
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7  June  1833. 


Dickson  and 
others  v, 
M'Master  and 
others. 


and  effects,  to  a  large  amount :  That  James  M^Master  and  Daniel 
M^Master,  brothers  of  the  said  Patrick  M^Master,  and  sometime 
residing  in  St  Andrew's,  New  Brunswick,  North  America,  having 
obtained  from  the  pursuers,  their  sister  and  her  husband,  powenof 
attorney  in  their  favour,  or  in  favour  of  one  of  them,  entered  upon 
the  administration,  or  took  possession  of  the  whole  estate  and  ef- 
fects of  the  said  Patrick  M^Master,  deceased,  for  behoof  of  them- 
selves and  the  pursuers,  and  others  interested  therein,  or  entitled 
to  share  in  the  said  succession ;  and  they,  and,  after  their  decease, 
their  representatives,  after  named  and  designed,  defenders,  intnn 
mitted  with,  recovered,  realized,  or  obtfuned  possession  of,  and  as 
representatives  of  the  said  James  and  Daniel  M^Master,  deceased, 
or  in  their  own  persons,  are  now  accountable  for  the  whole  estate, 
property  and  effects  of  the  said  Patrick  M^Master,  deceased,  and 
so  are  liable  to  the  pursuers  for  their  just  share  and  proportion  of 
the  same.' 

The  action  proceeded  on  arrestments  jurisdictionis  fimdandse  cau- 
sa used  in  the  hands  of  the  pursuers,  Dr  and  Mrs  Stewart,  who  had 
taken  possession  of,  and  continued  to  manage  the  whole  estate  left 
by  John  M^Master,  brother  of  Patrick,  James  and  Daniel  M'Mas- 
ter,  mentioned  in  the  summons,  and  who  died  in  England,  bequeath- 
ing a  large  succession  to  all  his  nephews  and  nieces  alive  at  the 
time  of  his  death.  John  M^Master,  defender  in  this  case,  had,  as 
one  of  these  residuary  legatees,  raised  a  process  of  count  and  re^ 
koning  before  the  Court  of  Session,  and  also  instituted  proceedings 
in  Chancery  against  Dr  and  Mrs  Stewart,  which  were  met  by  the 
action  which  is  the  subject  of  this  report 

The  defenders  declined  the  jurisdiction  of  the  Court  of  Session, 
alleging  that  the  American  courts  alone  constituted  the  proper  fonim 
in  which  to  demand  this  accounting. 

The  Lord  Ordinary  sustained  this  preliminary  defence,  dismissed 
the  action,  and  found  the  pursuers  liable  in  expenses. 

The  Courts  reviewing  the  judgment,  ordered  cases,  in  which 


Pursuers* 
Pleaa. 


It  was  pleaded  (or  the  pursuers — It  is  unquestionable  that  proper- 
ty in  this  country  subjects  the  owner  to  the  jurisdiction  of  the 
Scotch  courts.  It  is  the  situation  of  the  subject  in  the  case  of  per- 
sonal property,  equally  as  in  the  case  of  real,  and  not  the  legal  at- 
tachment of  the  former  by  arrestment  or  otherwise,  that  creates  the 
jurisdiction.  The  law  does  not  afford  protection  to  property  be- 
longing to  a  foreigner  free  from  those  liabilities  which  confessed- 
ly would  attach  if  his  person  also  were  within  the  territory.  In 
the  present  case  it  is  to  the  funds  arrested  jurisdictionis  fandands 
causa  that  the  pursuer  looks  for  satisfying  his  claim  against  the 
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defenders;  and  it  would  be  a  grievous  hardship  if,  under  the  pre-  7  June  1833. 
tence  of  inconvenience  to  the  defenders  from  the  accounting  ta-     ^^"^V^ 
king  place  in  this  country,  they  were  permitted  to  withdraw  these  ^^°^  *"** 
fluids  from  the  country,  without  coming  to  a  settlement  with  the  M«Master  and 
panuer,  and  thus  compelling  her  to  seek  redress  in  foreign  courts,  ^^^ 
from  which,  after  all,  she  might  never  obtain  any  decree  which  could 
be  available  in  reference  to  the  object  of  the  present  action ;  ErsA. 
i.2, 19;  Ashton,  Hodgson  &  Ca  v.  Mackrills,  16  June  1773»  M. 
4835,  and  Hailei  Notes,  526-7  ;  Haldane  v.  York-Buildings  Co.  29 
Dec.  1724,  Edgar^  M.  4818,  affirmed,  14  April  1725,  Robertsan*^ 
App.  Casesy  531 ;  Mansfield,  Ramsay  &  Ca  and  others  v.  Smith, 
Wright  and  Gray,  17  June  1795,  M.  2594;  Oswald  v.  Pattison, 
14  Dec  1826;  Ferrie  and  Fairlie  v.  Woodward  and  others,  30 
Jane  1831,  Op.  of  Cons.  Judges ;  Douglas  v.  Jones,  30  June  1831 1 
Morison,  &c.  V.  Kerr,  25  Feb.  1790,  M.  4601 ;  Douglas,  Heron 
and  Co.  v.  Grant's  Trustees,  19  Nov.  1793,  M.  4602;  Scott  v.  EI- 
liot,  9  Dec  1797,  M.  4845.   The  case  of  Brown  v.  Palmer,  17  Dec 
1830,  founded  on  by  the  defenders,  is  not  an  authority  against  the 
puTsner ;  the  ground  of  the  judgment  being,  that  the  defender  co^ld 
only  be  called  to  account  in  the  foreign  courts  from  which  his  au- 
thority to  act  as  executor  emanated,  and  where,  consequently,  it 
behoved  that  his  exoneration  be  obtained.    In  the  present  case  there 
is  no  evidence,  and  it  is  not  believed  that  the  intromissions,  either 
of  James  or  Daniel  M'Master,  or  of  the  defenders,  were  autho- 
rised or  sanctioned  by  any  judicial  authority. 

Independently  of  tlie  jurisdiction  founded  on  the  arrestments  used 
for  that  purpose,  the  defender,  John  M'Master,  at  least,  might  be 
held  to  have  rendered  himself  amenable  to  the  Scotch  courts  on  the 
ground  of  reconvention,  in  consequence  of  his  having  instituted  the 
action  of  count  and  reckoning  against  some  of  the  pursuers. 

Pleaded  for  the  defenders — The  Court  of  Session  is  not  in  use  Defenders* 
to  sustain  action  in  circumstances  similar  to  those  which  here  occur,  ^^^*' 
not  from  waoit  of  jurisdiction,  but  because  it  ought  not  to  be  exer- 
cised. The  succession  in  question  is  that  of  a  person  who  died  do- 
miciled in  New  Brunswick ;  and  the  whole  transactions  and  intro- 
missions which  would  form  the  subject-matter  of  this  accounting 
took  place  in  New  Brunswick,  under  the  authority  and  protection 
of  the  law  of  that  country,  where  the  defenders  are  all  resident,  and 
from  which  the  whole  relative  documentary  or  other  evidence  must 
be  procured.  The  law  of  the  case  is  the  law  of  the  foreign  country ; 
and  it  would  be  attended  with  great  inconvenience,  and  not  without 
risk  of  error  and  injustice,  were  this  Court  to  attempt  to  administer 
that  foreign  law.     The  rule.  Actor  sequitur  forum  rei,  eminently 
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7  June  1833.  applies  to  the  dreiimfttances  of  this  case;  and  it  is  not  enough  to 
Dickson  an^  justify  the  attempt  of  the  pursuer  to  transfer  the  accountiiig  to  duB 
others  v.  couutry,  that  she  has  arrested  funds  of  the  defenders  accidentaily 
mh^^*^  "^  here—Peters  v.  Martin,  21  June  1826,  S.  Sf  D. ;  Brown's  Tnw- 

tees  V.  Pahner,  17  Dec.  1880,  S.  tf  D.    There  is  no  room  for  the 

pH^  ^"  plea  of  reoonvendon,  the  two  actions  not  having  any  sort  of  connex- 
ion with  each  other ;  and,  besides,  recouTention  Iws  nothing  to  do 
with  the  merits  of  the  defence  here  raised,  namely,  whether  the  ju- 
risdiction which,  upon  one  or  other  of  the  grounds  alluded  to,  this 
Court  is  supposed  to  possess,  ought  to  be  exercised. 


Opinion  of 
Court. 


Judgment 


The  Lord  Jugtioe-Chrk  said— In  all  similar  cases  to  the  present 
where  the  party  called  as  defender  was  resident  abroad  at  the  time, 
it  has  been  found  that  the  action  should  hare  been  instituted  there; 
and  certainly  it  would  be  extremely  hard  and  inconvenient,  i^  be- 
cause some  small  part  of  his  property  happened  to  be  in  this  oouotr]^, 
he  should  be  obliged  to  account  here.  It  is  only  in  cases  where  the 
party  could  not  be  prosecuted  in  a  competent  form  abroad,  or  could 
not  be  compelled  to  appear  in  the  courts  of  the  foreign  countrf, 
that  action  is  sustained  by  this  Court 

Lard  Cringletie. — I  do  not  think  it  possible  to  distinguish  this 
firom  the  case  of  Palmer,  only  that  there  appears  here  strongeri 
ground  for  refusing  to  interfere. 

Lords  Glenlee  and  Meadotobank  concurred. 

The  Court  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 


Lord  Maekenxie,  Ordinary.        For  Purtuen,  Skm9,  MarML        Tod^ 

W,  S.  Agents.  For  Defenders,  Btdherfwrd.  The  BatAm,  AgeA 

T,  Clerk. 

& 


SECOND  DIVISION. 


No.  LXXXIX. 


8Jtaiel8SS. 


TROTTER 

against 
CALDER. 

Poor.— Jurisdiction.— A  the  Sheriff  has  no  power  to  rmeioAe 
appointment  of  the  heritors  and  kirh'Session  fixing  the  assessmeiKtfr'' 
the  poor y  and  mode  of  collection^  hut  acts  merely  minisierialfyn^f^^ 
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ing  decree  far  payment^  mch  apfmniment  is  not  brought  under  re-  S  June  183a 
view  of  the  Court  of  Session  by  advocation  of  the  Sheriffs  judgment. 


Tfl£  beritc»8  and  kirk-session  of  the  parish  of  Ayton  having  order- 
ed an  assessment  for  the  poor,  to  be  paid  by  the  several  persons 
liable,  at  the  house  of  their  clerk,  and  Calder  having  refused  to  pay 
the  SQin  said  to  be  due  by  him,  as  tenant  of  a  farm  in  the  parish, 
unless  demanded  at  his  own  house,  the  clerk  raised  an  action  against 
Jiim  before  the  Sheriff  to  enforce  payment,  in  terms  of  the  proclama- 
tion of  William  and  Mary,  29  Aug.  1693.  The  defender,  besides 
maintaining  that  the  pursuer  urns  bound  to  satisfy  him  that  he  had 
been  justly  assessed,  insisted  mainly  in  the  defence,  that,  both  by 
itatate  law  and  custom,  payment  of  poor-rates  ought  first  to  be  re- 
quired at  the  places  of  abode  of  the  parties  liable,  if  within  the  pa- 
rish. The  Sheriff  found  that  he  had  no  power  to  review  the  appoint- 
ment of  the  heritors  and  kirk-session,  either  as  to  the  assessment 
itself,  or  mode  of  collection,  and  repelled  the  defences ;  and  decern- 
ed, in  tenns  of  the  libel,  both  for  the  assessment,  and  the  like  sum,  as 
penalty. 

In  an  advocation  of  the  Sheriff's  judgment  the  Lord  Ordinary 
pronounced  the  following  interlocutor,  which  was  unanimously  ad- 
bered  to  by  the  Court :  <  Advocates  the  cause,  and,  of  consent,  re- 
^  cals  that  part  of  the  Sheriff's  judgment  which  decerns  against  the 

*  advocator  for  the  penalty  concluded  for  in  the  original  libel :  quoad 

*  ultra,  finds,  that  as  the  heritors  and  kirk-session,  by  a  minute, 

*  dated  8  July  1831,  and  another,  dated  12  January  1832,  authoris- 
^  ed  the  assessment  for  the  poor  to  be  paid  to  the  collector  at  his 
'  office,  it  was  not  oompetent  for  the  Sheriff  to  review  that  appoint- 
^  ment,  and  that  the  same  has  not  been  brought  before  the  Court 

*  for  review  by  advocation  or  otherwise ;  therefore,  repels  the  de-» 

*  fences,  and  decerns  against  the  advocator,  conform  to  the  conclu- 
'  sions  of  the  origioal  libel,  excepting  for  the  penalty  above  referred 

*  to :  finds  the  advocator  liable  to  the  respondent  in  the  expenses 
^  of  process,  both  in  this  Court  and  the  inferior  court' 

Loid  MeAefmp  Ordinary.  For  Advocator*  £mi^.  More,  Akx,  Qiffiofd,  Ageot. 
For  Reipondenty  Ihcm  qfF^o.  (Boj^J  4*  Wood,  Jostfh  Grmit^  W.  S.  Agent. 
R.  Qerk. 

& 


Trotter  v. 
Calder. 
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FIRST  DIVISION. 

No.  XC.  Iljtmel833. 

Lieutenant-Colonel  JOHN  GORDON  of  Cluny 

against 
THOMAS  TROTTER,  W.  S. 

Proof, — Presumption. — Clause. — Apartyhavififf  granted  am- 
vegance  of  a  freehold  qualification  over  his  estates  ex  facie  in  absolute 
termsj  bearing  thdt  a  certain  sum  had  been  paid  as  the  price  Aertof^ 
and  containing  a  discharge  for  the  same,  the  titU'deeds  remaifdag  in 
the  Jiands  of  the  granter^  and  his  heir  fin  whose  possession  Aey  M 
continued  J  having  brought  an  action  against  the  purchaser  for  pq- 
ment  of  the  pricCy  or  a  reconveyance  of  the  property^  on  the  ground 
that  no  part  of  the  price  had  been  paidj  and  that  the  conveganee  toas 
fictitious  ;  and  the  defender  having  admitted  that  payment  in  nasq 
had  not  been  made^  in  terms  of  the  narrative^  but  that  the  conveyam 
had  been  granted  in  compensation  for  a  debt  due  to  him  bg  the  grant- 
er  ; — held^  that  the  narrative  of  the  disposition  was  conclusive  oftk 
onerosity  of  the  transactionf  which  was  substantially  corroborated  ty 
the  statement  of  the  defendiTf  and  that  the  contrary  could  only  he  pro- 
ved by  his  writ  or  oath. 

In  1795,  the  late  Mr  Gordon  of  Clany,  writer  to  the  signet,  {h- 
therof  the  present  pursuer,)  conveyed  to  the  defender,  (hisbTothe^ 
in-law,)  the  superiority  of  certain  lands,  forming  part  of  the  estate 
of  Cluny.  The  disposition  proceeded  on  the  narrative,  ^  Tbat 
^  Thomas  Trotter,  Esq.  writer  to  the  signet,  has  now  advanced  aod 

*  paid  to  me  the  sum  of  L.  200  sterling,  as  the  price  and  adequate 

*  worth  and  value  of  the  superiority  hereafter  disponed,  the  receipt 
'  whereof  I  hereby  acknowledge,  renouncing  all  exceptions  to  tbe 

<  contrary.     Therefore  wit  ye  me  to  have  sold  and  disponed,  as  I 

<  hereby  sell,  alienate  and  dispone,  to  and  in  favour  of  the  said 

*  Thomas  Trotter,'  &c.  A  bill  for  L.  200  was,  of  the  same  date, 
granted  by  the  defender  to  Mr  Gordon. 

The  defender  was  infeft  on  the  conveyance,  and  afterwards  en- 
rolled as  a  freeholder  in  the  county,  but  the  titles  of  the  superiority 
remained  in  the  hands  of  the  granter,  Mr  Gordon. 

After  his  death,  his  son,  the  present  pursuer,  continued  in  pos- 
session of  them,  and,  in  1826,  he  applied  to  the  defender  for  a  re- 
conveyance of  the  superiority,  on  the  ground,  that  no  price  bad 
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been  paid  for  it;  tbat  the  conveyance  had  been  made  merely  to  ii  June  1833: 
serve  politica]  purposes,  and  that  the  beneficial  interest  in  the  su-     ^^^v^^ 
periority  truly  remained  in  the  grantor,  and  was  now  vested  in  the  j^Jj{°J*  "* 
porsaer. 

The  defender  having  refused  compliance,  the  pursuer  raised  the 
present  action,  in  which  it  was  set  forth,  that  the  late  Mr  Gordon 
was  io  the  practice  of  constituting  freehold  qualifications  over  his 
estates,  and  conveying  them  to  his  relations  and  friends :  That,  in 
particular,  having,  in  the  year  1795,  created  two  freehold  qualifi-* 
cations  upon  his  estates,  he  executed  two  several  dispositions  and 
assignations  in  precisely  the  same  terms,  the  one  in  favour  of  Mr 
Trotter  of  Mortonhall,  and  the  other  in  favour  of  the  defender, 
Mr  Trotter's  brother,  both  bearing  to  be  granted  for  the  sum  of 
L.200,  as  the  price  and  adequate  value  of  the  superiorities ;  and 
that  both  parties  were  duly  infeft,  and  afterwards  enrolled  as  free<» 
holders  in  the  county  :  That  no  part  of  the  price  agreed  upon  was, 
however,  paid  by  either  of  the  disponees  to  Mr  Gordon,  or  to  any 
person  for  his  behoof;  nor  did  they  ever  pay  the  expense  of  making 
np  the  titles  to  the  qualifications ;  the  whole  disbursements  being 
paid  by  Mr  Gordon,  by  whom  also  the  deeds  were  prepared :  That 
the  deeds  had  remained  in  the  hands  of  Mr  Gordon  till  his  death, 
and  were  now  in  the  possession  of  his  son,  the  pursuer,  in  whom 
the  substantial  interest  in  the  superiorities  was  also  vested :  That, 
accordingly,  when  Mr  Trotter  of  Mortonhall  was  applied  to,  in 
1826,  for  a  reconveyance,  he  at  once  complied,  and  executed  a  dis- 
position, upon  the  narrative  of  the  conveyance  in  his  favour,  and  in 
consideration  of  one  shilling  sterling  paid  to  him  by  the  pursuer ; 
but  that  the  defender  having  refused  to  reconvey  the  rights  vested 
in  him,  although  granted  in  precisely  the  same  circumstances,  (the 
conveyance  being  fictitious,  and  without  payment  of  any  part  of  the 
price,)  the  present  action  had  become  necessary.     It  concluded, 
therefore,  that  the  defender  ought  to  be  ordained  to  make  payment 
to  the  pursuer  of  the  sum  of  L.200,  with  interest  from  1795,  on  pay- 
ment of  which  the  pursuer  was  ready  to  deliver  up  the  title-deeds ; 
and  that,  fJEuling  to  do  so,  the  defender  should  be  ordained  instant- 
ly to  denude  in  favour  of  the  pursuer. 

In  defence  it  was  pleaded^That  no  relevant  proof  had'  been  of-  Defender*s 
fered  to  cut  down  the  defender's  feudal  title,  or  to  redargue  the  nar-  ^^' 
xadve  of  the  disposition,  which  bore,  that  the  price  had  been  paid ; 
and  for  which,  accordingly,  the  disposition  contained  a  discharge  in 
graemio,  renouncing  all  exceptions  to  the  contrary.  In  such  cases 
it  had  always  been  held,  that  the  acknowledgment  of  the  receipt  of 
the  price  in  a  disposition  was  conclusive  proof  of  the  onerosity  of 
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11  June  183S.  the  transaction,  and  of  the  payment  of  the  money,  and  oould  only 
be  redargued  by  the  writ  or  oath  of  the  party.  But,  under  the 
circumstances  of  the  present  ease,  the  conveyance  was  not  a  ficti- 
tious one,  although  the  sum  of  L.200  may  not  have  been  paid  down 
by  the  defender,  in  terms  of  the  narrative  of  the  disposition,  for  the 
conveyance  was  made  in  his  favour  by  the  late  Mr  Gordon,  in  pay- 
ment or  satisfaction  of  a  debt  due  by  him  to  a  larger  amount.  The 
defender  had  been  a  clerk  in  his  office  for  five  years ;  during  which, 
the  whole  payments  made  to  him  by  Mr  Gordon  amounted  to  no 
more  than  L.42,  6s.  But  Mr  Gordon,  conscious  that  this  was  an 
inadequate  paymeat — but. not  willing  to  part  with  money — dete^ 
mined  to  remunerate  the  defender  pro  tanto,  by  giving  him  a  free- 
hold in  the  county  of  Nairn,,  which  he  thought  might  be  advan- 
tageous to  him ;  and,  while  he  valued  that  freehold  at  L.200,  he 
gave  the  defender  a  discharge  for  that  price  in  the  body  of  the  dis- 
position, which  is  conclusive  against  the  present  claim. 


Pursuer's 
Pleas. 


It  was  armoered — That,  as  it  was  admitted  that  the  narrative  of 
the  disposition  was  not  strictly  correct,  in  as  much  as  the  sum  of 
L.200  had  not  been  actually  paid  as  the  price  of  the  disposition,  whidi 
is  now  said  to  have  been  granted  in  compensation  of  a  debt  doe  to 
the  defender,  such  narrative  cannot  be  held  as  conclusive  of  the  one- 
rosity  of  the  transaction,  but  makes  it  incumbent  on  the  defender 
to  prove  such  onerosity,  and  renders  competent  a  proof  prout  de 
jure  of  the  real  nature  of  the  transaction ;  Hoston  v.  Paul,  7  June 
1831,  5.  ^  Z>.  In  the  present  case,  the  existence  of  any  sach 
debt,  as  is  alleged  to  have  been  due  by  the  late  Mr  Gordon  to  the 
defender,  is  expressly  denied.  The  narrative  of  the  disposition  is 
not,  therefore,  evidence  of  the  payment  of  the  stipulated  price ;  and 
the  fact  of  non-payment  is  further  corroborated,  by  the  title-deeds 
having  remained  all  along  in  the  hands  of  the  granter  undelivered. 

The  whole  circumstances,  indeed,  connected  with  the  two  freehold 
qualifications  in  favour  of  the  defender  and  of  his  brother,  their  b^ 
carried  on  and  completed  simultaneously,  coinciding  in  all  material 
respects,  and  granted  by  one  individual  in  fevour  of  two  brotken, 
his  near  connections,  joined  to  the  reconveyance  by  Mr  Henry 
Trotter  of  his  freehold,  for  the  illusory  consideration  of  one  shilling, 
demonstrate  the  real  situation  in  which  both  of  them  stood,  vix. 
that  neither  the  defender  nor  his  brother  had  paid  any  part  of  dte 
stipulated  price ;  and  that  the  defender,  therefore,  is  bound,  in  lav 
and  justice,  either  to  pay  that  price  now,  with  interest,  or  to  reoon- 
vey  the  superiority  to  the  pursuer. 


The  Lord  Ordinary  sustained  the  defences,  assoilzied  the  defend* 
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er,  found  expenses  due,  and  added  the  following  note  :    *  The  11  Juoe  183a 
^leading  conclusion  of  this  action  is  for  payment  of  the  sum  of    ^^^V^^ 

*  L.200,  as  the  stipulated  price  of  the  superiority  contained  in  the  i^^^^  ^* 
^  disposition  to  the  defender  by  the  father  of  the  pursuer.     That 

'  disposition  expressly  bears,  that  the  saidr  sum  of  L*200  sterling 
'  was  at  the  time  advanced  and  paid  to  the  disponer,  whereof  he 

<  acknowledges  the  receipt,  <  renouncing  all  exceptions  to  the  con«- 
''  trary/     But  the  effect  of  that  discharge  is  not  taken  off  by  any 

<  competent  evidence.      There  is  no  reference  to  the  defender's 

<  oath ;  and  the  second  and  third  articles  of  the  revised  answers  are 

*  not,  as  the  pursuer  maintains,  admissions  of  no  price  having  been 
^  paid,  but  averments  that  the  disponer  was  at  the  time  indebted  to 

*  the  defender,  and  that  the  price  was  paid  by  compensation  on  that 
'debt;  an  averment  not  repugnant  to,  but  confirmatory  of,  the 

*  terms  of  the  disposition.' 

The  pursuer  having  reclaimed^  Lord  Bcdgray^  at  the  advising.  Opinion  of 
said — That  where  a  disposition  contained  in  grsemio  an  acknowledg- 
ment  of  the  payment  of  the  price  for  which  it  was  granted,  it  would 
be  a  dangerous  doctrine  indeed,  and  such  as  ought  not  to  be  sanc- 
tioned by  the  Court,  to  hold,  that  the  effect  of  it  could  be  done 
away,  except  by  the  writ  or  oath  of  the  disponee.     In  the  present 
case,  the  deed  in  favour  of  the  defender  did  contain  an  express  ac- 
loiowledgment  to  this  effect ;  and  it  was  impossible  to  set  aside  the 
transaction  on  the  general  allegation  that  the  price  had  not  been 
paid ;  and  the  statement  by  the  defender,  as  to  the  nature  of  the 
transaction — so  far  from  being  contrary  to — substantially  confirmed 
the  narrative  of  the  disposition.     And,  at  any  rate,  if  it  had  been 
the  intention  of  the  granter  to  make  a  present  of  the  freehold  qua- 
ification,  and  this  must  be  presumed,  that  was  sufficient  to  render  it 
effectual  against  his  heirs ;  and  it  could  not  be  set  aside  on  the  al«- 
egpadon  that  the  price  had  not  been  paid. 

JEjord  GiUi€$  did  not  recollect  the  case  of  Paul  in  1 831 ;  but  the  cir- 
fuostances,  as*  they  appeared  from  the  report,  were  different  from 
hose  in  the  present  case.  Here  there  was  an  absolute  conveyance  of 
n  lieritable  subject,  on  the  narrative,  that  tlie  price  agreed  upon  had 
eezi  paid  by  the  disponee,  and  this  could  not  be  redargued  but  by 
is  ^writ  or  oath.  It  was  of  no  consequence  that  the  alleged  object 
*  the  conveyance  was  for  political  purposes ;  neither  would  it  be 
lev^ant  to  allege  that  the  granter  had  been  defrauded ;  but  this 
did  not  be  alleged  here.  The  late  Mr  Gordon  was  a  man  of  bu- 
and  acquainted  with  the  nature  of  deeds  of  this  kind ;  and 
ecuted  this  conveyance  in  absolute  terms,  knowing  well,  that 
terms  could  only  be  got  the  better  of  by  the  writ  or  oath 
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11  June  1833.  of  the  defender.  Moreover,  it  was  a  mistake  to  say,  that,  unlen 
the  narrative  of  a  disposition  was  strictly  and  literally  true,  it  did  not 
afford  conclusive  evidence  of  the  nature  of  the  transaction — it  was 
sufficient  if  it  was  substantially  true ;  which  was  the  case  in  the  pre* 
sent  instance,  the  alleged  payments  to  the  defender,  during  his  long 
employment,  being  manifestly  inadequate,  and  the  conveyance  in 
question  being  no  more  than  a  compensation  of  a  just  and  lawful 
-debt  His  Lordship  thought  the  interlocutor  of  the  Lord  Ordinary 
was  well  founded. 

Lord  Craigie  also  thought  the  interlocutor  right.  To  those  who 
were  familiar  with  what  were  termed  nominal  and  confidential  free- 
hold qualifications,  the  meaning  of  the  parties  in  this  case  could  ad- 
mit of  little  or  no  doubt  Even  where  an  ind(bpendent  right  of 
voting  was  the  object,  it  was  sometimes  thought  expedient  to  take 
from  the  intended  freeholder  an  obligation  for  a  sum  of  money,  to 
which  reference  might  be  made  if  any  objection  should  be  stated 
on  the  score  of  nominality,  or  to  insert  in  the  conveyance  an  ac- 
knowledgment of  a  sum  of  money  paid.  This,  his  Lordship  thought, 
had  been  in  contemplation  in  the  present  instance ;  and,  according 
to  this  view  also,  the  action  had  been  properly  dismissed  by  the 
Lord  Ordinary. 

The  Lord  President  remarked — That  it  was  impossible  to  make 
any  distinction  between  political  and  other  transactions  in  questions 
of  this  nature.  Many  estates  had,  in  this  way,  passed  from  one  fiuni- 
ly  to  another ;  and  it  would  not  support  a  claim  for  a  reconveyance, 
where  the  original  disposition  was  absolute  and  unqualified,  to  say, 
that  it  had  been  granted  merely  to  serve  certain  political  purposes. 
The  circumstances  of  the  present  case  were  quite  difierent  frwa 
those  of  Hoston  and  Paul,  which  had  been  referred  to. 

The  Covrty  therefore,  adhered ;  and  found  additional  expenses 
Jue. 


Judgment. 


Lord  FuBerion,  Ordinary.  Act.  Ket^,  Moir.  C  F.  Davidttm,  W.  S.  Agnt 

Alt.  Cunmghame,         W,  RobertaoH,  W.  S.  Agent.  B,  Clerk. 

c. 
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FIRST  DIVISION. 

No.  XCI.  18  June  1833. 

THOMAS  FREEN  and  OTHERS 

against 
WILLIAM  BEVERIDGE. 

Process. — A  pursuer  having  obtained  decree^  before  a  record  was 
ffuuk  upi/or  the  purpose  of  leading  an  adjudication  to  compete  with 
ether  adjudgers,  but  reserving  all  objections  contra  executionem  g 
and  the  decree  having  been  extracted  and  the  process  transmitted  to 
the  record  ^ce^-^foundj  upon  petition  by  the  defender^  that  the 
parties  were  notwithstanding  entiHed  to  proceed  with  the  action  on. 
the  merits  g  and  warrant  was  granted  accordingly  fir  retransmit^ 
Hng  the  process  fir  that  purpose. 

Bevebidge,  as  agent  for  the  Bank  of  Scotland  at  Dunfermline, 
raised  action  against  Freen  and  others  for  a  sum  of  about  L.  6000. 
Defences  were  lodged,  but  before  a  record  was  made  up,  the  pur- 
soer  stated  that  certain  adjudications  were  in  the  course  of  being 
led  against  the  Halbeath  Colliery  Company,  with  which,  in  the 
event  of  his  being  successful  in  tliis  action,  it  was  important  that 
he  should  be  enabled  to  rank  pari  passu,  and  he  therefore  craved 
decree,  reserving  all  objections  contra  executionem,  for  the  pur- 
pose of  adjudging. 

Decree,  after  some  opposition,  was  pronounced  accordingly,  un* 
der  the  reservation  of  all  objections  contra  executionem.  This  de- 
cree was  extracted,  and  the  extractors,  instead  of  returning  tlie  pro- 
cess to  the  clerk,  that  the  merits  might  be  discussed,  transmitted  it  ta 
to  the  records  of  Court 

The  defenders  then  presented  a  petitioa  to  the  Court,  narrating. 
the  circumstances,  and  maintaining,  that  the  decree  which  had  been 
pronounced  had  no  reference  whatever  to  the  merits  of  the  case^ 
iriiich  bad  never  been  discussed,  and  no  judgment  upon  them  could 
!iave  been  pronounced,  as  no  record  had  been  made  up.  The  de-* 
rree  was  merely  one  in  point  of  form,  for  enabling  the  pursuer  to  ad- 
udge ;  and  was  allowed  to  be  extracted  for  that  specific  purpose 
ftnly.  It  was  a  mere  decree  in  hunc  efiectum,  and  as  it  fell  to  be 
extracted  in  the  same  way  as  an  interim  decree,  the  process  should 
iave  been  immediately  afterwards  returned  to  the  clerk,  that  a 
ecord  might  be  made  up,  parties  heard,  and  judgment  on  the  me- 
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13  June  183a  rits  pronounced.  As,  however,  the  process  had  been  transmitted 
by  the  extractors  to  the  record  office,  it  was  necessary  to  present 
this  application  for  having  it  retransmitted.  The  petition  therefore 
prayed  for  warrant  on  the  ^  keepers  of  the  records  of  Court,  to 
^  transmit  the  said  process  to  the  clerk  of  the  process,  that  the  same 
*  may  be  proceeded  with,  by  a  record  being  made  up  in  terms  of 
« law/ 


Freen  and 
Otheis  0. 
Beyeridge. 


Pursuer's 
Pleas. 


Opinion  of 
Court. 


Answered  for  pursued — The  only  difference  between  the  decree 
obtained  by  the  pursuer,  (which  was  ip  terms  of  the  libel  and  for  ex- 
penses,) and  a  decree  in  foro,  was  the  reservation  of  all  objecdons 
contra  executionem.  The  whole  conclusions  of  the  action  were  ex- 
hausted, even  to  the  conclusion  for  expenses,  and  no  farther  proce- 
dure can  take  place  between  the  present  parties  in  that  particular 
process.  Any  discussion  upon  the  merits  can  only  arise  under  the 
reservation.  The  decree  was  extracted  as  in  a  concluded  cause, 
and  the  process  then  transmitted  in  common  form  to  the  record. 
Although  the  decree  could  have  no  other  effect  than  merely  en- 
abling the  pursuer  to  adjudge,  still  the  question  remains  as  to  the 
proper  form  in  which  any  objections  to  the  claim  of  debt  can  be 
discussed.  If  the  decree  is  a  final  decree  exhausting  the  cauiCi  it 
is  incompetent  for  the  Lord  Ordinary  to  proceed,  and  there  is  no 
necessity  for  retransmitting  the  process.  It  is  not,  therefore,  under 
the  original  summons  that  any  discussion  upon  the  merits  can  take 
place,  the  conclusions  of  that  summons  being  exhausted  by  the  de- 
cree which  has  been  pronounced  and  extracted.  There  is  no  hard- 
ship in  this  to  the  defenders ;  for  they  may  still  have  these  merits 
discussed  under  the  reservation,  either  when  the  pursuer  attempts 
to  put  the  decree  in  force,  or  by  presenting  a  bill  of  suspension. 
The  reservation  is  strictly  a  reservation  of  objections  when  the 
decree  comes  to  be  enforced,  under  which  reservation  a  condou- 
ance  of  the  original  process  cannot  be  included.  It  was  decided  in 
the  case  of  Sinclair  v.  Sinclair,  26  Jan.  1792,  BeWs  Coies^  where 
a  decree  of  constitution  was  granted,  reserving  all  objecdoos 
contra  executionem,  that  the  remedy  was  by  a  suspension ;  and  this 
is  still  stated  to  bo  the  practice ;  Darlings  Form  ofProceMs^  vol.  ii- 
p.  432.  The  petitioners  must,  therefore,  seek  their  relief  in  a  dif* 
ferent  form,  and  their  present  application  should  be  refused. 

The  Court  were  unanimously  of  opinion,  that  the  decree,  which 
had  been  pronounced,  being  merely  for  a  specific  purpose,  oould  be 
considered  in  no  other  light  than  an  interim  decree,  and  that  the 
parties  were  entitled  to  have  the  merits  discussed  under  the  origi* 
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oal  sammoiis :  they,  therefore)  unanimously  granted  the  prayer  of  13  June  1833. 
AepetidoD*  ^"^^y^^ 

Freen  and 

LordMimerdfft  Ordinary.  Act.  Dean  qfFac.  (Bope^J  Pmng.  Smith  jr-Stn-  -^yl^^^ 

nor,  W.  S.  Agents.  Ak.  CrwHscm.  W,  Eemiy,  W.  S.  Agent. 

S»  Clerk.  Judiraient. 

T. 


SECOND  DIVISION. 

No.  XCIL  14  Jtme  18d& 

Sir  henry  JARDINE 

against 

Sir  NORMAN  M.  LOCKHART* 

Heir  and  Ex£cutor.-*Heritable  and  Moveable. — Discus* 
SIGN.— ^  bond  of  annuity  to  a  daughter  and  grand-daughter  in  suo- 
cession^  during  their  respective  lives j  found  to  be  heritage  in  a  ques- 
tion  of  relief  between  heir  and  execiUor^  although  a  party  who  was 
liable  in  both  characters  had  executed  an  entail  of  the  heritage^  thisy 
as  wett  as  a  settlement  of  his  moveables^  being  under  burden  of  all 
ddfts  and  obligations. 

George  Lockhart^  younger  of  Carnwath,  granted  the  following 
bond  of  annuity,  in  favour  of  his  daughter  and  grand-daughter :  <  I 

*  hereby  bind  and  oblige  myselfi  my  heirs,  successors,  and  executors, 
'  to  pay  yearly  to  the  said  Clementina  Lockhart,  my  daughter,  du« 

*  ring  all  the  days  of  her  lifetime,  the  sum  of  L.lOO  sterling  yearly, 

*  beginning  the  first  half  year's  payment  of  the  said  sum  at  the  first 
'  Whitsunday  or  Martinmas  after  my  death,  and  so  forth,  yearly  and 
'  termly,  during  all  the  days  of  her  life;  and,  upon  her  decease,  I 
'  do  appoint  L.50  sterling  yearly  to  be  paid  as  above,  by  my  heirs 
^  and  executors,  to  Clementina  Gordon,  my  grandchild,  during  all 

*  the  days  of  her  lifetime,  she  being  unmarried ;  and  I  appoint  the 

*  said  L.50  of  annuity  to  cease  and  revert  to  my  heirs  upon  the 

*  marriage  or  death  of  my  said  grandchild.' 

The  grantor  of  this  bond  was  succeeded,  both  in  his  entailed  and 
unentailed  estates,  by  his  son,  General  James  Count  Lockhart,  who 
made  payment  of  the  annuity  to  his  sister  during  his  life.  He  exe- 
cuted a  new  entail,  including  the  lands  acquired  by  his  father  and 
himself^  and  held  by  him  in  fee-simple,  upon  the  same  series  of 
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14  June  1833.  heirs  BE  were  called  by  the  former  entail,  declaring,  that  the  lands 
^*^V^  newly  entailed  should  be  burdened  with  the  payment  of  all  his  just 
Lockbart!  ^"^  lawful  dcbts  and  obligations.  He  had  previously  made  a  gene- 
ral settlement  of  his  whole  heritable  and  moveable  property  in  fa- 
vour of  his  only  son,  under  the  same  condition  of  paying  his  debts 
and  obligations ;  and  he  died,  leaving  personal  funds  said  to  ha?e 
been  of  great  value. 

He  was  succeeded  in  the  entailed  estates  and  personal  property 
by  his  son,  Charles  Count  Lockhart  Wishart,  who  paid  regularly  the 
annuity  of  L.  100  to  Mrs  Clementina  Lockhart  or  Gordon.  He  died 
in  1802,  having,  shortly  before  his  death,  executed  a  conveyance  of 
his  heritable  property  held  by  him  in  fee-simple,  and  his  whole  per- 
sonal funds,  (said  also  to  have  been  of  much  value,)  in  trust,  to  the 
late  Earl  of  Moray,  the  late  Sir  Charles  Ross,  and  the  pursuer  of 
this  action,  who  was  his  agent.  The  deed  contained  various  lega- 
cies, and,  in  particular,  special  bequests  to  two  of  the  trustees;  and  it 
appointed  the  remaining  trustee.  Sir  Charles  Ross,  residuary  legatee. 
This  deed  was  set  aside,  in  so  far  as  it  contained  a  disposition  of  heri- 
tage, as  well  as  a  later  deed,  in  an  action  ex  capite  lecti  at  the  in- 
stance of  the  granter's  sister,  Mrs  Matilda  Aufrere,  in  consequence 
of  which  she  obtained  right  to  certain  lands,  which  she  sold  for 
L.1420. 

Mrs  Clementina  Lockhart  died  on  the  31  March  1830,  from 
which  date  the  restricted  annuity  of  L.50  in  favour  of  her  daugh- 
ter. Miss  Clementina  Gordon,  commenced.  In  1805,  decree  in 
absence  against  the  trustees  of  Count  Lockhart  Wishart  was  ob- 
tained by  the  representatives  of  Mrs  Clementina  Lockhart,  for  the 
arrears  of  her  annuity  since  the  death  of  the  truster,  and  by  Miss 
Gordon,  for  payment  of  her  annuity  from  the  second  year  after  its 
commencement,  and  prospectively  during  her  life,  the  first  year's 
annuity  having  been  paid  by  the  pursuer  of  the  present  action. 

No  payment  was  made  under  this  decree,  and  Miss  Gordon's 
aiinuity  was  allowed  to  accumulate  till  her  death  in  1829,  when 
the  arrears,  with  interest,  amounted  to  L.2028. 

The  pursuer  being  afterwards  charged  on  Uiis  decree  by  the  re* 
presentatives  of  Miss  Gordon,  raised  the  present  action  of  reGef, 
(l5^,)  against  Sir  Charles  Macdonald  Lockhart,  as  having  succeeded 
both  to  the  lands  held  in  fee-simple  by  the  grantor  of  the  bond  of 
annuity,  and  also  to  those  acquired  by  General  Count  Lockhart, 
the  son  and  representative  of  the  grantor,  and  which,  along  with  the 
former  lands,  were  entailed  by  him,  under  the  express  burden  of 
his  debts  and  obligations ;  (2(^)  against  Mrs  Aufrere,  as  having 
succeeded  to  the  lands  formerly  mentioned,  as  heir-at-law  of  Count 
Lopkhart  Wishart,  who  represented  his  grandfather  in  the  obliga* 
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doD  (o  pay  the  annuity;  {3d,)  against  the  representatives  of  Sir  14  June  1833. 
Charles  Ross,  the  residuary  legatee  of  Count  Lockhart  Wishart ;     ^'•^v^ 
and  {hutfyf)  against  the  present  Earl  of  Moray,  as  representing  ^j[Jart. 
liis  fiither,  one  of  the  trustees,  and  a  speciid  legatee  of  the  Count 

In  anpport  of  this  action  the  pursuer  pleaded,  inter  alia, — That  the  Pursuer's 
bofld'of  annuity,  as  embracing  a  long  tract  of  future  time,  uras  in 
its  ovn  nature  heritable,  in  a  question  between  the  heirs  and  exe- 
coton  of  the  parties  successively  liable ;  and,  by  entailing  the  lands 
otherwise  liable,  the  entailer  indicated  no  intention  to  make  the  an- 
nuity payable  out  of  his  executry,  seeing  that  the  entail  was  execu- 
ted under  the  burden  of  debts  and  obligations.  Even  if  the  granter 
had  thrown  the  obligation  directly  upon  his  executors,  the  law 
would  hold  this  to  have  been  done  merely  for  the  benefit  of  the 
creditor,  leaving  the  question  of  relief  to  be  settled  according  as 
the  obligation  was  in  its  own  nature  heritable  or  moveable ;  For- 
bes V.  Forbes,  Hailesy  L  138. 

Sir  Norman  M .  Lrockhart  (his  brother  Sir  Charles,  the  original  Defender's 
defender,  having  since  died)  answered — That  it  was  incumbent  on 
Charles  Count  Lockhart  Wishart  to  have  paid  the  annuities  in 
question,  or  provided  for  the  payment  of  them,  out  of  the  large  per- 
gonal succession  which  he  derived  from  his  father,  under  burden  of 
payment  of  all  just  and  lawful  debts,  to  the  relief  of  the  entailed 
estate ;  and  that  obligation  transmitted  against  his  executors  and  resi- 
duary legatee,  who  are  bound,  in  like  manner,  to  relieve  the  en- 
tailed estate. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
opinion :  <  Finds  that  the  defender.  Sir  Norman  Macdonald  Lock- 
'  hart^  is  liable  to  the  pursuer  in  relief  of  the  annuity  libelled,  and 
'  decerns  accordingly  :  Finds  no  expenses  due  to  either  of  the  par- 
^  ties  in  this  action.' 

Note, — «  The  view  of  the  Lord  Ordinary  is,  that  the  annuity  be- 
'  came  a  debt  of  James  Count  Lockhart,  which,  as  having  a  tractus 
'  fiituri  temporis,  was  heritable.  Then  he  executed  a  general  dis- 
'  position,  and  afterwards  what  may  be  called  a  general  entail,  of 
'  his  lands,  in  favour  of  the  series  of  heirs  in  the  old  entail  of  his 
'  family,  both  under  burden  of  his  debts ;  the  latter  deed,  in  parti- 
'  cular,  anxiously  (and  most  reasonably)  providing  that  the  lands 
'  thereby  conveyed  should  be  burdened  with  his  debts.  There  is 
'  in  these  deeds  no  provision,  that  the  heirs  of  the  new  general  en- 
tail should  be  in  any  way  relieved  from  the  debts  falling  on  them. 
The  Lord  Ordinary,  then,  conceives  the  e£fect  of  this  to  be,  that 
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Jardine  v« 
Lockhart. 


the  debt  of  James  Coant  Lockhart  fell  on  his  successors  in  more- 
ables  or  heritage,  according  to  the  moveable  or  heritable  nature 
of  the  debt ;  and  that  this  annuity  being  heritable,  came  to  be 
preferably  payable  out  of  the  heritable  property  left  by  him,  1. 1 
his  lands,  the  general  entail  of  these  lands  being  so  qualified  by 
the  clause  above  mentioned  as  to  afford  no  objection  to  this. 
Charles  Count  Wishart  Lockhart  then  succeeded  in  both  more- 
ables  and  heritage,  and  was  liable  in  the  annuity  in  any  view; 
but  the  effeet  of  the  deeds,  as  above  interpreted,  was,  that  he  vm 
not  bound  to  relieve  the  new  entailed  estate  from  the  annuitf, 
which  then  came  to  be  a  debt  of  his,  but  a  debt  of  an  heritiUe 
kind,  affecting  his  heir  in  heritage  preferably  to  his  execnton. 
He  died,  and  left  heirs  in  heritage,  (l.)  of  law,  Mrs  Aufirere,  who, 
taking  by  reduction  ex  capite  lecti,  seems  to  have  been  primarily 
liable  for  this  heritable  annuity ;  (2,)  of  the  new  entail,  who  was 
next  liable  for  that  heritable  annuity  as  heir  of  provision,  there 
being  nothing  in  the  entail  to  exempt  him,  considering  how  it  was 
qualified  by  the  express  clause,  subjecting  the  new  entailed  lands 
to  debts  above  noticed.  And  it  was  not  till  after  these  two  heirs 
in  heritage,  that  the  executors  or  successors  in  mobilibus  of  Charies 
Count  Lockhart  Wishart  were  liable  for  this  heritable  annuity. 
The  present  defender.  Sir  Norman  Macdonald  Lockhart,  has  now 
come  in  place  of  the  heirs  of  the  new  entail,  who  succeeded  to 
Charles  Count  Wishart  Lockhart,  and  so  is  found  liable  in  relief 
to  the  pursuer,  as  successor  in  moveables  to  him.  The  Lord  Or- 
dinary does  not  conceive  that,  on  the  discussion  before  him,  he 
ought  to  determine  more  than  he  has  done  *.' 


Judgment. 


The  parties  reclaimed^  and  the  Court  onanimooaly  adhered  on 
the  merits,  reserving  all  daims  of  relief  competent  to  the  defender; 
and  remitted  to  the  Lord  Ordinary  as  to  the  question  of  expenses. 


Lord  Mackenzie,  Ordinary.         For  the  Pursuer,  Skme,  Hendenotu         Geo,  Siodeft 
and  Wm,  Fraaerjun.  W.  S.  Agents.  For  Defender,  Dean  qf  Fac  fBofe^) 

jD.  M'NgJL         Cunningham  i  BeU,  W.  S.  AgenU.         7.  Clerk. 

& 


*  The  last  observation  in  the  note  of  the  Lord  Ordinary  seems  to  refer  both  to  a  de- 
cree in  absence,  which  the  pursuer  obtained  some  years  before  raising  this  present  ac- 
tion, in  a  similar  action  of  relief  against  Mrs  Aufrere,  and  to  a  depending  procew  of 
multiplepoinding  for  detennining  the  rights  of  all  parties  to  a  balance  of  the  price  of  the 
lands  to  which  Mrs  Aufrere  succeeded  as  heir  of  line  of  her  brother,  Count  JLecktft 
Wishart,  as  mentioned  in  the  report. 
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FIRST  DIVISION. 
No.  XCIII.  18  June  1833. 

M^HARDY  AND  Others 

aaairut 

WILLIAM  ADAM. 

Bankrupt. — Stat.  1696,  c.  5. — F&ocebs.-^  A  reduction  of  a  trust' 
deed  for  behoof  of  creditors^  on  the  ground  that  it  was  within  sixty 
<%<  of  the  grantei^s  notour  bankruptcy,  as  proved  by  an  execution 
of  search^  found  not  exduded  by  a  decree  of  reduction  of  that  execu* 
tion^  at  the  instance  of  the  bankrupt^  against  the  creditor  who  used  the 
diligence,  and  to  which  the  pursuers  of  the  reduction  of  the  trust-deed 
were  not  parties* 

Mr  Farquh arson  of  Finzean,  in  January  1827,  executed  a  trust- 
deed  in  favour  of  certain  trustees,  named  in  succession,  for  behoof 
of  his  creditors.    Upon  this  trust-deed  infeftment  followed ;  and  Mr 
Chud  Russell,  the  first  trustee  named,  and  subsequently  Mr  Tho- 
mas Mansfield,  acted  as  trustees.     Previous  to  the  date  of  the  trust- 
deed,  Mr  Farquharson  had  been  indebted  to  the  late  Robert  Ben- 
net,  writer  to  the  signet,  in  the  sum  df  L.  660,  the  amount  of  a  bill, 
bearing  date  27  November  1826,  and  payable  three  months  after 
date.     Upon  this  bill  letters  of  horning  had  been  raised  and  exe- 
cuted ;  and  thereafter  letters  of  caption  were  put  into  the  hands  of 
a  messenger  to  execute,  who,  on  24  March  1827,  returned  an  exe- 
cution that  the  debtor  could  not  be  found.     This  tvas  within  sixty 
days  of  the  registration  of  the  sasine  on  the  trust-deed. 

Mr  Farquharson  being  also  debtor  in  a  bill  to  the  late  Mr  Do- 
vialdson,  the  latter  had  raised  an  action  for  the  amount,  which,  after 
Us  death,  was  insisted  in  by  the  pursuers,  as  his  trustees  and  exe- 
eators,  who  used  arrestments  in  the  hands  of  Mr  Farquharson's  te- 
xiants.     Decree  in  this  action  was  pronounced  in  March  1831. 

The  execution  of  search,  which  had  been  returned  by  the  messen- 
ger in  March  1827,  was  reduced,  in  an  action  raised  for  that  pur- 
pose by  Mr  Farquharson  against  Mr  Bennet*s  representatives,  of 
date  21  January  1831.  On  9  September  1831,  Mr  Farquharson  was 
sequestrated,  and  the  defender  was  elected  trustee. 

The  pursuers,  as  trustees  and  executors  of  Mr  Donaldson,  brought 
ws.  process  of  furthcoming  against  the  arrestees,  and  at  the  saipe  time 
raised  the  present  action,  for  reduction  of  the  trust-deed  which  Iiad 
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18  June  1833,  been  executed  in  1827.    The  main  reason  of  reduction  was  found* 
^^^V^^    cd  upon  the  act  1696,  c.  5.  that  the  deed  had  been  granted  within 

Ot^ra  t^  *"**  ®*^*y  ^y®  ®^  ^^  granter's  bankruptcy,  which  was  proved  by  the 
Adam.  '        execution  of  search  returned  by  the  messenger  on  24  March  1827. 


Defender*s 
Fleas. 


In  defence  against  this  reason  of  reduction,  it  was  pkaded'-T\ak 
the  trustee  was  not  rendered  bankrupt,  in  terms  of  law,  in  March 
1827.  The  execution  of  search  founded  on  was  irregular,  and  had 
been  reduced  and  set  aside  in  a  regular  action  of  reduction  at  the 
instance  of  Mr  Farquharson  against  Mr  Bennet's  representativefl^ 
and  therefore  it  could  not  now  be  founded  on  as  any  eyidenoe  of 
bankruptcy,  or  to  any  effect  whatever.  The  defender  further  plead- 
ed, that  the  trust-deed  had  been  superseded  by  the  statutory  seques- 
tration, so  that  th«  pursuers  had  now  no  title  or  interest  to  reduce  it; 
and,  at  all  events,  as  it  was  a  general  trust-deed,  exclusively  for  the 
benefit  of  the  creditors,  and  framed  on  the  principle  of  perfect  equal- 
ity between  them,  without  preference  or  prejudice  to  any  indivi- 
dual creditor,  it  was  not  liable  to  be  reduced  at  the  instance  of  any 
one  creditor. 


Pursuers' 
Fleas. 


Answered  for  the  pursuers — That  they  could  not  be  barred  from 
founding  on  the  bankruptcy  of  their  debtor  by  any  pretended  de- 
cree of  reduction  of  the  execution  of  search,  obtained  in  an  action 
to  which  they  were  not  called  as  parties ;  an  act  of  bankruptcy  be* 
ing  one  in  which  every  creditor  of  the  bankrupt  has  a  vested  inte- 
rest, which,  quoad  them,  could  not  be  discharged  by  any  decree  of 
reduction  obtained  against  the  user  of  the  diligence,  or  against  a 
creditor  who  has  previously  founded  on  that  diligence  as  a  title  to 
reduce. 


The  Lord  Ordinary  reduced,  declared  and  decerned  in  terms  of 
the  libel,  and  added  the  following  note :  *  The  execution  of  search 
^  by  the  messenger  is  only  prima  fiaicie  evidence  of  bankruptcy,  and 
^  therefore  it  would  have  been  competent  for  the  defender  in  this 

<  action  to  have  shewn,  either  that  the  execution  was  irregular,  or 

<  that,  in  the  circumstances  of  the  case,  Mr  Farquharson  had  not 

<  been  rendered  legally  bankrupt     But,  instead  of  doing  so,  he  re- 

<  lies  exclusively  upon  a  decree  of  reduction  of  the  execution  in  an 

*  action  at  the  instance  of  Mr  Farquharson  against  the  representa- 

<  tives  of  Mr  Bennet,  who  raised  the  diligence  upon  which  the 

<  search  proceeded ;  but  that  decree  is  said  to  be  collusive,  and,  at 

<  all  events,  it  was  an  action  in  which  the  present  pursuers  were 

*  not  called  as  parties.     After  a  person  has  been  legally  rendered 

<  bankrupt,  by  proceedings  at  the  instance  of  one  creditor,  the  bank* 
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f  roptcy  forms  a  jus  qosesitum  to  all  his  creditors,  whicli  cannot  be  18  June  1833. 
<  remoyed,  either  by  a  transaction  between  the  bankrupt  and  the    ^l^^^^*^ 
'  creditor  who  uses  the  diligence,  or  by  the  judgment  of  a  court  in  ^?^^^^^^ 
*  which  they  alone  are  parties.'  Adam. 

The  defender  reclaimed^  but  the  Court  unanimously  cuikered,  up-  Ju'Jgment. 
on  the  grounds  stated  in  the  Lord  Ordinary's  note. 

lord  Ordioarf,  Corehoiue,         Act  Rniherfitrd,  Moir,  A,  G.  Sutherhmi,  W.  a 

Agent.        Alt.  H.  J.  Bobertstnu         WaUerDuthie,  W.  8.  Agent         B.  Clerk. 

T. 


FIRST  DIVISION. 

No.  XCIV.  18  Jtme  1833. 

DONALDSONS 

offainst 

MACFARLANE'S  TRUSTEES,  and  THOMAS  and 

WILLIAM  KENNEDY. 

Trust. — Factor  (Loco  Tutoris.) — Trustees  under  a  settlement 
harinff  paida  share  of  the  trust-funds  due  to  minors  to  a  person  who 
had  been  appointed  their  curator  bonis  and  factor  loco  tutoris^  but  who 
never  extracted  his  act  of  curatort/^  nor  found  caution^  and  he  ha^ 
ving  obsconded,  witlumt  accounting  to  the  miTwrs^— founds  that  the 
discharge  granted  by  him  on  receiving  the  money  was  not  sufficient 
to  relieve  the  trustees  from  their  liability  to  account. 

Bt  trust-disposition  and  settlement,  dated  in  1806,  the  late  Charles 
Donaldson  conveyed  his  whole  property  to  the  late  William  Macfar- 
lane,  and  to  the  defenders,  T.  and  W.  Kennedy,  and  certain  other 
personsy  as  trustees,  for  the  purposes  therein  mentioned.  In  particu- 
lar, the  trustees  were  desired,  upon  the  testator^s  youngest  son,  then 
in  fife,  attaining  majority,  to  make  up  a  state  of  the  free  trust-funds, 
and  divide  the  same  equally  among  his  children  then  living ;  de- 
claring, that  if  any  of  them  should  die  without  leaving  issue,  then  the 
share  of  such  deceasing  one  should  go  and  be  divided  equally 
amongst  the  survivors ;  and  that  the  lawful  children  of  any  of  his 
children  deceasing  should  always  be  entitled  to  an  equal  share,  such 
as  their  parent  would  have  drawn  if  in  life. 
At  the  time  the  trust  came  to  be  wound  up,  the  youngest  son 
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18  June  1833.  having  attuned  majority,  the  late  Mr  Maciarlane  and  Messn  Ken- 

^**"V^^    nedy  were  the  only  surviving  accepting  trustees,     Mr  MacfEorlaxie 

Macf«^e'8^'  was'  the  acting  trustee ;  and  a  regular  state  of  the  funds  was  made 

Trustees,  &c  up,  with  a  scheme  of  division,  among  the  surviving  children  of  the 

testator,  and  the  families  of  such  as  had  predeceased. 

The  pursuers,  who  were  children  of  one  of  the  testator's  dangli- 
ters  who  had  died,  being  at  the  time  of  the  division  in  pupilarity 
or  minority,  it  was  necessary  to  have  some  person  appointed  to  re- 
ceive and  discharge  the  share  of  the  funds  which  belonged  to 
them.  Upon  application  to  the  Court,  Mr  Low  was  appointed  cu- 
rator bonis  and  factor  loco  tutoris.  The  scheme  of  division  was  then 
revised,  and  approved  of  by  all  the  parties,  and  the  respective  shares 
paid  to  them,  and  a  regular  discharge  granted.  The  shares  which 
belonged  to  the  pursuers  had  been  paid  to  and  discharged  by  Mr 
Low ;  but  his  affairs  having  become  embarrassed,  he  left  the  coun- 
try, without  accounting  to  the  pursuers  for  the  sums  he  had  received 
on  their  account. 

It  appeared,  that  at  the  time  Mr  Low  had  received  and  dischar- 
ged the  pursuer's  share  of  the  executry,  he  had  merely  been  ap- 
pointed by  the  Court ;  but  he  had  never  found  caution,  nor  extracted 
his  &ctory.  In  these  circumstances,  the  pursuers  brought  the  pre- 
sent action  against  the  trustees  of  Mr  Macfarlane,  and  against 
Messrs  Kennedy,  the  surviving  trustees,  for  payment  of  the  sums 
due  to  them  from  the  executry  of  Mr  Donaldson,  on  the  ground 
that  Mr  Low  had  no  right  to  receive  or  discharge  the  payments 
made  to  him,  not  having  completed  his  title  as  tutor  and  cantor, 
by  extracting  the  factory  in  his  favour,  and  finding  the  requisite  cau- 
tion ;  and  therefore  the  trustees  were  still  liable  to  account  to 
them  for  their  share  of  the  funds. 

In  defence  against  this  action  it  was  pleaded — 
Defendera'  That  the  defenders  having  managed  the  affairs  of  the  trust,  so  as 

^^^^  to  meet  the  approbation  of  all  concerned,  and  having,  at  the  con- 

clusion of  their  management,  obtained  a  discharge  in  the  most  ample 
terms,  they  are  relieved  from  all  the  consequences  of  their  actii^ 
under  the  trust.  Mr  Low  was  held  out  by  the  other  legatees  as 
fully  authorised  to  receive  the  share  of  the  trustr funds  beloogingto 
the  pursuers,  and  to  concur  with  the  other  parties  interested  in 
granting  the  discharge,  having  been  regularly  appointed  their  en- 
rator  bonis  and  factor  loco  tutoris.  At  all  events,  his  appointment 
was  such  as  to  justify  the  trustees  in  the  belief  that  he  was  entitled 
to  receive  and  discharge,  and  to  free  them  from  the  consequences 
of  having  paid  to  him. 

It  was  separately  maintained  for  Messrs  Kennedy,  that  no  claim 
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could  be  made  agaiBst  tbem,  as  they  never  bad  any  intromission  18  June  1833. 
vitk  the  funds,  and  the  trust-deed  declared,  that  *  the  trustees  shall     ^^^y^^ 
<  be  in  nowise  liable  for  omissions  or  in  solidum  for  each  other,  |[^<>'>^id80Ds  v. 

'  Alacfarlane  s 

*  bat  only  each  of  them  for  his  own  actual  intromissions.'  Trustees,  &c. 

Amoertd  for  the  pursuers — 

Mr  Low  had  no  title  or  due  authority  to  receive  the  pursuers'  share  Pursuers* 
of  the  funds,  and  therefore  could  grant  no  e£fectual  discharge.    The  ^^^^' 
defenders  were  bound  to  see  that  the  person  to  .whom  they  made 
oyer  any  portion  of  the  trust-funds  was  duly  qualified  and  entitled 
to  recei?e  the  same ;  and  not  having  done  so,  they  must  be  held 
respoDfliUe  for  the  defective  discharge  of  their  duty. 

The  Lord  Ordinary  found  the  defenders  wejre  bound  to  account  Judgment, 
as  libelled ;  and  the  Court  unanimously  adhered* 

lord  FuQaionf  Ordinary.        Act.  Eeay,  J.  Murray,      Jamea  Lawaon,  W.  S.  Agent. 
Alt.  More.         Graham  Sr  Anderson,  W.  S.  Agents.        D,  Clerk. 

T. 
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MACLEAN  AND  STEWART 

offainst 

WARRE,  brothers- 
Bill  OF  Exchange. — Arrestment. — A  verbcd  acceptance  of  a  bill 
eamel  compete  wUh  a  subsequent  arrestmeni  in  the  hands  of  the  al- 
k§ed  cuxeptor. 

m 

^N  consequence  of  an  order  from  Alexander  CuUens  of  Greenock, 
ransmitted  through  his  agents,  Maclean  and  Stewart,  to  John  Bell 
nd  Company  of  Oporto,  wine  was  shipped  from  there  to  Greenock; 
nd  for  the  amount,  being  L.90,  a  bill  was  drawn  by  John  Bell  and 
Company  on  Cullens,  payable  to  the  order  of  Roughton  and  Com- 
any  of  Oporto.  This  bill  came  into  the  possession  of  Warres, 
Irothers,  and  'was  transmitted  through  the  Commercial  Bank  for 
isoeptance*  It  was  twice  presented  to  Cullens  for  that  purpose ; 
at  he  declined,  as  the  goods  had  not  arrived,  and  the  condition  of 
le  order  was,  that  he  should  be  satisfied  with  the  goods.  In  the 
lean  time  Maclean  and  Stewart^  being  creditors  of  John  Bell  and 
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18  Jane  i83&  Company,  used  arrestments  ad  fundandam  executionem,  upon  which 
they  raised  an  action  and  obtained  decree.  They  then  used  arrest* 
ments  in  the  hands  of  CuUens*  It  was  alleged  by  Warre,  that,  be- 
fore these  arrestments  were  used,  CuUens  had  expressed  his  willing- 
ness to  accept  the  bill,  as  the  wine  had  now  arrived.  When  the  bill 
became  due,  it  was  presented  to  CuUens  for  payment;  but  he  re- 
fused, in  consequence  of  the  arrestments  which  had,  in  the  mean 
time,  been  used  in  his  hands  by  Maclean  and  Stewart ;  and  he  raised 
the  present  process  of  multiplepoinding,  condescending  on  the  value 
of  the  wine  as  the  amount  of  the  fund  in  medio. 


Pursuers* 
Pleas. 


Pleaded  by  Messrs  Warre — That  they  were  entitled  to  *  be  pre- 
ferred to  the  fund  in  medio,  that  fund  consisting  of  the  value  of  the 
goods  for  which  the  bill  claimed  on  was  drawn,  and  verbally  accepted 
on  being  presented,  before  the  arrestments  had  been  used  by  Mae- 
lean  and  Stewart  This  verbal  acceptance  must  be  held  as  an  in- 
timated assignation  of  the  debt  to  the  payees,  and  therefore  prefer- 
able to  the  posterior  arrestment. 


Defenders*  Pleaded  for  Maclean  and  Stewart — In  a  competition  with  ar- 

Pieas.  resters,  the  only  evidence  that  can  be  received  of  the  intimation  of 

a  bill  of  exchange,  to  the  e£fect  of  completing  an  assignation  to  the 
payee  of  the  sum  contained  in  it,  is  the  acceptance  of  the  drawee, 
or  a  protest  against  him  for  refusing  that  acceptance.  But  the  bill 
founded  on  not  having  been  accepted  by  the  drawee,  nor  any  pro- 
test taken  until  long  after  the  fund  in  medio  had  been  attached  by 
the  arrestments,  it  cannot  compete  with  these  arrestments. 

The   Lord  Ordinary  found,    *  that  the   averment  of  Messn 

<  Warre,  of  a  verbal  acceptance  by  CuUens,  of  the  biU  in  favour  of 

<  Roughton  and  Company,  is  inadmissible  in  competition  with  the 
^  arrestment  used  by  Messrs  Maclean  and  Stewart^  and  to  that  ex- 
*  tent  repel  the  pleas  of  Messrs  Warre.' 

Judgment  And  to  this  judgment  the  Court  unanimously  adhered. 

Lord  Fullerton,  Ordinary.         For  Maclean  and  Stewart.  Hutherfwrd,  MonieiA.       Ja. 
Lau?»m,  W.  S.  Agent.  For  Warres,  -iKec^,  J»  Murrwf.  J,  J9.  Grmh 

W.  S.  Agent.  B.  Clerk. 

T. 
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ROBERT  CHRISTIE 

against 

JAMES  HENDERSON  and  WILLIAM  MURDOCH. 

Bill  of  Exchange. — Paescription,  (Sexennial). — Statute 
12  Geo.  III.  c.  12.-^ An  action  having  been  brottglitj  for  payment 
of  a  biU^  after  the  elapse  of  the  sexennial  prescription^  and  the  death 
of  one  of  four  acceptors^  and  bajikruptcy  ofanother^  against  the  re* 
maining  twoj  and  the  defenders,  on  a  reference  to  oath,  having  ad' 
mitted  thai  they  had  subscribed  the  bill,  which  was  intended  for  the 
accommodation  of  the  deceased  acceptor,  and  that  they  had  not  paid 
it  tliemsehesj  and  did  not  know  whether  it  had  been  paid  by  the  other 
obUgantSj  though  it  might  have  been  so  ^^-found,  that  both  the  con* 
stitution  and  subsistence  of  the  debt  were  proved  by  the  depositions^ 
and  that  the  defenders  tioere  therefore  liable. 

In  1 831 9  the  pursuer,  Robert  Christie,  brought  an  action  before  the 
Sheriff  of  Perthshire  against  the  defenders,  for  payment  of  a  bill  at 
12  months  for  L.52,  10s.,  dated  13  June  1817,  drawn  by  the  pur- 
suer upon  and  accepted  by  the  defenders,  and  also  by  John  Mur- 
doch, merchant  in  Stirling,  now  bankrupt,  and  by  the  deceased 
Wiltiam  Forman. 

The  defenders  having  pleaded  prescription,  a  reference  to  the 
oath  of  the  defenders  was  allowed ;  and  the  following  depositions 
were  accordingly  emitted  by  them : 

*  James  Henderson,  being  solemnly  sworn  and  examined  on  the 

*  pursuer's*  reference,  in  terms  of  the  interlocutor  of  the  23d  cur- 

*  rent,  and  tliis  day,  on  being  shewn  the  bill  libelled,  and  on  being 
'  required  to  say  whether  the  signature  <  James  Henderson,'  there- 

*  to  attached,  is  the  signature  of  the  deponent?  depones,  That  he 
'  cannot  say ;  and  he  adds,  that  he  never  subscribed  a  bill  in  his 
^  life  to  the  pursuer  Robert  Christie.  Being  desired  to  say.  Whether 
<  the  said  signature  is  that  of  the  deponent?  depones  and  answers, 

*  That  it  may  be  so.     Being  interrogated.  Whether  he  has  any 

*  doubt  that  the  said  signature  is  that  of  the  deponent?  depones 

*  and  answers,  That  he  has  just  the  same  answer  to  give,  and  that 
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he  lias  no  doubt  it  may  be  so.  Being  interrogated.  Whether  he 
subscribed  the  said  bill  along  with  John  Murdoch,  William  Mur- 
doch, and  William  Forman  ?  depones  and  answers.  That  he  has 
no  doubt  he  did  so ;  but  he  adds,  he  got  no  value  for  it  Inter- 
rogated, Whether  he  paid  any  interest  on  said  bill?  depones  and 
answers,  That  he  never  paid  Christie,  or  any  other  person  for 
his  behoof,  any  interest  oh  said  bill.  Interrogated,  Whether  he 
ever  paid  any  interest  on  said  bill  to  any  person  ?  depones.  That 
he  cannot  answer  the  said  question  precisely,  because  he  does  not 
know  where  the  said  bill  came  from.  Interrogated,  Whether  the 
deponent  ever  paid  John  Christie,  a  brother  of  the  pursuer's,  any 
interest  on  the  said  bill  ?  depones  and  answers.  That  he  does  not 
think  so.  I^nterrogated  specially.  Whether  the  deponent  paid  in- 
terest on  the  said  bill  to  John  Christie  down  to  the  year  1825? 
depones.  That  he  cannot  exactly  answer  the  question,  as  he  had 
considerable  dealings  with  John  Christie,  and  paid  him  money, 
and  which  he  does  not  know  how  John  Christie  applied ;  and  he 
adds,  that  he  was  prosecuted  by  John  Christie  for  a  bill.  Inter- 
rogated, Whether  William  Forman,  who  subscribes  the  said  bill, 
got  L.50  thereon  ?  depones  and  answers.  That  he  did  not  see  him 
get  that  sum.  Interrogated,  What  was  the  deponent's  object  in 
subscribing  said  bill?  To  which  question  the  defender's  agent 
objected,  and  the  pursuer  answered  as  on  papers  apart,  and  the 
question  in  the  meantime  was  put  and  answered  on  a  separate 
sheet.  Interrogated,  Whether  Forman  requested  the  deponent 
to  subscribe  the  said  bill  as  cautioner  ?  To  which  question,  an 
objection  was  also  stated,  and  the  answer  in  the  meantime  is  taken 
on  a  separate  paper.  Interrogated,  Whether  it  consists  with  the 
deponent's  knowledge  that  William  Forman  received  L.50  on  said 
bill  through  John  Christie,  or  any  other  person  ?  depones.  That 
he  could  not  really  say,  and  if  there  was  money  paid  for  it,  the 
deponent  never  saw  it.  Interrogated,  Whether  he  can  positivdy 
swear  that«  Forman  received  L.50  on  said  bill  ?  depones  and  an- 
swers, That  he  cannot  say  more  than  he  has  said,  as  he  did  not  see 
any  money  paid.  Being  interrogated,  Whetiier  he  will  positively 
swear  that  Forman  got  or  did  not  get  L.50  on  said  bill  ?  depones, 
That  he  cannot  give  any  other  answer  than  he  has  given ;  and 
therefore  cannot  say  yes  or  no  to  the  question.  Being  intent^- 
ted.  Whether  the  deponent  has  paid  the  said  bill  ?  depones.  That 
he  neither  owed  it  nor  paid  it.  Interrogated,  Whether  it  consists 
with  the  deponent's  knowledge  that  any  of  the  other  acceptors 
paid  the  said  bill  ?  depones.  That  he  cannot  answer  the  said  ques- 
tion either  by  yes  or  no.     Interrogated,  Whether  Forman  told 
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'  the  deponent,,  at  the  time  he  subscribed  the  said  bill,  that  he  got  19  June  183a 
*  or  was  to  get  L.50  for  the  said  bill?   To  which  qaestion  an  ob- 


ejection  was  taken,  and  answered  as  on  paper  apart;  and  the  de-  Hendenon 

*  ponenf  s  answer  was  taken  and  sealed  up.   Interrogated,  Whether  9Bd  Mwdocfa. 

<  Forman,  at  any  time  after  subscribing  the  said  bill,  told  the  depo- 
'  oent  that  he  had  got  L.50  thereon.     To  which  question  the  de- 

<  fender's  procurator  repeated  his  objection,  and  the  answer  was 

*  ako  taken  and  sealed  up.    Interrogated,  Whether,  at  the  time  of 

*  subscribing  said  bill,  it  was  understood  that  Forman  was  to  get 

*  L50.  To  which  question  the  defenders'  procurator  repeated  his 
^  objection,  and  the  answer  was  also  taken  and  sealed  up.  Depones, 
'  That  the  pursuer  never  mentioned  to,  or  demanded  payment  from, 
'  the  deponent  of  the  bill  libelled  on ;  and  all  this  is  truth,  &c. 
'  Farther  interrogated.  What  was  the  deponent's  object  in  subscri* 
'  biog  said  bill  ?  To  which  question  the  defenders'  procurator  ob- 
'jected,  and  the  pursuer's  answered  as  on  papers  apart;  and  the 

<  answer  was  in  the  meantime  taken  and  sealed  up.  Int6rr<^ted, 
^  Whether  it  was  the  deponent's  object,  in  putting  down  his  name 
'  to  said  bill,  to  enable  William  Forman,  one  of  the  acceptors,  to 
'  get  money  for  it  ?  To  which  question  the  defenders'  procurator 
'  objected,  and  the  pursuer  answered,  and  the  answer  was  taken  and 
'  sealed.    Interrogated,  and  the  last  question  being  again  repeated, 

*  —to  which  question  the  defender  also  objected,  and  the  pursuer 
^  answered,  and  the  answer  was  taken  and  sealed.     Interrogated^ 

*  Can  the  deponent  say  positively  whether  it  was  or  was  not  the 
'  deponent's  object,  in  subscribing  the  said  bill,  that  Forman  was  to 

*  obtain  money  thereon  ?  To  which  question  the  defenders'  procu- 
'  rator  also  objected,  and  the  pursuer  answered,  and  the  answer  was 

*  taken  and  sealed  up  as  on  papers  apart;  and  what  he  has  deponed 

*  to  is  truth,'  &c. 

^  William  Murdoch,  the  other  defender,  being  solemnly  sworn 
^  and  examined  as  in  the  previous  deposition,  and  being  shewn  the 
^bill  libelled  on,  and  desired  to  state  whether  the  subscription 
"  William  Murdoch'  thereon  is  the  subscription  of  the  deponent  ? 

*  depones.  That  he  is  not  very  sure,  but  he  has  some  recollection 

*  of  signing  a  bill  for  William  Forman ;  but  he  never  in  his  life  sub- 

*  scribed  a  bill  to  Robert  Christie,  the  pursuer,  and  he  never  re- 

*  oeived  any  value  for  the  bill  he  so  subscribed,  and  he  never  got 

*  or  paid  any  money  on  its  account     Interrogated,  Whether  the 

*  deponent  has  any  doubt  that  the  said  subscription  is  that  of  the 
'deponent?  depones  and  answers,  That  it  may  or  may  not;  and 

*  the  question  being  repeated,  depones  and  answers,  That  it  might 
'  be  the  deponent's  signature ;  and  the  question  being  again  repeat- 
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ed,  depones,  That  he  cannot  say  more  than  what  he  has  ssud  al* 
ready.  Interrogated,  Whether  the  deponent  subscribed  the  said 
bill  with  the  object  of  William  Forman  obtaining  money  thereon? 
To  which  it  was  objected  and  answered,  as  on  papers  apart,  and 
the  deponent's  answer  was  in  the  meantime  taken  and  sealed  up: 
That  Forman  did  not  say,  when  he  got  the.  deponent  to  subscribe 
said  bill,  that  his  object  was  to  raise  money  on  it:  That  Forman 
nor  no  person  told  the  deponent  that  money  was  obtained  for  said 
bilL  Interrogated,  Whether  the  deponent  admitted  to  William 
Watt,  messenger  in  Stirling,  and  James  Christison,  sheriff-offieer 
there,  at  the  time  this  action  was  served  on  the  deponent,  that  he, 
the  deponent,  had  subscribed  the  bill  in  question,  and  that  Wil- 
liam Forman  got  the  money  for  it,  and  that  he  would  not  deny  it? 
To  which  question  the  defender  objected,  and  the  pursuer  answer- 
ed, as  on  separate  papers ;  and  the  answer  was  in  the  meantime 
taken  on  a  separate  paper  and  sealed  up.  That  he  cannot  tell 
whether  Forman  or  any  of  the  other  parties  to  the  bill  paid  any 
interest  on  it :  That  he  cannot  tell  whether  any  of  the  acceptors 
of  said  bill  received  any  value  for  it :  That  the  deponent  never 
paid  any  part  of  said  bill.  Depones,  That  he  cannot  say  whether 
the  bill  has  been  paid  by  any  of  the  other  parties,  but  it  might  be 
so.  Interrogated,  and  depones,  That  he  cannot  say  that  he  knew 
that  the  said  bill  was  hanging  over  his  head  previous  to  the  insti- 
tution of  this  action :  That  he  could  not  tell,  before  this  action  was 
brought,  whether  the  bill  libelled  on  consisted  of  an  existing  debt 
due  by  Forman,  for  which  the  deponent  was  cautioner:  That 
there  was  no  demand  made  by  Christie,  the  pursuer,  for  payment 
of  said  bill.  And  all  this  is  truth,'  &c. 
The  Sheriff  having  repelled  the  above  objections  stated  by  the 

defenders,  the  following  additional  depositions  were  emitted  by 

them. 

James  Henderson.   *  Interrogated,  What  was  the  deponent's  ob- 

<  ject  in  subscribing  said  bill  ?  depones  and  answers,  That  he  was 

<  asked  by  Forman  to  subscribe  the  said  bill ;  but  the  deponent  does 

<  not  think  that  Forman  stated  to  the  deponent  the  cause  for  his 

*  so  asking  the  deponent  to  subscribe  it.     Interrogated,  Whether 

<  Forman  requested  the  deponent  to  subscribe  the  said  bill  as  caii- 

<  tioner  ?  depones.  That  he  does  hot  think  that  Forman  mentioned 

<  any  thing  about  that;  and  he  adds,  that  he  thinks  the  bill  was  blank 

<  when  he  subscribed  it;  and  he  does  not  remember  whether  any 

*  other  signatures  were  on  said  bill  when  the  deponent  subscribed 

<  it.     Interrogated,  What  was  the  deponent's  object  in  subscribing 

<  said  bill  ?  depones.  That  it  was  to  ficcommodate  Forman,  but  For* 
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<  nan  did  not,  as  the  deponent  thinks,  say  any  thing  about  raising  19  June  1833. 

*  money  for  it     Interrogated,  Whether  it  was  the  deponent's  ob-     ^^"^V^*^ 
« ject,  in  putting  down  his  name  to  said  bill,  to  enable  William  For-  ^^^^^ 
^flian,  one  of  the  acceptors,  to  get  money  for  iCi?  depones.  That  it  and  Murdoch. 
'  was  most  likely,  althongh  he  cannot  swear  positively.    Interroga- 

<  ted,  and  the  last  question  being  again  repeated,  depones.  That  he 

*  cannot  say  more  than  what  he  has  said  on  that  point  Interrogated, 

<  Can  the  deponent  say  positively  whether  it  was  or  was  not  the 

<  deponent's  object,  in  subscribing  the  said  bill,  that  Forman  was  to 

<  obtain  money  thereon  ?  depones.  That  it  was  no  doubt  the  depo- 
^  Bent's  intention,  in  subscribing  the  said  bill,  that  Forman  was  to 
'  get  money  thereon,  but  how  or  where  he  was  to  get  it,  the  depo- 

*  nent  did  not  know.     And  what  he  has  deponed  to  is  truth,'  &c. 

*  Interrogated,  Whether  Forman  told  the  deponent,  at  the  time 
'  lie  subscribed  the  said  bill,  that  he  got,  or  was  to  get,  L.50  for  the 
*aaid  Ull?  depones.  That  he  thinks  that  Forman  never  mentioned 
<  any  thing  about  it,  if  the  deponent  remembers  right  Interro- 
'  gated.  Whether  Forman,  at  any  time  after  subscribing  said  bill, 
'  told  the  deponent  that  he  had  got  L.50  thereon?  depones.  That 
^he  does  not  think  so.   Interrogated,  Whether,  at  the  time  of  sub- 

*  scribing  said  bill,  it  was  understood  that  Forman  was  to  get  L.50  ? 
^depones.  That  he  cannot  exactly  say,  but  he  thinks  something 

*  was  said  to  that  effect;  but  adds,  that  Forman  did  not  say  that  he 

*  liad  got  the  L.50.     All  which  is  truth,'  &c. 

William  Murdoch.      <  Interrogated,  Whether  the  deponent  sub- 

*  scribed  the  said  bill  with  the  object  of  William  Forman  obtaining 

*  money  thereon  ?  depones  and  answers.  That  the  deponent  just 
'  put  his  name  to  it  at  the  request  of  Forman  or  his  brother,  and  he 
'  can  say  .no  more  about  it     And  all  this  is  truth,'  &c. 

'  And  the  interr<^tory  at  the  foot  of  page  8.  being  put  to  the 

*  deponent,  (viz.  Whether  the  deponent  admitted  to  William  Watt, 
'  messenger  in  Stirling,  and  James  Christison,  sheriff-officer  there, 
'about  the  time  this- action  was  served  upon  the  deponent,  that  he, 

*  the  deponent,  had  subscribed  the  bill  in  question,  and  that  Wil- 
'  iiam  Forman  got  the  money  for  it,  and  that  he  could  not  deny  it  ?) 

*  he  depones  and  answers.  That  he  does  not  recollect,  and  does  not 
'  think  that  he  made  any  such  statement ;  nor  does  he  think  that 

*  he  said  to  Watt  and  Christison  that  Christie  was  much  abler  to 
'  bear  the  loss  of  the  bill  than  the  deponent    And  all  this  is  truth,' 

The  Sheriff*substitute,  on  considering  these  depositions,  found 
it  <  sufficiently  proved,  that  the  defenders  subscribed  the  bill  sued 
^  for ;  but  finds  it  not  proved  that  they,  or  either  of  them,  received 
^  value  therefor,  or  that  the  pursuer  paid,  or  any  person  received, 
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<  value  on  accoant  of  that  bill ;  and>  on  the  feith  of  the  defenders' 

<  subscriptions  thereto,  finds  it  not  proved  that  the  contents  of  said 

<  bill,  if  ever  advanced,  were  not  repaid  by  some  of  the  other  obli- 

*  gants,  other  than  the  defenders :  Therefore,  finds  that  the  pursuer 

<  has  failed  to  prove  resting  owing,  in  terms  of  the  statute ;  assoii* 

<  zies  the  defenders  from  the  whole  conclusions  of  the  libel,  reser- 

*  ving  to  consider  the  question  of  expenses.' 

Upon  advising  a  reclaiming  petition,  with  answers,  the  Sheriff- 
substitute  made  a  variation  in  his  interlocutor,  in  the  following 
terms :  <  Finds  it  proved  severally,  by  the  defenders'  depositions, 

*  that  neither  of  them  paid  any  sum  on  account  of  any  debt  which 

<  may  have  been  contained  in  the  bill  libelled ;  and  finds  it  not  al- 
^  leged  that  the  other  obligants  made  any  such  payments  :    But,  of 

*  new,  finds  the  constitution  of  any  debt,  independent  of  the  bill, 

<  not  proved  by  either  of  the  defenders'  oaths ;  dierefore  refuses  the 

<  prayer  of  the  petition,  &c. ;  and  in  respect  of  the  great  mora  on 

<  the  pursuer's  part  in  making  his  claim,  finds  the  defenders  enti- 
'  tied  to  expenses,'  &c. 

The  Sheriff-depute  having  adhered  to  these  interlocutors,  the 
pursuer  raised  an  advocation ;  and  the  Lord  Ordinary  pronounced 
the  following  interlocutor,  accompanied  with  the  subjoined  note: 
The  Lord  Ordinary  having  considered  the  whole  process,  and,  in 
particular,  the  depositions  of  the  respondents,  and  heard  counsel 
for  the  parties,  finds,  that  the  debt  contained  in  the  bill  libelled 
on  is  proved  to  be  resting  owing  by  the  oaths  of  the  respondents; 
and  therefore  advocates  the  eavae  ;  alters  the  interlocutors  of  the 
Sheriff  complained  of;  decerns  against  the  respondents  in  terms  of 
the  libel ;  finds  them  liable  in  the  expenses  incurred  in  this  and  in 
the  inferior  court,  and  remits  the  account  thereof  when. lodged  to 
the  auditor  to  tax  and  to  report' 

Note* — <  Notwithstanding  the  concealment  and  evasion  attempt- 
ed in  the  depositions,  so  discreditable  to  the  parties  emitting  them, 
enough  is  proved  to  subject  them  in  terms  of  the  libel.  They  ad- 
mit that  the  subscriptions  adhibited  to  the  bill  are  their  subscrip- 
tions, and  they  admit  that  they  signed  it  at  Forman's  request,  and 
for  his  accommodation.  That  forms  the  constitution  of  the  obB* 
gation ;  for  by  putting  the  bill  or  bill  stamp,  it  matters  not  which, 
duly  subscribed,  into  Forman's  hands,  they  became  bound  to  him 
to  be  his  cautioners  to  the  amount  stated  in  the  bill,  or  what 
might  be  covered  by  the  stamp.  And  as  the  respondents  do  not 
aver  that  the  bill  came  into  the  hands  of  the  advocator  by  fraud, 
or  that  it  was  paid  by  themselves  or  the  other  acceptors,  the  pre- 
sumption is  that  it  is  an  onerous  and  outstanding  debt  in  the  per- 
son of  the  advocator.     The  fact  that  the  respondents  did  not  aee 
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<  the  contents  paid  to  Forman  is  immaterial,  if  they  gave  him  the  19  June  1833. 

<  docament  for  the  purpose  of  enabling  him  to  receive  the  contents.'    Wy^^ 

The  defenders  reclaimed^  and  the  Court  ordered  cases,  HOTdl^'n 

and  Murdoch. 

Phaded  for  the  pursuer — It  is,  no  doubt,  true,  that  when  a  bill,  p^^i^JJ^ 
by  the  lapse  of  the  statutory  period,  is  extinguished  as  a  ground  of  pieas. 
diligence  or  action^  the  creditor  who  insists  against  the  debtor,  and 
resortB  to  oath,  mu^t  refer  both  the  original  constitution  of  the  debt, 
and  the  fact  that  it  is  still  resting  owing.    But  both  these  points  are 
established  by  the  depositions  emitted  by  the  defenders. 

I.  It  is  admitted  by  the  defenders,  that  the  subscriptions  adhi- 
bited to  the  bill  are  their  subscriptions,  and  that  they  signed  it  at 
Fonnan's  request.  That  forms,  as  the  Lord  Ordinary  remarks, 
the  constitution  of  the  obligation ;  for  by  putting  the  bill  or  bill 
stamp,  (it  matters  not  which,)  duly  subscribed,  into  Fonnan's  hands, 
they  became  bound  to  him  to  be  his  cautioners,  to  the  amount  sta* 
ted  in  the  bill,  or  what  might  be  covered  by  the  stamp.  It  was  for-* 
merly  contended,  that  where  a  party  accepted  a  bill,  without  recei- 
ving value  in  his  own  person,  (and,  in  this  sense,  merely  as  a  cau- 
tioner for  a  co-acceptor,)  there  was  no  debt  thereby  constituted 
against  the  acceptor,  independent  of,  and  separate  from  the  bill  it- 
self; and  it  was  further  maintained,  on  this  ground,  that  after  the 
the  bill  had  fallen  by  the  statutory  prescription,  the  drawer,  or  an 
indorsee  in  his  right,  cannot  competently  maintain  an  action  against 
the  acceptor  for  a  debt  as  iapart  from  the  bill.  But  it  has  finally 
been  held,  that  whether  value  be  given  to  a  man  himself,  or  to  his 
friend,  still,  wherever  the  value  is  so  given,  in  consideration  of  an 
obligation  to  pay,  undertaken  by  the  former,  this  amounts  to  a  va- 
lid constitution  of  a  debt,  independent  of  the  document,  which  can 
only  be  extinguished  by  payment ;  McNeil  v.  Blair,  21  Jan.  1825 ; 
laidlaw  v.  Hamilton  and  Dickson,  31  May  1826 ;  Strang  v.  Wil- 
son and  Aikenhead,  3  March  1830. 

II.  As  to  the  question,  whether  the  debt  is  also  proved  to  be 
resting  owing  by  the  oaths  of  the  defenders,  it  is  to  be  observed, 
that,  after  the  expiration  of  the  six  years,  the  bill  is,  by  virtue 
of  the  Stat.  1772,  extinguished  as  a  ground  of  diligence  or  action, 
or  the  medium  through  which  a  judicial  claim  can  be  maintained 
or  vindicated  against  the  debtor.  But  the  debt  contained  in  the 
bill  is  no  otherwise  affected  by  the  provision  of  the  statute,  than  as 
regards  the  mode  of  proof  and  means  of  recovery*  On  the  one 
hand,  the  right  to  the  debt  remains  entire  in  the  person  of  the  cre- 
ditor, while,  on  the  other,  the  debtor  is  in  no  degree  relieved  from 
his  obligation  to  pay  by  the  prescription  of  the  documents. 

The  constitution  of  the  debt  being  proved,  in  the  present  case, 
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19  Jane  1833.  by  the  oaths  of  the  defenders^  the  question  is,  whether  resting  ow- 
*r^/^^^  ing  has  been  established  by  the  same  eyidence.  The  prescription 
Henderson  inquestion  is  founded  upoD  a  presumption  of  payment;  and,  ao- 
and  Murdoch,  cordingly,  when  relied  on  as  a  defence,  the  plea  necessarily  inyolves 
Pursuer's  an  averment  of  payment,  and,  on  a  reference  to  oath,  the  truth  of 
Pleas.  |.||Q  averment  is  the  matter  referred.     In  questions  arising  under 

some  of  the  other  short  prescriptions,  e.  g.  the  stat  1579,  not  only 
must-  the  party  depone  generally  that  he  has  paid  the  debt,  but  be 
is  bound  to  answer  specific  questions  as  to  the  time  and  manner  of 
payment,  by  which  the  truth  of  the  deposition  may  be  tested ;  A.  v. 
B.  26  Feb.  1751,  KUk.  voce  Proof,  No.  14,  M.  12,475;  Callender 
V.  Wallace,  Fouat.j  10  July  1717,  M.  9416  ;  and  the  case  of  Swan 
V.  Swan,  30  June  1786,  M.  9418.  The  same  rule  applies  to  the 
sexennial  prescription.  In  the  case  of  a  single  acceptor  of  a  bill,  to 
whose  oath  a  reference  is  made,  if  he  admit  the  constitution,  he  can 
only  discharge  himself,  by  swearing  specifically  that- he  has  paid  the 
debt;  and  if  he  does  not  do  so,  it  remains  an  onerous  obligation 
against  him.  But  the  same  principle  applies  to  the  case  of  joint  and 
several  acceptors,  as  in  the  present  case.  All  are  equally  bound  as 
principals  to  the  onerous  holder  of  the  document  Oiutioiiry  is 
unknown  in  the  acceptance  of  bills ;  so  that,  in  a  question  with  the 
creditor,  every  individual  acceptor  is  a.principal,  or,  in  other  wordsj 
the  debtor  in  the  bill.  If,  then,  the  joint  acceptor  of  a  bill  adndts 
the  constitution  of  the  debt,  and  pleads  prescription,  he  most  lay  a 
foundation  for  this  plea,  by  averring  payment ;  and  if,  upon  a  re- 
ference to  his  oath,  his  deposition  fails  to  support  this  averment, 
the  defence  of  prescription  must  be  repelled.  The  same  rule  must 
apply  where,  as  in  the  present  case,  the  constitution  of  the  debt  has 
been  proved,  by  their  respective  depositions,  against  each  of  the  de- 
fenders, as  debtor  in  the  bill.  It  is  true  that  it  is  from  his  own  de- 
position alone  that  a  case  can  be  made  out  against  either  of  the 
defenders.  But,  by  resorting  to  the  plea  of  prescription,  each  must 
be  held  to  aver,  that  the  debt  has  been  extinguished  by  payment ; 
and  each  is  bound  to  know  the  important  fact,  whether  such  pay- 
ment has  been  made  by  any  of  the  obligants.  They  might  have 
established  this  allegation  of  payment  by  their  oaths,  to  the  effect 
of  relieving  them  from  their  obligation ;  but  as  they  fiuled  to  de- 
pone to  the  payment  of  the  debt,  either  by  themselves  or  others^ 
^which  would  have  been  a  sufficient  defence,)  the  plea  of  prescrip- 
tion cannot  avail  them.  The  rule  is,  that  where  a  debt,  origrinally 
constituted  by  bill,  is  referred  to  the  oath  of  a  debtor,  who  admits 
that  it  was  once  due,  as  the  defenders  have  done,  he  must  depone, 
before  the  defence  of  prescription  can  avail  him,  not  on  the  law. 
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bot  super  fiicto— not  generally,  that  the  debt  is  no  longer  resting  19  June  1833. 
owing— not  that  he  is  ignorant  whether  it  has  been  paid,  but  directly  ^/Ty"^"^ 
sod  pooitively  that  it  has  been  extinguished  by  payment     And  as  Henderson 
this  is  not  sworn  to  by  the  defenders,  it  follows  that  the  debt  is  still  ^^  Murdoch. 
iae  and  resting  owing  by  them  to  the  pursuer ;  Steuart  v.  Steu- 
art,  5  Dec  1823. 

Fteaded  for  the  defenders — 

I.  In  order  to  establish  his  case,  the  pursuer  must  prove  a  debt  Defenders* 
ab  ante,  independent  altogether,  and  exclusive  of  the  bill,  and*  that,  ^^^ 
too,  solely  by  the  defenders'  oath  or  writ;  but  this  he  has  not  done. 
The  defenders'  oaths,  no  doubt,  establish  the  authenticity  of  their 
sobacriptions,  and  Henderson's  oath  may  be  held  to  prove  that  it 
was  his  intention  to  enable  Forman  to  get  money  for  the  bill ;  but 
non  constat  that  one  farthing  was  ever  got  on  it.     For  any  thing 
tbat  appears  from  the  depositions,  the  pursuer  may  have  given  no- 
ticing whatever  to  Forman,  or  he  may  have  given  him  a  totally  in« 
adeqoate  consideration  for  it.     If,  therefore,  the  pursuer  had  libel- 
led a  summons,  setting  forth,  that  the  defenders  had  contracted  a 
debt  to  the  pursuer,  in  so  far  as  they  had  agreed  to  join  William 
Forman  in  a  certain  bill,  and  that,  after  subscribing  the  same,  the 
ponaer  had  advanced  an  equivalent  sum  to  Forman,  it  is  clear  that 
inch  action  must  have  failed,  for  the  pursuer  could  not  prove  the 
latter  and  leading  averment,  upon  which  alone  his  claim  could  be 
nuuntained.     It  is  in  this  particular,  as  well  as  in  others,  that  tbe 
present  case  differs  from  those  of  Blair  and  Laidlaw.     In  both  of 
these  cases  the  debts  were  proved  by  the  oaths  or  writ  of  all  the 
obligants  on  the  bills  who  were  alive,  and  admitted  the  actual  ad- 
vance of  the  money  at  or  soon  after  the  date  of  the  bills. 

IL  Even  if  the  pursuer  had  proved  the  original  constitution  of 
bis  debt,  he  has  failed  to  prove  its  subsistence  at  the'time  he  brought 
his  action ;  and,  in  this  particular  also,  the  present  case  differs  from 
those  of  Blair,  of  Laidlaw,  and  of  Strang ;  in  all  of  which  cases,  the 
obligants  in  the  bills  were  alive  when  the  action  was  brought,  and 
admitted  that  the  debts,  as  originally  contracted,  were  still  subsbt- 
ing  and  unpaid. 

The  reservation  in  the  act  1772  is  to  prove  resting  owing  by  the 
oaths  or  writ  of  the  debtor ;  and  the  first  question  is,  who  is  the 
debtor  in  the  sense  of  the  statute  ?  In  single  obligations,  of  course, 
the  one  party  so  binding  is  the  debtor ;  but  in  conjunct  obligations, 
it  is  equally  plain,  that  the  whole  parties  who  were  originally  bound 
are  alike  the  debtors,  and,  if  so,  resting  owing  must  be  proved  by 
the  oath  of  all  of  them.     When  the  six  years  have  elapsed,  the  pre- 
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19  June  1833.  sumption  of  law  is,  that  the  debt  has  been  paid  by  the  debton»  (one 
or  other  of  them,)  at,  or  prior,  to  the  elapse  of  prescription.  That 
presumption  may  no  doubt  be  elided,  if  the  creditor  can  bring  fiir- 
ward  the  writ  or  oath  of  the  debtors ;  but  still  he  does  not  remove 
this  presumption,  unless  he  produce  the  writ  or  oaths  of  all  the  par- 
ties legally  bound  for  the  debt,  and  who  must  be  equally  presumed 
to  have  paid  it,  and  in  whose  favour  (unless  the  contrary  is  proved) 
the  legal  presumption  of  payment  operates  with  equal  force*  If  all 
the  joint  obligants  were  in  life,  a  creditor  would  undoubtedly  not  be 
allowed  to  make  a  reference  to  a  part  only  of  the  debtors,  and  not 
to  the  whole,  unless  he  held  an  acknowledgment  from,  or  decree 
against  the  parties  absent,  admitting  their  liability*  But  if  all  the 
joint  obligants,  from  accident  or  death,  cannot  be  examined,  and  if 
no  decree  or  acknowledgment  has  been  obtained  from  them^  who 
ought  to  suffer  ?  The  party  certainly  who  has  been  in  mora,  who 
delayed  his  claim  till  the  prescription  elapsed,  and  on  whom  the  law 
lays  the  burden  of  proof* 

It  will  not,  therefore,  do  to  say,  that  the  defenders  <  do  not  aver 
<  that  the  bill  was  paid  by  the  odier  obligants/  The  defenders  did 
not  make  this  averment,  because  the  law  has  done  it  for  them*  The 
law,  by  the  very  enactment  of  prescription,  introduces  a  presump- 
tion of  payment,  of  which  the  contrary  can  only  be  proved  by  die 
oath  or  writ  of  the  debtor,  and,  therefore,  it  was  unnecessary  for  the 
defenders  to  aver  specially  what  the  law  itself  presumes.  To  re- 
quire the  respondents  to  prove  payment  by  the  other  obligants  would 
plainly  have  been  shifdng  the  burden  of  proof  imposed  by  the  sta- 
tute, whereby  it  is  the  business  of  the  creditor,  and  not  of  the  debtor, 
to  prove  both  the  constitution  and  subsistence  of  the  debt* 


Opinion  of 
Court. 


Upon  considering  the  cases,  their  Lordships  ordered  the  same  to 
be  laid  before  the  whole  Court;  and  at  the  final  advising,  the  fol- 
lowing opinions  were  delivered : 

The  Lord  President. — My  opinion  is  almost  entirely  comprehend- 
ed in  the  Lord  Ordinary's  note.  The  defenders  admit  that  they 
signed  the  bill,  and  put  it  into  the  hands  of  a  friend,  to  afford  a  fund 
of  credit  to  him.  They  admit  that  they  did  not  pay  it ;  and  they 
do  not  aver  that  it  was  paid  by  any  of  the  other  co-obUgants*  I 
must,  therefore,  hold  that  it  has  not  been  paid*  Had  they  sworn 
positively  that  payment  was  made  by  some  of  the  other  co-obliganta, 
that  would  have  been  a  different  matter,  and  might  have  given  rise 
to  the  question,  whether  such  averment  was  extrinsic  or  intrinsic? 
But  no  such  averment  is  made ;  and,  therefore,  I  am  of  opinioii 
that  the  Lord  Ordinary's  interlocutor  is  right 
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The  Lard  Juttiet'CkrlL — I  have  formed  a  clear  opinion  upon  the  19  June  1833. 
case,  which,  in  reference  to  one  or  two  points,  I  wish  to  explain.   Vf"/'^ 
And  in  the  outset,  I  most  say  that  I  am  clear,  that  the  party  having  Hendenon 
made  a  reference  to  the  oaths  of  the  defenders,  we  must  decide  the  *nd  Murdoch, 
case  upon  the  oaths  alone.     And  it  is  important,  in  doing  so^  to  con-*  Opinion  of 
aider  specially  the  terms  of  the  Act  of  Parliament^  and  the  effect  to  Court, 
be  given  to  its  provisions.     It  has  been  said,  and  that  this  is  the 
promon  of  the  statute,  that  the  bill  cannot  now  be  looked  at  by 
the  Court ; — that  the  currency  of  prescription  having  expired,  the 
bilb  are  gone,  and  altogether  annihilated.    Upon  this  point,  I  think 
it  very  important  that  the  opinion  of  the  Court  should  be  most  dis- 
tinctly declared.    And  I  will  say  for  one,  that  I  am  completely 
satisfied  that  the  statute  has  no  such  provision  as  this ;  and  that  it 
does  not  declare  that,  after  prescription  has  run,  the  bill  is  entirely 
and  for  ever  annihilated.     The  provisions  of  the  statute  are  con- 
tained in  three  sections— the  87th,  88th  and  89th.     The  first  pro- 
Tides,  <  That  no  bill  of  exchange,  or  inland  biU,  or  promissory-note, 
*  eiecuted  after  the  said  1 5th  day  of  May  1772,  shtdl  be  of  force,  or 
'  effectual  to  produce  any  diligence  or  action  in  that  part  of  Great 

<  Britain  called  Scotland,  unless  such  diligence  shall  be  raised  and 
'  executed,  or  action  commenced  thereon,  within  the  space  of  six 
^  years  from  and  after  the  terms  at  which  the  sums  in  the  said  bills 
^  or  notes  become  exigible/  It  is  likewise  enacted  by  section  88, 
'  That  no  bill  of  exchange,  or  inland  bill,  or  promissory-note,  which 
'lias  been  or  shall  be  granted  before  the  said  15th  day  of  May 
^  1772,  shall  be  of  force,  or  effectual  to  produce  any  diligence  or  ac- 
'  tion,  unless  such  diligence  has  been  or  shall  be  raised,  or  action  has 

<  or  shall  be  commenced  thereon,  before  the  expiration  of  six  years 
'  from  and  after  the  said  15th  day  <^  May  1772.'  But  it  is  provi- 
ded by  section  89,  ^  That  no  notes,  commonly  called  bank-notes, 
^  or  post-bills,  issued  or  to  be  issued  by  any  banking  company,  and 
'  which  contain  an  obligation  of  payment  to  the  bearer,  and  are 

<  drcnlated  as  money,  shall  be  comprehended  under  the  foresaid 
'  limitation  or  prescription ;  and  that  it  shall  and  may  be  lawful 

*  and  competent,  at  any  time  after  the  expiration  of  the  said  six 

*  years,  in  either  of  the  cases  before  mentioned,  to  prove  the  debts 

<  contained  in  the  said  bills  and  promissory-notes,  and  that  tlie 

<  same  are  resting  and  owing,  by  the  oaths  or  writs  of  the  debtor.' 
Now,  I  apprehend  it  to  be  clear  that  all  the  statute  declares  is  this, 
that,  after  the  six  years  have  expired,  no  bill  or  promissory-note 
shall  afford  ground  of  diligence  on  the  one  hand,  or  of  action  on  the 
other ;  but  while  it  declares  this  most  distinctly,  it  goes  on  to  say 
that  it  shall,  notwithstandbg,  be  lawful  to  prove  the  debts  contain- 
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19  June  1833.  ed  in  the  said  bills,  and  that  the  same  are  resting  owing,  by  the  oaths 

^<^V^^    or  writs  of  the  debtor.     Seeing  this  to  be  the  case,  I  cannot  conu- 

Christie  v.        ^^^  ^^  itkexe  is  by  this  statute  an  annihilation  of  the  instrument 

Henderson  x.,  i  ii  ir  im« 

and  Murdoch,   altogether.     It  is  destroyed,  no  doubt,  as  a  ground  of  diligence,  or 
•       Qf  action,  but  I  cannot  hold  that  it  is  altc^ether  extinguished.    The 

Court  statute,  in  short,  just  reverses  the  rule  of  law  after  the  six  years. 

While  the  bill  is  current,  it  declares  that  the  bill  itself,  by  mere 
possession,  shall  be  good  evidence  of  value,  and  that  it  will  lie  upon 
the  debtor  to  prove  that  the  debt  has  been  paid.  But,  upon  the  ex- 
piry of  the  six  years,  the  rule  is  just  reversed,  and  it  is  then  com- 
petent to  prove  only  by  the  oath  or  writ  of  the  debtor,  that  the  debt 
in  the  said  bills  or  promissory-notes  is  due.  It  is  not,  therefore,  to 
be  contended,  and  it  is  vain,  in  my  opinion,  to  contend  on  the  words 
of  the  statute,  that  there  is  any  annihilation  of  the  document 
Then,  my  Lords,  we  must  go  to  the  oaths,  and  look  to  their  import 
And,  upon  them,  I  do  concur  entirely  in  the  opinion  expressed  by 
the  Lord  Ordinary.  I  think  there  is  to  be  extracted  from  each  of 
them,  that  the  defenders  subscribed  this  bill,  no  doubt  for  the  ac- 
commodation of  Forman.  There  is  no  doubt  of  that  Bat  both 
admit  that  they  did  subscribe  it  To  be  sure  they  say  it  was  blank 
when  so  subscribed,  but  that  is  of  no  importance  whatever ;  for 
every  body  knows  that  the  subscribing  a  blank  bill  stamp  renders 
the  individual  liable  for  whatever  sum  may  be  recovered  by  it 
The  question  then  is,  did  Forman  get  the  money  ?  I  say  he  did. 
Then,  if  so,  is  it  discoverable  from  the  oaths  that  the  defenders 
have  paid  the  bill  ?  Now,  as  to  this,  the  oaths  are  express,  that 
they  never  piud  one  fisurthing  of  it ;  but  they  state  it  as  their  c^i- 
nion,  that  they  are  not  liable, — that  they  do  not  think  they  ate 
liable  for  the  debt  That  is  an  opinion  which  will  not  do,  and  in 
which  I  cannot  acquiesce.  Then,  if  they  did  not  pay  it,  is  there 
a  statement  that  any  of  the  other  parties  to  the  bill  paid  it  ?  By 
no  means :  so  far  from  it,  that  there  is  not  even  a  statement  that 
the  defenders  believed  it  was  paid  by  any  of  the  others.  I  am 
therefore  of  opinion  with  the  Lord  Ordinary,  on  considering^  the 
whole  case  and  decisions,  and  especially  that  of  Blair,  that  the  de- 
fenders are  liable. 

Lard  Cringletie. — The  facts  in  this  case  are  few  and  undiluted. 
A  bill,  dated  13  June  1817,  was  granted  by  the  two  defenders, 
James  Henderson  and  William  Murdoch,  along  with  John  Murdoch, 
merchant  in  Stirling,  and  William  Forman,  at  Ladrishmore,  for 
L.52,  10s.,  payable  twelve  months  after  date.  The  bill,  it  is  said 
by  the  pursuer,  lay  over  unpaid  for  long  after  the  lapse  of  the  sexen- 
nial prescription,  during  which  Forman  died ;  and  John  Murdoch 
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hmg  become  bankrupt,  an  action  was  raised  by  the  drawer  of  the  19  June  1833. 
Ull  (Christie)  in  the  Sheriff-court  of  Perth,  on  27  January  1831,     ^"^V^^ 
against  the  other  two  acceptors,  Henderson  and  Murdoch,  who  Hen^raon 
pleaded  prescription.     A  reference  was  made  to  their  oaths ;  and  and  Murdoch, 
they  having  emitted  oaths,  the  Sheriff  found,  1^,  it  sufficiently  opinionTf 
proved  that  the  defenders  subscribed  the  bill  sued  for;. but,  2(%,  Court 
found  it  not  proved  that  they,  or  either  of  them,  received  value, 
or  that  the  pursuer,  or  any  person,  paid  value  on  account  of  tliat  bill, 
and  on  the  faith  of  the  defenders'  subscriptions  thereto ;  and,  3dfyf 
found  it  not  proved  that  the  contents  of  the  bill,  if  ever  advanced, 
were  not  repaid  by  some  of  the  obligants,  other  than  the  defenders ; 
and,  therefore,  he  assoilzied  them,  because  the  pursuer  had  failed 
to  prove  resting  owing,  in  terms  of  the  statute.     An  advocation  was 
passed  by  this  Court ;  and,  after  closing  the  record.  Lord  Corehouse 
advised  the  cause,  and  altered  the  interlocutor  of  the  Sheriff.     On 
advising  a  reclaming  note  for  the  defenders,  your  Lordships  of  the 
First  Division  ordered  the  note,  with  revised  cases,  to  be  laid  be- 
fore the  whole  other  Judges  for  their  opinions.     The  only  points 
that  can  occur  in  this  case  are,  whether  the  oaths  of  the  defenders 
prove  the  debt,  and  that  it  is  resting  owing  ?  The  pursuer  admits 
most  explicitly,  that  two  points  are  necessary  to  be  proved,  viz.  the 
constitution  of  the  debt,  or,  in  terms  of  the  statute  Vthe  debt;'  and, 
secondly,  tiiat  it  is  resting  owing.    I.  Now,  to  clear  up  this,  it  is  ne-. 
oessary  to  attend  to  the  nature  of  a  bill.     During  the  six  years,  the 
holder  of  it  has  nothing  to  prove,  if  forgery  be  not  all.eged.     The 
bare  subscription  to  a  bill  implies  and  proves  value  during  six  years 
after  its  term  of  payment ;  and  if  the  acceptor  pleads  no  value  for  it, 
he  must  prove  no  value  by  the  holder's  oath.     After  the  six  years, 
matters  are  just  reversed.     The  bill,  as  a  proof  of  debt,  is  gone  and 
annihilated, — the  presumption  of  law  is  against  it, — and  that  either 
no  debt  ever  existed,  or  is  extinguished.     If  the  holder  allege  the 
contrary,  he  must  prove  his  allegation  by  the  oaths  of  his  alleged 
debtors.     It  then  appears  to  me  to  be  as  plain  as  any  matter  can 
be,  that  as,  during  the  six  years,  the  acceptor  had  to  prove  no  value 
by  the  oath  of  the  holder,  so,  after  the  six  years,  the  holder  must 
prove  yalue  by  the  oaths  of  the  acceptors.     It  is  not  enough  for  an 
acceptor  to  say,  that  he  got  personally  no  value ;  for  nothing  is  better 
understood  than  that  value  given  to  a  third  person,  in  consequence 
of  the  acceptance,  is  value  to  the  acceptor.     But  then  it  is  neces- 
aary  to  prove,  either  by  his  oath  or  that  of  some  of  the  co-accep- 
tors, or  by  their  writing,  that  value  had  been  given  to  some  one ;  for 
unless  that  be  done  there  is  no  debt.     Suppose  a  man  to  own  his  ac- 
ceptance of  a  bill,  but  to  prove  by  the  drawer's  oath  that  he  gave 
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19  Juae  1833.  HO  value,  the  acceptance  creates  no  debt ;  and  as  the  harden  of  proirf 
^""^y^^  after  the  six  years  is  rerersed,  it  appears  to  me  self-evident  that  tke 
Hcmderarai  &dmissi<m  of  acceptance  is  no  proof  of  debt,  unless  value  be  abo 
and  Murdoch,  admitted  Or  proved.  I  do  not  think  it  absolutely  necessary  to  piore^ 
OpinioD  of  '^y  ^^^  ^^^^  ^^  ^^^  acceptor,  that  value  has  been  given  to  another, 
Court  where  there  are  several  obligants  in  a  bilL     I  think  diat  value  may 

be  proved  by  the  oaths  or  wridng  ot  the  others.  It  is  argaed  that 
each  oath,  where  there  are  several,  must  stand  by  itself,  and  cannot 
be  combined  with  others,  to  prove  a  foct,  (the  deposition  of  one 
obligant  not  being  evidence  against  another) ;  andj  if  the  obligatioo 
were  divisible  into  different  parts,  for  each  of  which  each  obligant 
was  only  liable,  I  would  agree  to  the  position.  But  vdiere  an  obli- 
gation is  joint  and  several,  I  cannot  assent  to  a  proposition  wbidi 
is  not  only  gainsaid  by  all  the  precedents  quoted,  but  would  in?idre 
this  absurdity,  that  although  one  of  the  acceptors  swore  that  he  bad 
actually  paid  the  debt  with  gdd,  decree  must  be  ^ven  againat  tbe 
others  who  swore  they  had  not  paid  it ;  for  if  the  oath  of  one  a^ 
ceptor  cannot  be  used  as  evidence  against  the  others,  it  must  follow 
that  it  cannot  be  used  for  him ;  and  so  decree  would  go  out  against 
the  acceptors,  because  they  swore  that  they  had  not  paid  the  debt, 
although  it  had  been  truly  paid.  But,  as  already  said,  this  wooU 
be  quite  absurd ;  and,  accordingly,  in  the  case  of  Blair,  Jefiey  and 
he  were  joint  acceptors,  and  although  Blair  denied,  Jefiey  adnut- 
ted  having  received  value.  In  the  case  of  M^Indoe  and  Fiame, 
the  bill  was  accepted  by  Robert  M^Indoe,  as  principal,  and  by 
Dalgliesh  and  Frame  as  securities,  and  the  principal  admitted  the 
^  debt  to  be  due  and  unpaid.  In  the  case  of  Strang  v.  Wilson  and 
Aikenhead,  Tweddal  was  the  principal  debtor,  and  the  debt  waapio- 
ved  to  be  resting  owing  by  him,  by  markings,  after  the  six  yean,  oi 
the  back  of  the  bill,  in  Tweddal's  writing.  In  all  these  cases,  there- 
fore, the  oaths  or  writings  of  one  of  the  defenders  were  used  against 
the  others,  and  by  the  combination  the  debts  were  proved,  and  that 
they  were  resting  owing ;  and  the  Court  decreed  accordingly.  To 
apply  these  principles ;  I  agree  with  the  Sheriff  and  the  Lord  Or- 
dinary, that  the  oaths  afford  sufficient  proof,  l^^,  that  the  defenders 
accepted  the  bill  in  question ;  and,  2d^  that  they  did  so^  with  the 
view  that  Forman  might  obtain  money  on  it ;  but  they  both  depone 
to  their  ignorance  of  his  having  got  the  value ;  and  it  by  no  means 
follows  that  he  succeeded  in  his  object  True,  there  arises  a  pre- 
sumption that  he  did,  from  the  bill  being  in  the  pursuer's  hand; 
but  the  same  presumption  arises  from  the  same  circumstance  that  the 
debt  is  unpaid.  Presumptaons,  however,  will  not  avail,  where  the 
proof  must  be  by  the  oath  or  writ  of  the  debtor,  which  exchide 
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presamptiony  created  by  extrinsic  circumstances.    I  therefore  come  10  June  l8Sd. 
to  the  same  conclusion  drawn  by  the  Sheriff,  that  there  is  no  suffi*   ^rT"/'^ 

^     ^  '  .   Christie  v. 

deot  proof  that  value  was  given  to  the  defenders,  or  any  one,  on  Henderson 
Aefiiithof  their  acceptances;  and  of  course  there  is  no  proof  of  the  »»<^  Murdoch. 

debt  Opinion  of 

II.  The  remaining  point,  supposing  my  ideas  to  be  mistaken  on  ^^"'^ 
that  of  yaloe,  is,  whether  there  is  any  proof  of  resting  owing  ?  Now, 
I  confess  that  I  cannot  go  along  with  the  plea  of  the  pursuer,  and 
r^t  deeply  to  differ  from  the  Lord  Ordinary  in  his  conclusion, 
that  because  the  defenders  do  not'  aver  <  that  the  bill  came  into 
'  the  hands  of  the  advocator  by  fraud,'  and  admit  on  oath  that  they 
did  not  pay  the  contents  of  the  bill,  they  are  liable  tor  them.     I 
cannot  help  asking  myself  this  question  ;  because  two  out  of  four 
acceptors,  who  were  in  fact  only  cautioners,  swear  that  they  did  not 
pay  a  bill  that  had  lain  over  unclaimed  on  for  thirteen  years  after 
its  term  of  payment,  does  it  follow  that  the  bill  had  not  been  paid 
by  the  other  two  ?  And  I  must  answer,  that  it  does  not     I  think 
tha^  where  there  are  several  acceptors  of  a  bill,  and  resting  owing 
is  to  be  proved  by  oath  or  writ,  there  must  be  the  oaths  or  writs  of 
the  whole,  otherwise  resting  owing  cannot  be  proved.     When  a 
pnrsuer  lets  his  bill  lie  over  till  some  of  the  acceptors  have  died,  and 
particularly  the  principal  debtor,  the  presumption  of  law,  in  my  opi- 
nion, is,  that  he  knows  that  those  who  are  dead,  or  whom  he  has  not 
called,  would  swear  to  payment;  and,  therefore,  he  did  not  sooner 
bring  his  action.     The  pursuer  argues  that  this  cannot  be  law,  be- 
canse,  although  one  of  the  acceptors  may  be  dead,  it  would  be  hard 
that  on  that  account  he  should  not  obtain  payment  from  those  who 
are  alive,  and  admit  that  they  had  not  paid.     But  is  not  the  hard- 
ship the  same  when  there  is  a  single  acceptor  only  who  dies,  or 
where  a  material  witness  in  a  cause  dies,  or  cannot  be  found  ?  In 
either  case  the  pursuer  will  not  prevail.    It  is  very  hard,  no  doubt, 
that  a  pursuer  may  lose  his  money ;  but  it  is  his  own  fault  that  he 
has  allowed  his  bill  to  lie  over  unclaimed  on  for  thirteen  years ;  and 
would  it  not  foe  equally  hard  to  make  two  acceptors  pay  a  bill  which 
may  have  been  already  paid,  and  which  the  law  presumes  to  have 
been  paid,  unless  the  contrary  be  proved  ?   The  pursuer,  indeed, 
tries  to  remove  this  obstacle,  by  arguing  that  there  is  no  need  for 
haring  the  oaths  of  the  other  acceptors ;  because,  according  to  his 
argument,  the  oaths  of  the  others  cannot  be  used  in  evidence  against 
any  one  but  him  who  emits  the  oath. — I  have  already  refuted  this ; 
hut  I  will  farther  add,  that  if  this  be  sound,  there  was  no  use  for 
calling  the  two  defenders, — one  of  them,  according  to  this,  would 
have  been  quite  enough ;  and,  in  every  case,  where  a  bill  accepted 
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19  June  1833.  by  numbers  has  been  allowed  to  prescribe,  it  will  be  annecessary  to 
f^ry^'^  <^l  *"y  ^^^^  ^an  one,  just  in  the  same  way  as  if  the  bill  were  itself 
Henderaon  ^^  force.  But  to  me  this  appears  quite  untenable.  If  the  bill  had 
and  Murdoch,  been  in  force,  and  one  defender  had  been  called  in  an  action,  and 
Opinion  of  ^^  ^^^  P^^  ^^^  money,  the  bill  must  hare  been  given  to  him  dis- 
Court  charged,  that  he  might  operate  his  relief:  And  in  the  same  way, 

after  the  bill  has  undergone  prescription,  he  who  pays  it  must  be 
entitled  to  have  a  decree  warranting  him  to  obtain  his  relief  from 
the  other  co-acceptors.  But  surely  a  decree  against  the  defenders 
will  never  enable  them  to  recover  relief.  It  is  no  evidence  that  the 
money  has  not  been  paid  by  the  others,  by  whom  the  law  presumes 
payment  to  have  been  made ;  and  it  appears  to  me,  that  the  defend- 
ers are  entitled  to  have  a  decree,  founded  on  legal  evidence,  that 
the  bill  is  resting  owing  by  the  whole  parties  originally  liable  for 
payment  On  these  grounds  I  am  humbly  of  opinion  that  the  in- 
terlocutor of  the  Lord  Ordinary  ought  to  be  altered. 

Lord  Gillies, —  I  agree  with  Lord  Cringletie.    Look  to  the  terms 
of  the  statute,  which  are  these :  That  it  shall  and  may  be  lawful 
and  competent,  at  any  time  after  the  expiration  of  the  said  six  years, 
to  prove  the  debts  contained  in  the  said  bills  or  promissory-notes,  and 
that  the  same  are  resting  owing,  by  the  oaths  or  writs  of  the  debtor. 
You  must  prove,  jfr^,  then,  the  constitution  of  the  debt ;  and,  seeond, 
also,  that  it  is  resting  owing,  before  you  can  subject  a  party,  after  a 
bill  is  prescribed.     What  I  think  the  act  does  is  this :  A.  bill  is  an 
extraordinary  document,  and,  during  its  currency,  the  mere  fact  of 
it  being  in  the  custody  of  a  party,  proves  that  a  debt  is  due  to  that 
party.    He  requires  to  prove  nothing  more  than  that  he  has  the  bill, 
to  establish  the  debt   During  the  period  before  prescription  has  run, 
that  is  undoubted.    But  I  think  the  statute  destroys  diat  after  pre- 
scription ;  for,  after  the  six  years  have  elapsed,  the  custody  of  the 
bill  affords  no  presumption  of  the  debt, — not  only  so,  but  prescrip- 
tion having  run,  it  gives  rise  to  the  contrary  presumption — that  the 
debt  has  been  paid,  if  ever  it  was  a  debt  at  all.     I  think  the  circum- 
stances of  this  case  are  very  much  against  the  pursuer.     It  is  thir- 
teen years  after  the  bill  was  due  that  the  action  is  brought ;  and  it 
is  not  brought,  besides,  till  after  the  death  of  Forman,  for  whose  ac- 
commodation it  is  said  to  have  been  granted.     I  do  not  think  that  de- 
lay is  accounted  for ;  but  1  think  some  explanation  and  allowance  may 
be  made  for  the  defenders,  if  the  statement  be  true,  that  the  bill  was 
subscribed  by  them  blank,  as  they  may  thus  have  forgotten  the  cir- 
cumstance. But  the  true  question  here  is,  What  do  the  defenders  say 
in  their  oaths  ?  And  here  I  take  the  distinction  contained  in  the  act  of 


No.  96.  COURT  OF  SESSION.  443 

ParliameDt  in  regard  to  constitution  and  resting  owing.     I  think  19  June  1833. 
that  the  constitution  is  proved,  but  I  think  that  it  is  not  proved  that    ^^^V^*^ 
the  debt  is  resting  owing,  for  I  consider  that  a  failure  to  aver  upon*  Henderson 
oath  that  it  has  been  paid,  is  not  evidence  of  its  not  being  paid,  and  Murdoch, 
where  there  are  other  acceptors,  and  one  of  them  dead.      I  say- ^  .  .^^^  ^^ 
the  constitution  of  the  debt  is  proved,  because  it  is  proved  that  Court, 
the  defenders  subscribed  die  bill ;  whether  it  was  blank  or  not  at 
the  time  is  of  no  consequence.     But  how  is  resting  owing  proved, 
and  what  are  the  defenders'  oatiis  on  that  point  ?   I  do  not  see  any 
equiYocation  in  their  oaths  on  this  subject.      Henderson  states 
upon  an  interrogatory,  <  whether  it  consists  with  the  deponent's 
*  knowledge  that  William  Forman  received   L.50  on  said  bill, 
'  throagh  John  Christie,  or  any  other  person  ?    depones,  that  he 
'  coold  not  really  say,  and  if  there  was  money  paid  for  it,  the  de- 
'pooent  never  saw  it.     Interrogated,  whether  he  can  positively 
'swear  that  Forman  received  L.50  on  said  bill?  depones  and 
'  answers,  that  he  cannot  say  more  than  he  has  said,  as  he  did  not 
'see  any  money  paid.     Being  interrogated,  whether  he  will  po- 
'sitively  swear  that  Forman  got,  or  did  not  get,  L.50  on  said  bill? 
'  depones,  that  he  cannot  give  any  other  answer  than  he  has  given, 
'  and  therefore  cannot  say  yes  or  no  to  the  questioti.    Being  inter-* 
'  rogated,  whether  the  deponent  has  paid  die  said  bill  ?  depones, 
'  that  he  neither  owed  it  nor  paid  it      Interrogated,  whether  it 
'  consists  with  the  deponent's  knowledge  that  any  of  the  other  ac« 
'  ceptors  paid  the  said  bill  ?  depones,  that  he  cannot  answer  the 
'  said  question  either  by  yes  or  no.'     In  like  manner  Murdoch  de- 
pones, <  That  he  has  some  recollection  of  signing  a  bill  for  Wil- 
*  liam  Forman,  but  he  never  in  his  life  subscribed  a  bill  to  Robert 
'  Christie,  the  pursuer,  and  he  never  received  any  value  for  the 
'  bill  he  8o  subscribed,  and  he  never  got  or  paid  any  money  on  its 
'account.      Interrogated,  whether  the  deponent  has  any  doubt 
'  that  the  said  subscription  is  that  of  the  deponent?  depones  and 
'answers,  that  it  may  or  may  not;  and  the  question  being  repeat* 
'  ed,  depones  and  answers,  that  it  might  be  the  deponent's  signa- 
'  tare ;  and  the  question  being  again  repeated,  depones,  that  he 
'  cannot  say  more  than  what  he  has  said  already.'    I  conceive  these 
depositions  to  be  in  substance  exactly  the  same.     Now,  am  I  to 
hold  that  the  debt  is  proved  to  be  resting  owing,  because  they  do 
not  aver  that  it  is  paid  ?  I  cannot  come  to  such  a  conclusion  in  a 
case  like  this.   Suppose  A  and  B  accept  a  bill,  and  B  gets  the  whole 
money,  and  both  live  for  thirty  years  without  any  thing  being  said 
upon  the  subject,  and  at  the  end  of  that  time  an  action  is  brought 
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10  Jape  183a  against  B; — it  is  referred  to  Lis  oath,  and  he  is  asked  if  he  paid 
^''^V^^    this  bill,  and  he  answers.  I  do  not  know  whether  it  was  paid  or 

Henderson  ^^^  ^"^  ^  ^^^  °^^  P^y  ^^  ^^^  ^'®  ^  might  Say,  that  If  the  ac- 
aod  Murdoch,  tion  had  been  brought  against  him  during  A's  lifetime,  he  could 
Opinion  of  ^^^^  recovered  from  A.  During  the  years  of  prescription,  A  was 
Court.  liable  both  to  the  holder  and  in  relief  to  B,  but  now  A  is  dead,  and 

no  claim  can  now  be  made  against  him.    That  is  just  the  case  here. 
Forman,  for  whose  accommodation  it  was  gpranted,  is  dead.    If  the 
action  had  been  brought  during  his  lifetime,  quomodo  constat,  the 
pursuer  would  not  have  recovered  from  him  ?  As  to  the  oath  of  one 
party  not  being  evidence  against  another  party,  it  is  in  one  sense 
true,  but  in  another  sense  it  is  not  so.   I  hold  that  in  an  action  against 
A,  B  and  C,  if  each  of  them  swears  that  he  did  not  pay  the  debt, 
it  is  quite  sufficient  to  shew,  as  to  all,  that  it  is  not  paid.     A  con- 
trary doctrine  would  be  most  dangerous.     Nay,  if  the  combined 
oaths  of  all -could  be  no  evidence  against  any  one,  upon  the  same 
principle,  they  could  be  no  evidence  in  favour  of  any  of  them. 
Suppose  I  bring  my  action  against  A  first,  and  a  reference  is  made 
to  his  oath,  when  he  swears  that  he  paid  it,  would  B,  if  I  were  then 
to  come  against  him,  not  be  entitled  to  say  and  found  upon  the  oath 
of  A,  to  shew  that  it  was  paid  ?  But  that  is  not  the  case  here.     For 
all  the  parties  are  not  here,  and  one  of  them  is  dead.   In  the  case  of 
Blair,  he  swore  that  he  accepted  the  bill,  and  had  not  paid  it,  and 
that  he  never  got  any  part  of  the  value,  it  having  been  all  given  ts 
Jeffrey ;  but  it  was  admitted  that  Jeffrey  had  not  paid,  and  a  de* 
cree  against  him  had  become  final.     Now,  if  decree  had  been  pro- 
nounced here  against  Forman,  this  would  have  been  precisely  si* 
milar  to  the  case  of  Blair.    The  distinction,  however,  I  conceive  to 
be  very  important     There  is  no  decree  against  Fomum,  and  can  be 
none,  for  he  is  long  ago  dead.     There  was  another  case,  that  of 
Duncan  v.  Forbes,  in  which  I  recollect  there  was  a  discussion  at 
the  bar,  whether  you  were  not  bound  to  bring  forward  all  the  par* 
ties ;  and  we  remitted  to  the  Lord  Ordinary.     It  does,  upon  the 
whole,  appear  to  me,  that  when  action  is  brought  for  payment  of  a 
prescribed  bill,  although  tlie  constitution  be  admitted,  resting  ow> 
ing  cannot  be  proved  by  an  acceptor  saying  he  did  not  pay  it,  while 
there  are  other  acceptors  who  may  have  paid  the  debt      F<»^ 
man  is  now  dead,  and  if  decree  goes  in  terms  of  the  Lord  Ordinary's 
interlocutor,   the  defenders  can  obtain  no  relief  against  him,  al- 
though it  is  manifest  that  they  were  entitled  to  such  relief,  never 
having  got  one  farthing  of  value.     My  opinion  rests  entirely  upoa 
the  act  of  Parliament 

Lord  Balgray. — This  is  a  case  of  importance.     I  concur  in  the 
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ioterioeator  of  the  Lord  Ordinary,  both  upon  the  circumstances  of  19  June  1833. 
the  case,  and  upon  the  general  principles  of  law.     When  there  is    ^^tfi^/■^>^ 
hot  one  acceptor  of  a  bill,  no  difficulty  in  a  case  of  prescription  can  ^J^^"^;, 
arise.    The  difficulty  can  only  arise  when  the  prescribed  bill  is  ac-  and  Murdoch, 
cepted  by  a  number  of  persons.     Now,  in  such  a  case,  the  question  ^  .^.^     - 
I  put  18  this,  What  is  it  incumbent  on  the  holder  of  the  bill  to  do.  Court, 
to  establish  his  debt  ?    Must  he  proye  it  by  the  writ  or  oath  of  all 
and  each  of  the  parties  as  a  collective  body ;  or  is  he  entitied  to  fix 
upon  any  one  of  those  concerned  that  he  pleases  ?    This  must  be 
detennined  on  general  principles.     Its  determination  depends  pri- 
marily on  what  is  the  nature  and  quality  of  the  debt  constituted  by 
a  bill,  while  it  is  in  a  probative  state.     Now,  supposing  a  bill  to  be 
addressed  to,  and  accepted  by  several  individuals,  what  are  the  ob- 
ligatioas  thereby  created  hinc  inde  ?  The  nature  of  the  debt  is  this : 
When  a  number  of  persons  accept,  there  b  no  joint  or  company  ob- 
Hgadon  created.     The  circumstance  of  there  being  different  names 
on  the  same  piece  of  paper  makes  no  difference  in  the  legal  obliga- 
tions.   Whenever  a  person  accepts  a  bill  along  with  others,  I  con- 
rider  the  obligation  of  each  of  them  in  the  same  light  as  if  each  had 
delivered  to  the  holder  a  separate  bill  of  his  own  for  the  full  amount 
—with  this  quality,  that  if  it  be  paid  by  the  first,  it  is  extinguish- 
ed as  against  all.    The  payer  has  the  benefidum  cedendarum  actio- 
nnm,  and  all  copies  of  the  debt  must  be  delivered  to  him,  that  he 
may  have  his  relief,  if  he  did  not  get  value.     The  obligations  of 
the  acceptors  may  be  joint  in  a  question  among  themselves ;  but  so 
fe  as  regards  the  holder,  each  is  ^  liable  to  him  for  his  own  debt, 
sod  his  own  debt  alone,  and  the  holder  is  entitled  to  attack  any  one 
of  them  he  pleases,  to  compel  payment     It  is  of  no  importance, 
in  a  question  with  the  drawer  or  holder,  who  receives  the  money, 
and  it  is  not  incumbent  on  either  the  drawer  or  holder  to  shew  to 
whom  the  value  was  given,  or  who  actually  pocketed  the  amount 
He  may  hand  over  the  bill  to  whom  he  pleases,  and  is  not  bound 
to  shew  who  gave  value  for  it    Value  may  be  given  in  many  ways. 
Accommodation  to  a  friend,  for  example,  is  sufficient  value  to  the 
holder ;  and  in  a  question  with  him,  each  and  all  of  the  parties  ac^ 
eepting  are  held  in  law  to  have  received  value.     In  the  same  way, 
where  a  bill  is  addressed  to  a  number  of  persons,  as  acceptors,  the 
drawer  is  not  bound  to  go  to  each  and  every  one  of  them  to  get 
their  acceptance,  but  is  entitied  to  take  any  one  he  chooses,  and 
Dontent  biaiself  with  that  one,  without  troubling  himself  with  the 
others ;  and  any  one  who  does  accept  is,  by  his  acceptance  alone, 
lable  in  aolidum  for  the  amount  of  the  bill ;  Gordon  v.  Sutherland, 
to  Jan.  1761,  M.  14,677.     So  ako^  where  a  number  of  persons 
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19  June  1833.  bave  accepted,  the  holder  may  go  against  any  one  of  them,  and  <&li- 
ChrMev^  gence  against  any  one  acceptor  will  preserve  it  against  the  whole; 
Henderson       (Gordon  V.  Boglc,  23  June  1784,  M.  7532.)     It  is  not  necessary, 
an      "*•  pcfa*   in  a  constitution  of  this  sort  of  debt,  that  all  the  acceptors  should  be 
Opinion  of       present  at  the  original  formation  of  the  documcfnt.     Any  one  or 
many  may  accept  quite  unknown  to  the  drawer  or  original  indoner. 
But  if  the  value  of  a  discounted  bill  is  given  one  of  the  acceptors, 
it  is  the  duty  of  every  one  who  accepts  to  look  after  his  awn  inte- 
rest, and  to  see  that  the  bill  is  paid  at  the  proper  time,  and  by  the 
proper  debtor,  if  he  himself  is  not  so,  that  he  may  be  protected  and 
relieved.    But  this  is  not  the  duty  of  either  the  drawer  or  discountp 
en    It  is  a  peculiarity  attending  this  species  of  debt,  that  acceptors 
may  be  added  to  a  bill  totally  unknown  to  the  drawer,  contrary  to 
his  consent,  and  with  whom  he  has  not  the  smallest  connexion,— 
still  the  relative  obligations  will  be  created  against  the  acceptors, 
whether  the  drawer  know  tliem  or  not;  (20  July  1712,  Wilson  v. 
M'Kensie,  Forbes,  M.  1531.) 

All  this  is  quite  plain,  while  the  bill  is  in  full  force,  and  in  a  pro- 
bative state.  Now,  supposing  the  bill  to  be  prescribed,  the  ques- 
tion comes  to  be,  what  is  its  effect  ?  What  change  happens  on  the 
lapse  of  the  six  years?  1^,  Is  the  nature  of  the  debt  thereby 
changed  ?  2(2^  What  is  the  duty  of  the  creditor;  and  what  is  incum- 
bent on  him  ?  Now,  I  apprehend  that  the  nature  of  the  debt  is  not 
changed  at  all.  It  remains  a  mercantile  debt  just  as  before,  enti- 
tled to  all  its  privileges  as  originally  created,  except  this,  that  the 
original  document  can  neither  be  the  subject  of  an  action,  nor  of  sum- 
mary diligence.  The  Act  of  Parliament  so  declares,  but  says  oo 
more.  From  this  it  has  been  inferred,  by  high  authority,  that  the 
bill  is  annihilated  by  the  lapse  of  the  six  years.  I  demur  to  that  au- 
thority. The  Act  of  Parliament  does  not  say  so,  but  merely  de- 
clares that  no  action  shall  be  entertained,  or  diligence  proceed,  with- 
out a  new  decree,  but  that  I  may  prove  the  debt  after  the  six  year& 
The  debt  therefore  remains ;  but  what  debt?  Why,  just  the  debt 
contained  in  the  bill.  One  kind  of  evidence,  viz.  the  bill, — ^which 
is,  per  se,  proof  of  value  within  the  six  years, — may  be  cut  oS^  hot 
that  is  all.  Other  evidence  may  be  resorted  to  for  proving  the  debt 
I  may  prove  it  by  the  probative  writ  of  the  party  aliunde,  or  by 
his  oath  ;  as  to  writ  there  is  no  doubt,  and  there  is  here  no  questioo- 
And  as  to  the  oath,  why,  it  is  a  most  extraordinary  supposition  thst 
the  document  is  annihilated ;  for  what  is  the  course  followed  de  praxi, 
when  I  refer  such  a  matter  to  the  oath  of  party?  The  first  step 
taken  is  to  present  the  bill,  and  ask  if  he  signed  the  document  U 
he  says  he  did  not,  there  is  an  end  of  the  matter ;  but  if  he  says 
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that  he  did,  wKat  doeg  tiiat  imply  and  acknowledge  ?  Plainly,  that  19  J^ne  1833. 
of  such  a  date  he  subscribed  such  a  document,  and  that  he  deliver-       tV*^^ 
ed  that  document  to  the  parties,  who  gave  a  certain  value  for  the  Henderson 
same,  and  necessarily  infers,  from  its  essence  and  nature,  the  fiact  •^^  Murdoch, 
of  pecuoia  numerata.     There  is  no  annihilation  of  the  document;  opinion  of 
OQ  the  contrary,  the  production  of  it  is  absolutely  necessary.     If  it  Court, 
is  Dot  produced,  no  action  can  possibly  lie.     If  not  produced,  it  is 
presamed  to  have  been  extinguished  proprio  modo.     Lord  Gillies 
admits  that  the  constitution  of  the  debt  here  is  proved  by  the  oaths ; 
bat  if  so,  what  is  to  prevent  resting  owing  to  be  reared  up  in  the 
same  way  ?  The  next  question  put,  if  the  subscription  be  acknow- 
ledged, is,  have  you  paid  it  ?   Is  it  resting  owing  ?  And  here,  as  to 
resting  owing,  I  most  observe  that  these  terms  are,  in  legal  construc- 
tion, negative,  and  incapable  of  positive  proof.     The  principal  pro- 
position implied  in  them  is  clearly  a  negative,  viz.  that  the  debt  has 
oot  been  paid,  and  undoubtedly  implies  the  previous  aiSrmative 
proposition,  as  legally  proved,  viz.  that  the  debt  was  contracted.     I 
merely  advert  to  this,  to  shew  the  practice,  and  hqw  it  has  naturally 
happened  that  the  party  is  bound  to  say,  quomodo  [et  quando  he 
paid  it.     All  these  principles  are  plain,  when  there  is  but  one  ac- 
ceptor ;  and  if  there  had  been  only  the  two  defenders  acceptors  in 
the  present  case,  I  would  not  hesitate  one  moment  about  the  mat- 
ter. But  where  there  are  many  acceptors,  say  four,  quid  juris  in  that 
case  ?  Am  I  bound  to  bring  forward  all  the  four  ?  Does  the  law  say 
that  you  never  can  prove  resting  owing,  unless  you  bring  the  whole 
acceptors  into  the  field,  as  if  they  were  a  joint  company  ?  Or  am  I 
at  liberty  to  select  any  one  of  them  ?  Suppose  I  bring  forward  all 
the  four,  and  that  A  swears  that  he  signed  the  bill,  and  never  paid 
it^  but  that  B,  C  or  D  may  have  paid ;  suppose,  in  like  manner,  I 
go  through  the  whole  of  them,  and  they  all  swear  in  similar  terms, 
there  can  be  no  doubt  but  that  the  debt  is  proved  to  be  constituted, 
and  also  to  be  resting  owing.     But,  suppose  that  any  one  of  the 
four  is  dead,  or  has  become  insane,  and  thus  his  oath  cannot  be  got, 
quid  juris  then  ?  Is  the  creditor  to  be  cut  out  of  his  legal  remedy 
by  that  chance  or  fatality  ?  Are  all  of  them  to  be  liberated,  because 
one  of  them,  who  is  dead,  may  have  paid  the  debt  ?  I  cannot  come 
to  that  conclusion.     But,  further,  how  is  such  a  doctrine  to  be  re- 
conciled with  the  rule  of  law,  that  the  oath  of  no  one  individual  can 
affect  any  one  but  himself  and  his  own  interests.     If  the  oath  of  A 
cannot  affect  B,  and  the  oath  of  B  cannot  affect  A,  why  should  the 
oath  of  A  have  less  effect,  merely  because  it  happens  that  another 
was  also  bound  along  with  him  ?  and  if  B's  oath  can  never  operate 
against  A,  or  his  interests,  what  difference  is  there  between  the  sup- 
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19  Jane  1833.  position  of  B'd  death^  and  that  he  had  never  existed  ?  There  is  a 
^^^V^*^  great  difference  between  an  oath  on  reference  and  an  oath  of  te»- 
HendenoQ  timony.  A  reference  to  oath  of  party  is  a  reference  to  the  con- 
and  Murdoch*  science  of  the  indiridual,  and  for  the  purpose  of  affecting  his  in- 
terests alone.  Now,  is  that  oath  to  vary  in  its  oonseqoenoes,  and 
to  be  relevant  or  not  relevanti  according  to  the  extrinsic  drcum- 
stance  of  any  other  person  being,  or  not  being,  a  party  in  the 
same  original  document  ?  If  signed  alone  by  the  referee,  then  the 
matter  is  complete ;  but  if  signed  also  by  another,  is  the  oath  to  be 
less  effectual,  although  the  oath  of  that  other  can  have  no  effect 
whatever,  and  can  operate  nowise  more  than  if  he  had  never  exist- 
ed ?  It  is  a  mistake  to  say  that  the  party  against  whom  such  a  de- 
mand is  made  has  no  remedy*  He  is  not  without  his  means  of  rc^ 
dress ;  for  he  has  it  always  in  his  power  to  refer  to  the  oath  of  the 
claimant  the  fact  either  of  pecunia  numerata,  or  of  payment.  The 
case  of  Stewart  v.  Stewart,  5  Dec.  1823|  appeared  to  be  predselj 
in  point,  and  decisive  of  the  present  question.  Any  difficulty  which 
occurs  seems  to  arise  from  three  sources;  first,  from  holding  the  on* 
ginal  bill  to  be  annihilated  by  the  lapse  of  the  six  years ;  aecoad, 
from  holding  the  nature  and  quality  of  the  debt  to  be  changed ;  and, 
third,  from  confounding  an  oath  of  reference  with  an  oath  of  testi- 
mony. On  the  grounds  I  have  stated,  I  am  of  opinion  that  the  in* 
terlocutor  of  the  Lord  Ordinary  ought  to  be  adhered  to. 

Lords  Glenke,  CraigU^  Meadawbank,  Meduyn  and  Monenif 
were  of  opinion  that  the  interlocutor  of  the  Lord  Ordinary  was  well 
founded,  while  Lords  Mackenzie  and  FuUerton  concurred  in  the  opi- 
nions delivered  by  Lords  Gillies  and  Cringletie. 

Their  Lordships,  therefore,  adhered  to  the  interlocutor  of  the 
Lord  Ordinary. 


Judgment 


Lord  Cor^im,  Ordinary.  Act.  MmOimd.  Caa^beUfr  Mack,  W.  & 

Ah.  Cumnghame,         Jam»  Law,  W.  S.  Agent.        D.  Qerk. 
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FIRST  DIVISION. 

No.  XCVII.  20  June  1833. 

THOMAS  HARKNESS  and  THOMAS  RANKIN 

Offetbui 
WILLIAM  A.  GRAHAM. 

MivoR. — BAMKauPT.— ^Litigious.— -PjtocESS.*^^!  minor  noi  en- 
gaged  in  any  trade  or  profeetian  hamng^  with  content  of  his  cura^ 
ion^  obtained  a  loan  and  granted  an  heritable  bond  for  a  sum  of 
wmeg^  and  a  ranking  and  mle  of  his  estate  having  been  brovgtU, 
ofier  his  nugority^-^foimdj  that  the  general  creditors  were  entitled^  in 
that  proccBSy  to  challenge  Ae  bandy  via  exceptionisy  on  the  ground  of 
minority  and  lesion,  except  in  so  far  as  the  creditor  in  the  bond  could 
prove  the  money  borrowed  to  have  been  in  rem  versum  of  the  minor, 
and  that  this  right  of  challenge  was  not  barred  by  a  deed  of  ratifi^ 
aUion  granted  by  the  debtor  after  majority,  but  ditring  the  dependence 
of  the  ranking  and  sale* . 

In  1826)  James  Smith  of  Jerbargh  granted  bond,  for  L.eOOO  of 
borrowed  money,  to  his  brother  Alexander  Smith  of  Land,  with  se- 
curity over  the  hinds  of  Jerbargh  and  others,  upon  which  Alexander 
Smith  was  infeft  Upon  the  death  of  Alexander  Smith,  in  1827, 
lie  was  succeeded  by  his  son  William  Smith,  then  a  minor,  in 
whom  the  title  to  the  bond  and  disposition  in  security  was  comple* 
ted  by  a  precept  of  clare  constat  from  James  Smith.  William 
Smith,  while  still  in  minority,  being  only  eighteen,  and  following  no 
trade  or  pr<rfiession,  borrowed  from  the  respondent  Graham  L*4000, 
in  security  of  which  he,  with  consent  of  his  curators,  granted  an 
heritable  b<Hid  and  security  oyer  the  lands  of  Land,  and  also  as- 
signed over  the  bond  for  L.  6000.  Upon  this  disposition  Graham 
was  infeft. 

A  ranking  and  sale  was  afterwards  brought  of  the  estate  of 
Jerburgh,  belonging  to  James  Smith,  the  debtor  in  the  bond,  for 
L6000;  and  sequestration  was  also  awarded  against  William 
Smith,  and  a  ranking  and  sale  brought  of  his  estate.  After  this 
ranking  and  sale  was  brought,  William  Smith,  haying  attained  ma- 
jority, granted  a  ratification  of  the  bond  for  L.  4000,  on  the  nana- 
tire  that  the  whole  sum  had  been  applied  for  his  behoof. 

In  the  ranking  of  Jerburgh,  the  judicial  factor  on  William 
Smith's  estate  eteimed  to  be  ranked  for  the  bond  for  L.  6000,  and 
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20  June  183a  Graham  claimed  as  a  rider  to  be  ranked  also  for  the  said  bond  to 
^*^V^i^    the  extent  of  L.  4000,  in  terms  of  the  bond  in  his  favour.    Thb 
^Ullkiir'  *°^    ^^™  ^^  objected  to  on  the  part  of  the  judicial  factor  and  common 
Graham. '        agent  of  the  creditors  of  William  Smith,  who 


Pursuers* 
Pleas. 


Defender's 
Pleas. 


Pleaded — The  bond  and  disposition  having  been  executed  by 
William  Smith  when  he  was  in  minority,  and  engaged  in  no  trade 
or  profession,  is  null  and  void,  upon  the  ground  of  minority  and 
lesion.  Although  the  bond  was  granted  with  consent  of  the  nd- 
nor's  curators,  still  lesion  is  presumed,  unless  the  money  is  proved 
to  have  been  in  rem  versum  of  the  minor.  The  onus  of  pro^ 
ving  this  lies  on  the  creditor  who  took  the  bond,  and  who,  in  lend- 
ing his  money,  was  bound  to  see  that  it  was  applied  for  the  mi- 
nor's behoof.  As  the  bond  granted  in  such  circumstances  would 
have  been  reducible  on  the  head  of  minority  and  lesion,  it  is  equal- 
ly competent  for  the  creditors  in  a  ranking  and  sale  to  object  to  it 
by  the  way  of  exception,  in  the  same  way  that  they  could  insist  on 
excluding  from  the  ranking  any  deed  granted  prejudicial  to  their 
debtor. 

This  objection  is  not  removed  by  the  ratification  of  the  debtor 
after  his  majority,  as  that  ratification  was  not  granted  till  after  the 
ranking  and  sale  had  been  a  considerable  time  in  dependence,  and 
the  subject  had  been  rendered  litigious. 

Answered  for  Graham — Smith  the  debtor  being  satisfied  that  the 
loan  for  which  the  bond  was  granted  was  beneficial  to  him,  and  ap- 
plied for  his  behoof,  ratified  it  upon  attaining  majority.  It  was  not 
competent  for  him,  after  granting  that  ratification,  to  challenge  the 
bond,  neither  can  it  be  competent  on  the  part  of  his  general  credi- 
tors. At  all  events,  the  deed  of  ratification,  and  the  evidence  thus 
arising  of  the  debtor  being  satisfied  that  the  money  was  in  rem 
versum  of  him,  must  throw  the  onus  of  proving  the  reverse  upon 
the  party  making  the  objection  and  challenging  the  bond. 


The  Lord  Ordinary  pronounced  the  following  interlocutor: 
Finds  it  is  admitted,  that  the  disposition  and  assignation  in  ques- 
tion by  William  Smith,  in  fovour  of  the  claimant,  the  said  Wil- 
liam Alexander  Graham,  was  granted  by  him  as  a  security  for 
money  borrowed  from  the  claimanti  and  executed  when  he  was 
minor,  and  when  he  was  not  engaged  in  any  trade  or  profession : 
Finds,  that  the  creditors,  or  the  common  agent  in  the  ranking  as 
in  right  of  William  Smith,  are  entitled  to  insist  in  a  reduction  of 
this  deed,  on  the  ground  that  it  was  granted  in  his  minority,  and 
to. his  lesion :  Findsj  that  his  ratification  of  the  deed  after  thb  pro- 
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'cenwasin  dependence,  is  no  bar  to  the  challenge,  and  that  it  20  June  1833. 
*  may  be  competently  insisted  in  via  exceptionis  in  the  present  com-    ^'V^ 
'petition;  and,  before  farther  answer,  appoints  the  cause  to  be  en-  iJni^",J^;"* 
'  rolled,  that  the  claimant  William  Alexander  Graham  may  have  an  Graham. 
'  opportanity  of  stating  whether  he  will  undertake  a  proof  of  his 

<  avennent,  that  the  money  was  beneficially  employed  for  the  ini" 

<  Dor's  behoof/ 

Graham  reclaimed^  but  the  Court  unanimously  adhered.  Judgment. 

Lord  Balgray. — Wherever  there  is  any  extraordinary  act  of  ad-  Opinion  of 
ministration  of  a  minor's  estate,  such  as  selling  part  of  the  property    ^^^' 
or  borrowing  a  large  sum  of  money,  then  the  party  who  enters  in- 
to such  a  transaction  with  a  minor  and  his  curators  is  bound  to  be 
satisfied,  and  takes  upon  himself  the  risk,  not  only  that  the  transac- 
tion was  beneficial  for  the  minor,  but  that  the  money  thereby  ob- 
tained was  applied  necessarily  for  behoof  of  the  minor,  as  it  is  only 
this  that  will  protect  the  transaction  against  the  plea  of  minority 
and  lesion  to  which  it  is  exposed.     Lesion  is  in  law  to  be  pre- 
sumed, unless  a  beneficial  application  of  the  money  is  proved ;  and 
therefore  the  onus  of  proving  this  must  £Edl  on  the  party  founding 
upon  the  bond. 

Lord  President. — I  am  entirely  of  the  same  opinion.  From  this 
transaction  a  great  additional  burden  was  brought  on  the  estate  of 
the  minor.  This  is  lesion.  No  doubt  the  presumption  of  lesion  may 
be  removed,  by  its  being  proved  that  the  sum  was  profitably  expend- 
ed for  the  minor ;  but  in  so  far  as  the  party  founding  on  the  bond 
cannot  prove  this,  the  presumption  applies,  and  the  bond  will  be 
reduced ;  the  onus  must  therefore  be  on  the  party  pleading  upon 
the  bond. 
Lords  Craigie  and  Gillies  concurred. 

Lord  Conhomte,  Ordinary.       For  Objectors,  Buihajwrd.       Thoma$  Bankm,  S.  &  C. 
Agent.  For  Graham,  Jamegon,  Paton,  Andrew  Clawn^  W.  &  Agent. 

5.  Clerk. 

T. 
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FIRST  DIVISION. 

No.  XCVIIL  20  Jum  183a 

BUCHANAN,  WATSON  and  COMPANY 

againMt 
JAMES  GRAHAM  ADAM. 

Ikkotation.— Society.— Presumption. — Vpcn  tlie  diuobOiimtf 
a  mercantile  company^  ammting  of  two  partners^  one  of  Aem,  toho 
hady  by  public  adoertisement^  undertaken  to  diackarye  the  dAit  tf 
Ae  company^  Iiatfing  aflerwards  commenced  businees  under  a  nw 
JlrtHj  and  entered  into  various  transactions  with  a  mercantik  em- 
pony  to  whom  he  mid  his  former  partner  were  indAtedj  prindpaBf 
with  a  view  to  a  settlement  of  the  diAt ; — heidj  that  these  transadimi 
although  not  communicated  to  his  partner,  did  not  amount  to  a  nmxt' 
tio  of  the  debt,  and  that  the  latter  was  still  UaNe  for  thebalanoeim 
at  the  dissolution  of  the  company. 

In  1828,  the  oompany  of  Denny  and  Adam,  (the  defender,)  mer- 
chants in  Glasgow,  nmde  various  conngnments  to  Watson,  Spenee 
and  Company,  ^  ho  carried  on  business  at  Rio  Janeiro  as  a  tnaneh 
of  the  pursners'  house,  who  are  merchants  in  Glasgow,  and  in  part* 
nership  with  them,  and  upon  the  credit  of  these  consignments  lap 
adrances  were  made  by  the  pursuers  to  Denny  and  Adam.  A 
minute  of  agreement  was  afterwards  entered  into  by  Denoy  and 
Adam,  dissolving  their  partnership,  and  fixing  the  terms  of  the  dis- 
solution, which  was  published  in  the  following  terms  :  *  DissoLU- 

*  TiON  OP  Partnership. — The  copartnership  carried  on  by  the 

<  subscribers,  under  the  firm  of  Denny  and  Adam,  was  dissolved 

<  by  mutual  consent  on  the  15th  May  last,  when  the  subscriber, 

<  James  G.  Adam,  retired  from  the  business.     The  debts  doe  to 

*  and  by  the  concern  will  be  discharged  by  the  subscriber  John 
^  Denny.     Glasgow,  5  June  1829/ 

At  this  date,  advances  had  been  made  by  the  pursuers  above  the 
value  of  the  consignments,  to  the  amount,  as  alleged  by  them,  of 
upwards  of  L.2000 :  10 :  10 ;  with  regard  to  the  liquidation  of  whicb, 
various  communings  passed  between  the  parties,  and  the  porsoers 
wrote  the  following  letter  to  Mr  Denny,  (with  whom,  in  the  mean- 
time, they  had  continued  to  carry  on  transactions  as  formerly,  under 
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die&m  of  Jokn  Denny  and  Company.)   *  Qkagnw,  QA  MarA  1890.  SO  June  less, 
— *  Sir,  We  have  given  consideration  to  the  proposal  made  by  yon    ^'■^V^ 
four  days  since,  to  the  writer  of  the  present,  for  the  gradual  liqui-  ^"^J^nd 
dadoD  of  the  balance,  at  the  debit  of  yoor  late  concern  of  Denny  and  Co.  «.  Adam. 
Adam,  in  our  books,  arising  from  over  advances  on  consignments 
to  Watson,  Spence  and  Company  of  Rio  de  Janeiro,  and  which 
will  amoant,  according  to  the  most  accurate  calculation  we  can  al 
present  make,  to  about  L.2000  sterling.    This  proposal  we  take  to 
be  in  substance  as  follows :  That  you  should  bring  forward  L  5O0O 
worth  of  printed  goods,  &c.  to  be  shipped,  within  three  months 
of  this  date,  to  Watson,  Spence  and  Company :   That  these 
goods  should  be  subject  to  our  inspection  at  the  time  of  pack* 
log,  and  that  the  prices  at  which  they  would  be  charged  in  the 
lovoioe  woold  be  their  cash  value  in  this  country  at  the  time  of 
flhipment,  (deducting  debentures,)  regarding  the  correctness  of 
which  we  abould  be  satisfied,  and  that  we  should  come  under  ad- 
vance to  you  to  the  extent  <xf  one-half  the  invoice  amount,  the 
balance  of  the  proceeds  being  applicable  to  the  liquidation  of 
D.  &  A«'8  debt.     Although  we  expect  that  four  or  six  weeks  will 
pat  us  in  possession  of  such  documents  as  will  enable  us  to  claim 
from  you  payment  of  the  balance,  whatever  it  may  be,  in  cash, 
we  have,  notwithstanding  the  inconvenience  we  have  been  sub- 
jected to  by  being  so  long  deprived  of  this  money,  and  the  dis- 
satisfiu^tion  we  have  felt  at  your  procrastination  of  a  settlement, 
every  wish  to  make  it  as  easy  and  convenient  for  you,  as  a  due 
regard  for  our  own  interest  and  security  will  permit*     We  there- 
fore merely  propose,  in  addition  to  the  stipulations  mentioned  by 
yourself,  that  you  should  gp-ant  us  your  acceptances  at  two,  three, 
and  four  monUis,  from  first  instant,  for  L.2000,  in  equal  sums, 
which  bills,  it  would  be  understood,  would  not  be  put  in  circula- 
tion by  us  at  all,  but  would  be  delivered  over  to  you  respectively, 
at  maturity,  or  previously,  on  a  quantity  of  goods  being  shipped, 
entitling  you  to  an  advance  from  us  equal  in  amount  to  the  said 
bills.    You  may  feel  some  surprise  at  our  making  such  a  proposal, 
but  we  must  candidly  confess  to  you,  that  we  have  already  been 
so  often  disappointed  in  our  expectation  of  your  shipping  goods  for 
the  same  object,  that  in  entering  on  any  fresh  understanding  with 
yon,  we  are  desirous  of  obtaining  some  avaibtble  pledge  for  the 
fulfilment  on  your  part  of  its  stipulations,  &c.     Your  complying 
with  what  5re  have  now  suggested  will  make  it  necessary  for  you 
to  fulfil  the  agreement,  which  is  all  we  require.    The  stamped 
*  bills  of  lading  and  policies  of  insurance  wonld,  as  usual,  be  de- 
^  posited  with  us.     Should  you  comply  with  our  suggestion,  the 
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20  June  183a  *  sooner  we  set  about  accomplishing  the  arrangements  the  better; 

^^^V^    '  and  we  assure  you,  that  no  exertion  or  care  will  be  wanting  on  our 

w"^t*on*and     *  P*^^^  ^  render  your  goods  suitable,  in  every  respect,  to  the  demand 

Co.  V.  Adam.  <  at  Rio,  and  such  as  will  be  likely  to  yield  you  a  iair  profit   Begging 

<  the  favour  of  a  reply  at  your  earliest  convenience,  we  are,'  &c. 

It  was  afterwards  agreed  with  Denny,  that  he  sliould  give  bills, 
accepted  by  John  Denny  and  Company,  for  L.1950  sterling,  due  at 
different  dates,  and  that,  in  other  respects,  tlie  arrangement  in  the 
letter  above  quoted  should  be  adopted.  Accordingly,  the  pursuers 
drew  three  bills  upon  Denny  and  Company  for  L.650  sterling  each, 
and,  upon  their  being  accepted  and  redelivered,  the  pursuers  grant- 
ed the  following  letter  of  acknowledgment :  <  Glasgow^  2!2d  March 

<  1830. — Messrs  John  Denny  &  Co. — Gentlemen,  We  have  this 
'<  day  received  from  you,  as  a  settlement  of  the  over-advances  made 

*  by  us,  on  your  late  firm  of  Denny  and  Adam's  consignments  to 

<  our  house  at  Rio  de  Janeiro,  Messrs  Watson,  Spence  and  Com- 

<  pany,  three  acceptances  for  L.650  each,  due  4th  July,  4th  August, 

<  and  4th  September, — in  all  L.1950 ;  which  sum,  if  it  be  more  than 

*  the  ascertained  balance  when  the  accounts  are  closed,  we  shall  re- 
'  pay  you  the  difference.     But  it  is  expressly  stipulated,  that  these 

<  bills  shall  not  be'  put  into  circulation,  but  shall  be  given  up  to 

<  you  when  certain  shipments  to  Watson,  Spence  and  Company  are 

<  made  by  you,  according  to  the  understanding  stated  in  our  letter 

<  to  Mr  Denny  of  8th  instant,  one- half  of  which  shipments  is  to  be 

<  advanced  by  us  here,  and  the  other  half  to  go  to  the  liquidation 

<  of  said  over-advances.     We  are,'  &c. 

The  consignments  here  agreed  upon  not  having  been  made,  the 
pursuers  wrote  the  following  letter  to  Denny  and  Company :  '  27 

<  May  1830.     Messrs  John  Denny  &  Company. — Gentlemen, 

*  As  we  have  not  heard  any  thing  from  you  of  late  regarding  the 

<  dispatch  of  the  goods  you  had  in  preparation  for  shipment  to 

*  Messrs  Watson,  Spence  and  Company,  we  presume  you  hare 

<  given  up  all  intention  of  liquidating  the  balance  of  D.  and  A.'s 

<  account  with  us  in  the  manner  you  proposed.     We  consider  ou^ 

<  selves,  therefore,  freed  from  any  obligation  not  to  put  in  circu- 

<  lation  the  bills  you  granted  us,  which  we  therefore  intend  to  ne- 

<  gotiate  inmiediately ;  and  give  you  this  intimation,  that  you  may 

*  be  prepared  to  retire  them  when  at  maturity.     We  remain,'  &c. 

Denny  and  Company  having  soon  afiterwards  become  bankrupt^ 
the  pursuers  made  a  demand  upon  the  defender,  Mr  Adam,  for 
payment  of  the  outstanding  balance  due  by  Denny  and  Adam  at 
the  date  of  the  dissolution  of  the  company ;  and  upon  his  resisting 
this  demand,  they  raised  the  present  action  against  him,  conda- 
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ding  for  pajrment  of  L.2d57  :  10  :  10,  as  the  balance  alleged  to  be  SO  June  issa 
due.  ^*^^V^^ 

Buchanan, 
Watson  and 

The  main  plea  in  defence  waJi — The  pursuers,  by  transacting  with  Co.  9.  Adam. 
Denny  under  his  new  firm,  after  they  were  in  the  knowledge  of  the  j^Jf^^j^er'a 
dissoIudoD  of  the  company  of  Denny  and  Adam,  and  that  Denny  Pleas, 
lad  undertaken  the  payment  of  the  debts  of  the  company,  by  recei- 
ving bills  from  Denny,  or  Denny  and  Company,  in  regard  to  their 
claim,  without  intimation  to,  or  the  knowledge  of  the  defender;  and 
finally,  by  entering  into  a  transaction  with  Denny,  which  the  pur- 
suere  acknowledged,  to  b^  a  settlement  of  their  advances  made  to 
Denny  and  Adam,  and  all  this  without  the  consent  or  knowledge  of 
the  defender,  completely  discharged  any  claim  which  they  might 
have  had  against  him  at  the  dissolution  of  the  company. 

In  support  of  this  plea  it  was  maintained,  that  the  question  of 
novation,  or  substitution  of  one  debtor  for  another,  is  dependent  on 
the  circumstances  of  every  case.  It  is  true  that  it  is  not  to  be  pre- 
sumed. The  mere  granting  of  a  new  document  or  obligation  is  not, 
by  itself,  to  be  construed  into  an  abandonment  or  discharge  of  the 
former  obligation.  But  although  novation  is  not  to  be  presumed, 
it  is  quite  plsun  that  it  may  be  proved  and  established,  either  by  the 
nature  of  the  transaction,  or  by  the  terms  of- the  writings  execu- 
ted, '^r  Erskine,  (iii.  4.  22,)  while  he  lays  down  the  general  and 
abstract  rule,  that  '  neither  novation  nor  delegation  is  to  be  presu- 
'  med,'  adds  this  important  qualification,  as  a  clear  test  when  such  * 

a  change  of  contract  is  to  be  inferred.     <  But,'  he  says,  ^  where  a 

*  second  obligation  expressly  bears  to  be  granted  in  satisfaction  of 

*  the  first,  these  words  must  necessarily  be  explained  into  novation, 

*  or  a  discharge  of  that  first ;'  and  he  refers  to  tlie  case  of  Cbisholm 
V.  Gordon,  6  Dec.  1632,  Durie^  M.  16,472.  If  novation  is  not  to 
be  presumed  by  mere  implication,  still  justice  equally  requires  that, 
if  a  creditor  expressly  take  a  new  document  as  a  settlement,  the 
change  of  obligation  must  here  be  considered  as  proved. 

The  circumstances  of  the  present  case  bring  it  precisely  un- 
der the  authorities  that  have  just  been  noticed.  The  terms  of 
the  pursuers'  letter  of  22  March  1830  afford  express  proof  of  no- 
vation or  delegation,  and  do  not  require  the  aid  of  inference  or  pre- 
sumption. That  letter  bears,  in  a  formal  and  explicit  manner,  that 
the  pursuers  had  received  the  bills  of  Denny  and  Company,  as  a 
settlement  of  the  over-advances  made  by  them  on  Denny  and  Adam's 
consignments.  These  words  are  as  strong  as  if  the  bills  had  been 
said  to  be  in  satis&ction  of  the  former  debt,  and  it  is  impossible  to 
Bay  that  they  do  not  amount  to  a  declaration  that,  by  this  transac-. 


458 


DECISIONS  OF  THE 


No.  98. 


Pursuers* 
Picas. 


80  June,  1833.  The  defender's  argument  amounts  to  this,  that  where  one  of  two 
^^V*^  partners  intrusted  with  winding  up  the  company's  afikirs,  without 
w!uson*and  Stipulating  for  a  discharge  to  himself  and  his  partner,  engages  to 
Co.  V,  Adam,  ship  goods  on  such  terms  as  afford  a  prospect  of  paying  a  debt  in 
whole  or  in  part,  the  original  company's  engagement  is  at  an  end, 
and  its  partners  are  liberated.  But  such  an  unequal  and  impru- 
dent transaction  cannot  be  presumed ;  and  it  would  require  the 
clearest  expression  of  intention  to  discharge  any  party  originally 
liable  for  the  pursuers'  debt  There  is  no  express  discharge  how- 
ever ;  and  the  circumstances  of  the  case,  and  terms  of  the  agreement, 
do  not  warrant  the  inference  of  an  implied  or  virtual  discharge. 
There  is  no  analogy,  as  contended  for  by  the  defender,  between 
this  case  and  those,  where  creditors,  by  giving  time  or  indaigenoe 
to  an  acceptor,  or  other  principal  debtor,  have  been  held,  by  so  do- 
ing, to  discharge  the  drawer,  indorser,  or  cautioners.  But  such 
effect  has  only  been  held  to  follow  in  the  case  where  the  different 
parties  stand  in  the  relation  to  each  other  of  principal  debtor  and 
cautioner,  and  not  where  the  debtors  are  all  liable  as  principals. 
See  Lord  Gifford's  speech  in  affirming  the  judgment  of  the  Court 
of  Session,  in  the  case  of  Robinson  v.  Edgars  and  Lyon,  II  May 
1826  ;  Chitty  on  BiUs,  (edit.  1827,)  297  ;  Thomson  on  Bills,  393 
and  589. 


The  cause  came  first  before  Lord  Medwyn,  who,  to  an  order  for 
cases,  subjoined  the  following  note :  <  Two  points  were  pleaded  at 
the  debate :  Isty  That  by  entering  into  a  new  transaction  with 
Denny  without  intimation  to  Adam,  by  which  payment  was  ex- 
pected to  be  obtained  of  the  debt  due  by  Denny  and  Adam,  all 
claim  against  Adam  has  been  discharged.  2^,  That,  at  least,  the 
claim,  in  consequence  of  the  transaction  or  settlement  with  Denny, 
cannot  exceed  the  sum  of  L.1950.  The  Lord  Ordinary  does  not 
see  any  difficulty  in  this  last  point,  as  it  does  not  appear  to  him, 
that,  looking  to  the  statements  in  the  record,  any  othet  alteration 
was  made  by  the  letter  of  22  March  1830,  on  the  agreement  in 
that  of  the  8th,  except  that  the  pledge  for  making  the  consign- 
ment was  to  be  bills  for  L.1950,  which  Denny  probably  maintain- 
ed the  debt  would  not  exceed,  instead  of  L.2000.  As  to  the  other 
point,  he  has  had  considerable  difficulty  in  forming  any  opinion.  It 
is  a  point  of  very  general  importance,  and  does  not  appear  to  have 
been  decided  in  this  Court,  in  circumstances  in  all  respects  the 
same ;  for  there  are  some  shades  of  difference  in  the  only  Scotch 
case  referred  to ;  Buchanan  and  Company  against  Sommerriliei 
19  Feb.  1779.  On  this  account,  the  Lord  Ordinary  has  tboogiit 
it  expedient  to  appoint  cases/ 
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The  cause  came  afterwards  to  depend  before  Lord  FuUerton,  20  June  IdSS. 
wli6  reported  it  with  the  following  note :  <  In  rerard  to  the  true  J*^^^*"^^ 

i.  •  1  111  1  Buchiman, 

^•iBountof  the  over-adrances  made  by  the  pursuers  to  the  company  watson  and 

<  of  Denny  and  Adam,  the  parties  are  at  issue  on  matters  of  fact,  ^^  v*  Adam. 
^wUdb  would  require  to  be  ascertained  in  competent  form.    The 

*  qoestion  discussed  in  the  cases  is  preliminary  to  that  inquiry,  being, 
'  whether  the  transaction  between  the  pursuers  and  John  Denny,  after 
'  the  intimated  dissolution  of  the  company,  did  not  operate  as  a  dis- 

<  ehaigeof  the  retiring  partner  Adam's  liability  for  the  company  debt  ? 

*  Eren  on  this  point  the  parties  respectively  make  some  ayerments 
^  which  are  not  admitted ;  but  they  appear,  from  the  course  of  ar- 
'gument  adopted  in  the  cases,  to  have  waived  any  demand  of  proof 

<  on  those  points,  so  that  the  question  must  be  decided  on  the  &cts 

*  as  admitted,  and  the  legal  inferences  from  the  documents  produ- 
'  ced.   It  is  admitted,  or,  at  all  events,  may  be  assumed,  in  the  pre- 

*  sent  discussion,  that  a  debt  had  been  contracted  by  the  company 
'  of  Denny  and  Adam  to  the  pursuers.  It  is  admitted  that,  in  May 
'  1829f  the  company  of  Denny  and  Adam  was  dissolved,  and  that, 
'on  the  dd  of  June  1829,  intimation  of  the  dissolution  was  duly 
'  made,  containing  a  notice,  *  that  the  debts  due  to  and  by  the  con- 
**  cem  would  be  discharged  by  the  subscriber,  John  Denny.'  It 
'  is  averred  by  the  defender,  that,  by  the  agreement  between  him 

*  and  his  partner  at  the  time  of  the  dissolution,  John  Denny  was 
^  bound  to  relieve  the  present  defender,  Adam,  of  all  the  company 

*  debts ;  and  from  the  minute  of  agreement  produced,  it  is  probable 

*  that  this  is  the  fact.     But  this  is  not  admitted  by  the  pursuers ; 

*  and,  at  any  rate,  it  is  denied  by  the  pursuers,  and  there  is  no  proof 
^  to  the  contrary,  that  the  terms  of  this  agreement  were  made  known 
'  either  to  the  public  or  to  the  pursuers.     It  is  also  admitted  by  the 

defender,  that,  though  the  business  was  carried  on,  after  the  dis- 
solution, by  Denny,  under  the  firm  of  Denny  and  Company, 
Denny  was  the  sole  partner  in  the  concern.  The  question  then 
iSf  wbetber,  considering  the  situation  of  Denny,  and  his  powers 
in  regard  to  the  dissolved  company,  as  intimated  in  the  notice  of 
dissolution,  the  transaction  in  March  1830  is  to  be  viewed  as  a 
dischargee  of  the  company,  and  consequently  of  the  defender, 
Adam,  and  an  adoption  of  the  separate  security  of  the  new  com- 
pany, consisting  of  Denny  alone?  The  opinion  of  the  Lord  Ordi- 
[lary  is,  that  it  cannot  be  so  viewed.  As  the  pursuers  unques- 
tionably held  both  of  these  parties  bound,  the  discharge  of  that 
oint  obligation,  on  an  undertaking  of  payment  by  only  one  of 
bem,  is  not  to  be  presumed.  In  some  of  the  cases  referred  to  by 
he  defender,  as  when  a  bill  payable  by  the  company  was  given 
rp  on  receiving  a  bill  by  the  remaining  partners,  or  when  a  do- 
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Buchanan, 
Watson  and 
Co.  V.  Adam. 


cumentwas  taken  from  tbe  remaining  partners,  ^  in  satisfaetion'of 
the  company  debt,  the  plea  of  novatio  might  be  held  to  be  esta- 
blished by  direct  proof.     But  the  present  case  is  one  of  a  diffe- 
rent kind.     The  pursuers  having  applied  to  Denny  for  payment, 
and  being  unable  to  obtain  it,  entered  into  the  transaction  of  Marck 
1830 ;  which  seems  to  be,  in  substance,  nothing  more  than  an  ob- 
ligation, on  the  part  of  Denny,  to  put  into  the  hands  of  the  paT- 
suers  goods  to  a  certain  amount  by  invoice ;  and  on  the  part  of 
the  pursuers,  to  advance  upon  those  goods  half  of  that  amount, 
while  the  balance  of  the  proceeds  upon  the  sales  is  to  be  applicable 
to  the  liquidation  of  D.  and  A.'s  debts/     And  the  Lord  Ordinary 
does  not  think  that  the  expression  in  the  second  letter  of  the  2*2 
March,  that  the  bills  for  L.1950  are  received  <  as  a  settlement  of 
'  the  over-advances  made  to  Denny  and  Adam,'  alters  tbe  case. 
This  expression  must  be  construed  in  connexion  with  the  rest 
of  the  letter,  and  with  the  transaction  to  which  it  relates.    Now, 
by  that,  the  bills  were  granted,  not  absolutely,  but  as  the  instru- 
ment for  securing  the  performance  of  Denny's  obligation  to  con- 
sign goods, — the  stipulation  being,  that  the  bills  were  to  be  deli- 
vered up  on  a  quantity  of  goods  being  shipped  to  twice  the  amount 
of  the  bills.     According  to  the  remark  in  the  note  of  the  former 
Lord  Ordinary,  ^  no  other  alteration  was  made  by  the  letter  of  22 
March  1830,  on  the  agreement  in  that  of  the  8th,  except  that  the 
pledge  for  making  the  consignmentwastobe  bills  for  L.1950,  which 
Denny  probably  maintained  the  debt  would  not  exceed,  instead  of 
L.2000.'  The  Lord  Ordinary  thinks  there  is  nothing  in  sach  a 
transaction  which  can  be  considered  as  importing  a  discharge  of  tbe 
company,  or  of  the  retiring  partner.    It  appears  to  be  only  a  legiti- 
mate measure  for  obtaining  payment  or  liquidation  from  one  of  the 
parties  bound,  without  in  any  way  waiving  the  claim  upon  the  other. 
Accordingly,  the  defender  seems  to  rest  his  case,  not  so  much  upon 
any  express  or  implied  discharge  contemplated  by  the  pursuers,  as 
upon  the  necessity,  in  equity,  of  attaching  to  the  transaction  that 
effect ;  in  consequence  of  the  supposed  injury  which,  on  any  other 
view,  be,  the  retiring  partner,  must  suifer,  by  the  pursuers  failing 
or  delaying  to  make  effectual  a  claim  which  might  have  instantly 
been  made  good  on  the  intimation  of  the  dissolution.     But  hb  ar- 
gument on  this  point  seems  to  involve  the  fallacy  of  assuming,  io 
the  first  place,  that  an  intimation  of  the  kind  implies,  not  merely 
that  one  of  the  partners  is  authorised  to  manage  and  close  the  com- 
pany concerns,  but  that  tangible  funds  ^re  actually  placed  io  his 
hands  for  the  instant  payment  of  all  the  company  debts ;  and,  2dly, 
that  such  being  the  case,  the  retiring  partner  is  entitled  to  leafs 
matters  to  be  settled  between  the  managing  partner  and  the  com* 
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'pany  creditors  as  they  see  cause,  they,  and  not  he,  undertaking  80  June  1833. 

*  the  hazard  of  any  delay.     But  neither  the  one  nor  the  other  is 
'  tie  case.    The  only  object  of  such  an  intimation  is,  to  authorise  ^^tson  and 

*  company  creditors  or  company  debtors  to  deal  in  safety  with  the  Co. ».  Adanu 
'  maoaging  partner.     In  the  present  case,  it  will  be  observed  that 

'  the  defender  admits — what  indeed  is  proved  by  the  document  pro- 
'  duced  by  himself,  namely,  the  minute  of  agreement — that  part  of 
'the  company  effects  was  taken  possession  of  by  himself;  and  so 
'  £ir  as  the  Lord  Ordinary  can  perceive,  he  does  not  aver  on  the 
'  record,  that  company  funds  were  actually  in  Denny's  hands,  suf- 
'  ficient  to  enable  him  to  discharge  the  company  debt,  at  the  time 
'when  the   transaction   between  him  and  the  pursuers  was  en- 

*  tered  into.     2dly,  It  is  a  mistake  to  suppose  that  a  retiring  part- 

*  net  is  entitled  to  plead  either  ignorance  of  the  proceedings  of  the 
'  partner  appointed  to  close  the  concern,  or  inability  to  prevent  him 
'  from  postponing  payment  of  the  company  debts.  The  retiring 
'  partner  is  bound  to  inquire  into  the  actings  of  the  managing  part^ 
'  ner,  and  he  has  the  power,  in  the  character  of  partner,  a  fortiori,  if 
'  he  has  such  an  obligation  as  that  founded  on  by  the  defender,  to 
'  compel  the  managing  partner  to  obtain  discharges  of  the  company 

*  debts,  if  he  has  company  funds  sufficient  for  that  purpose.     There 

*  would  thus  arise  this  dilemma — that  if  the  retiring^  partner  knew 
'  of  the  insufficiency  of  the  company  funds  in  the  hands  of  the  ma- 
^  naging  partner  at  the  time  of  the  dissolution,  he  clearly  could 

>  not  urge  any  plea  of  hardship  arising  from  a  transaction  like  that 
'  in  question ;  and,  on  the  other  hand,  if  he  knew  the  funds  were  suf- 

>  ficient,  he,  on  failing  to  enforce  the  appropriation  of  them  to  the  dis-  . 
'  charge  of  the  company  debts,  would  be  much  more  justly  charge- 

^  able  with  giving  time  to  the  remaining  partner,  than  third  parties 
^  who  had  no  information  of  the  true  state  of  the  company  funds, 
^  and  were  obliged  to  take  the  measures  appearing,  in  sound  dis- 
^  cretion,  the  best  calculated  to  obtain  payment.  For  it  must 
^  be  remembered,  that  a  retiring  partner,  though  he  cannot  com- 
'  pel  the  company  creditor  to  take  payment,  if  he  rather  chooses 

*  to  enter  into  a  new  transaction  with  the  remaining  partner,  has 

*  the  means  of  compelling  the  company  creditor  either  to  take  pay- 
•*  ment  or  discharge  the  company.  Upon  the  whole,  then,  the  Lord 
'  Ordinary  would  have  been  disposed  to  pronounce  an  interlocutor 

<  in  fiivour  of  the  pursuers,  had  it  not  been  for  the  case  of  Buchanan 

*  and  Sommerville,  referred  to  by  the  "defender.  That  case,  indeed, 
^  differed  from  the  present  in  some  circumstances  more  favourable 
^  to  a  presumption  of  a  discharge  of  the  dissolved  company :  as^ 

*  in  thejirst  place,  the  new  company  included  a  partner  who  had 

<  not  been  a  member  of  the  former ;  and,  2<f/y,  it  appears  from  the 

2  g2 
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20  Jane  1633.  *  report,  that  the  creditor,  aft^r  making  onthis  aeconnt,  and  draw" 

^""^"y/^^    <  ing  the  bill  on  the  old  firm,  *  i^eed  to  take'  an  acoeptaBce  by  the 

Watton*rnd     *  "®^  ccftttpsiuj.    But  as  the  report  contains  no  intimation  that  these 

Co.  V.  Adam.  *  Specialties  weighed  with  the  Coart  in  pronouncing  the  decision,  and 

^as  the  question  is  one  of  very  eonsiderable  practical  importance, 

<  the  Lord  Ordinary  has  thought  it  most  advisable  to  report  it' 

Opinion  of  When  the  cause  came  to  be  advised,  the  L/ord  President  said- 

Court.  It  is  true  that  novation  is  not  to  be  presumed ;  nor  will  it  be  rea- 

dily  presumed,  that  where  a  creditor  has  two  parties  equally  boand 
to  him  in  a  debt,  he  will,  without  some  onerous  consideration,  re* 
linquish  his  claim  against  one  of  them.  But  the  difficulty  here  is, 
that  it  was  a  complex  transaction  which  the  pursuers  entered  into 
with  Denny  and  Company,  for  their  own  behoof,  and  with  the  view 
of  making  large  profits ;  and  if  the  consignments  of  goods  had  been 
made,  as  was  agreed  upon,  such  profits  would  have  been  realised 
in  the  way  of  commission  and  otherwise,  in  addition  to  the  liquida* 
tion  of  the  debt  due  by  Denny  and  Adam ;  and  the  question  is, 
whether  they  were  entitled  to  enter  into  such  a  transaction,  and  to 
leave  the  former  claim  unsettled  by  Denny,  who  whs  empowered 
to  discharge  all  the  debts  due  by  the  company,  without  intimatioa 
to  the  defender  ?  and  his  Lordship  was  inclined  to  think  that  they 
were  not  It  was  not  a  case  of  simple  novation ;  but  a  transaction 
was  entered  into  with  the  view  of  making  large  profits,  which  would 
have  been  realised  if  the  terms  of  the  agreement  had  been  followed 
out. 

Lord  Balgray  took  a  different  view  of  the  case,  which,  however, 
he  said,  was  one  of  great  difficulty.  All  such  cases,  however,  de* 
pended  entirely  on  their  own  circumstances,  and  it  was  impossible 
to  lay  down  any  general  rule  applicable  to  all ;  but,  taking  all  the 
circumstances  of  the  present  case  together,  his  Lotdship  did  not 
think  that  they  warranted  the  defence  of  novation.  Such  a  trans- 
action, it  was  admitted,  was  not  to  be  presumed,  nor  did  the  ar- 
rangement here  amount  to  such.  If  the  goods  had  been  delivered, 
as  had  been  agreed  upon,  the  result  might  have  been  different; 
but  nothing  more  was  done  by  Denny  than  the  granting  of  bills, 
which  never  could  have  been  contemplated  by  the  parties  as  a  set- 
tlement of  the  balance  due  by  Denny  and  Adam.  The  transaction 
had  not  been  completed  by  the  delivery  of  the  goods ;  and  his  Lord- 
ship, therefore,  thought  that  Adam  sdll  continued  liable* 

Lord  Craigie  concurred  with-  Lord  Balgray.  It  was  entirely  a 
question  of  presumption  ffotn  the  facts  and  circumstances  of  the 
case,  which  his  Lordship  did  not  think  6upported  the  plea  of  the 
defender. 
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Lord  Gillies  also  concurred.     Novation  was  not  to  be  presumed  so  June  1833. 
without  the  clearest  evidence  of  the  intention  of  the  parties ;  and  J*^*^^*^ 

*^,  ,      BucbanaD, 

there  was  no  such  evidence  in  the  present  case ;  and  his  Lordship  Wataon  and 
was  not  inclined  to  carry  the  principle  of  the  cases  referred  to  by  Co.  p.  Adam, 
the  defender  further  than  their  circumstances  warranted.   Although  Opinion  of 
a  partnership  might  be  dissolved,  the  obligations  of  the  partners  sub-  ^^^^ 
tasted  until  payment  of  all  the  debts  due  by  the  company. 

Their  LordJiipsj  therefore,  *  find  that  there  is  no  novatio,  and  Judgment. 
^  that  the  defender,  James  Graham  Adam,  is  still  liable  to  the  pur- 
^  suers,  as  a  partner  of  the  company  of  Denny  and  Adam,  for  any 

<  sum  that  may  ultimately  be  found  to  be  due  in  this  action ;  and 

<  remit  to  the  Lord  Ordinary  to  proceed  accordingly,  reserving  all 
'  questions  of  expenses,'  &c. 

JjK^  Ordioary,  BUdwifm  and  FvMeriim,        Skene^  Chriglkoii,         R,  Bemajf,  W*  S. 
Ajgent.         Alu  Jameatm,  Neavet,        Jas.  Stuart,  &  S.  C.        D.  Clerk. 

c. 


SECOND  DIVISION. 

No.  XCIX.  20  June  1833. 

EARL  OF  MINTO 

offainst 

TRUSTEES  OF  SIR  WILLIAM  F.  ELIOTT. 

Appeai^ — Expenses. — The  Court  of  Session  do  not  ffrant  execution 
for  costs  given  in  the  House  of  Lords^  the  practice  being  ^  that  recog- 
nisances are  there  taken  from  the  solicitors  in  the  cattse  to  pay  any 
costs  that  may  be  awarded* 

Vot  Petitioner,  Dean  ofFac.  (Hope,)  Tod  jr  RmnanM,  W.  S.  Agents.  For 

Respondents,  Smd/ard.        W,  Edit  W.  a  Agent. 

S. 
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SECOND  DIVISION. 
No.  C  22  June  \m. 

WILLIAM  ROBERTSON 

offainst 
JOHN  BLAIR  HYNDMAN. 

Tenor. — Expenses. — The  genuineness  of  an  alleged  holograph  rf- 
ligation  may  be  competently  established  by  a  proving  of  the  tenor. 

In  an  action  brought,  in  1817,  before  the  Sheriff  of  Ayrshire,  by 
Hyndman  against  Robertson,  concluding  for  payment  of  alleged  ar- 
rears of  rent  and  security,  or  otherwise  for  removing  from  certain 
coal-works  held  under  lease  granted  by  one  Blair,  Hyndman's  pre- 
decessor, the  defender  produced,  along  with  his  defences,  and  found- 
ed on  an  alleged  holograph  obligation,  in  the  form  of  a  letter,  ad- 
dressed to  him  by  Blair,  of  date  posterior  to  the  lease,  by  which  he 
bound  himself  not  to  demand  any  rent  for  the  time  occupied  in 
sinking  for  coal,  and  to  pay  a  half  of  the  expense  of  that  operation 
and  of  fitting  up  the  works.  After  a  good  deal  of  litigation,  in  which 
the  document  alluded  to  was  repeatedly  the  subject  of  discussion 
and  of  observation  by  the  Sheriff,  who  finally  gave  effect  to  it  as 
a  valid  and  subsisting  obligation,  it  was  discovered  that  the  document 
had  disappeared  from  the  process,  and  Hyndman,  on  that  groundi 
craved  that  proceedings  should  be  sisted  till  it  was  again  produced, 
but  which  application  the  Sheriff  refused.  The  process  was  sub- 
sequently advocated  ob  contingentiam  of  another  action  at  the  in- 
stance of  Hyndman,  raised  in  the  Court  of  Session  ;  but  no  judg- 
ment on  the  merits  was  ever  pronounced. 

Robertson  afterwards  brought  an  action  before  this  Court  against 
Hyndman,  concluding  for  payment  of  half  of  the  expenses  of  sink- 
ing and  fitting  up  the  pits  for  working  the  defender's  coal,  in  terns 
of  the  obligation  above  mentioned.  It  being  stated,  in  defence,  that 
the  obligation  founded  on  was  not  produced,  and  further,  that  that 
which  had  been  produced  in  the  process  before  the  Sheriff  was  a 
forgery,  and  had  disappeared  from  that  process  under  circumstaoces 
which  attached  suspicion  to  the  pursuer,  the  Lord  Ordinary  sisted 
procedure  till  the  document  was  produced,  or  an  action  raised  for 
proving  the  tenor  thereof. 

A  proving  of  the  tenor  was  accordingly  brought  by  Robertson, 
and  he  produced  the  inferior  court  proceedings  as  adminicles,  and 
offered  to  prove,  further,  by  the  testimony  of  individuals  well  ac- 
quainted with  Blair,  and  the  character  of  his  handwriting,  that  die 
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obligation  in  question  was  holograph  of  the  alleged  granter,  and  22  June  1833. 
that  he  had  often  acknowledged  he  had  given  such  a  writing  in  qua-     ^^V^^ 
lification  of  the  pursuer's  lease.     It  was  objected  by  the  defender,  nynduxuau  ' 
that  it  was  not  competent  to  prove  the  tenor  of  an  alleged  holograph 
writing;  Fraser  v,  Davies,  16  June  1784,  M.  15,830;  and  suppo- 
sing it  were,  the  pursuer  would  be  bound  to  prove  a  special  casus 
amissionis. 

The  Court,  being  of  opinion  that  the  case  of  Fraser  did  not  at  all 
support  the  plea  of  incompetency,  ^  sustained  the  adminicles  pro- 
<  duced  as  sufficient  for  allowing  a  proof  of  the  tenor  of  the  writing 

*  libelled ;  allowed  the  pursuer  to  prove  the  tenor  and  casus  amis- 

*  sionis  thereof,  and  also  that  the  missive  libelled  on  was  holograph 

*  of  the  granter.' 

The  proof  which  was  in  consequence  adduced  did  not  account 
satisfactorily  for  the  loss  of  the  writing,  nor  raise  a  presumption  more 
unfavourable  to  the  one  party  than  the  other.     Biit  the  Courts  being  judgment 
satisfied  that  there  was  sufficient  evidence  both  of  the  tenor  and 
the  genuineness  of  the  writing,  found  and  decerned  accordingly. 

The  pursuers  having  moved  for  expenses,  Lord  Glenlee  said— 
I  think  expenses  ought  to  be  given  in  the  circumstances  of  this  case. 
I  am  quite  aware  of  the  general  rule  of  putting  on  a  party  the  ex- 
pense of  proving  his  own  title,  but  this  rule  must  give  way  where 
there  has  been  improper  opposition ;  and  here,  this  defender  must 
have  known  the  genuineness  of  the  writing  in  question,  and  ought 
not  to  have  insisted  on  a  proving  of  the  tenor. 

The  other  Judges  concurred;  and  the  pursuer  was  accordingly 
found  entitled  to  expenses. 

For  Pursuer,  Dean,  of  Fae.  fHope^J  Ferguson.  Robert  MacfarJan,  W.  S.         For 

Defender,  Jameeon,  Jamee  MacdonaM,        Akx,  Lindsay,  Ageot.        F,  Clerk. 

s. 


SECOND  DIVISION. 

No.  CI.  25  June  1833. 

GEORGE  CRICHTON 

affainst 

WILLIAM  BELL  and  WILLIAM  DOWNE  GILLON. 

Title   to    pursue. — Bankrupt. — Sequestration. — ^54  Geo. 
III.  c.  137,  §  56. — Personal  Objection.— >1.  An  assignation  to 
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85  June  1833.     an  unrecovered  debt  due  to  a  sequestrated  estate,  and  sold  to  the  US' 

^^^^V^        siffTiee  othermse  than  H^e  bankrupt  act  directs,  does  not  afford  a  tide 

BeU  md  ^'  ^^  suefor  payment.     %  A  partner  of  a  company  alleged  to  be  UaUe 

GilloD.  Jbr  the  same,  is  not  barred  from  stating  the  objection,  in  consequenee 

of  having  receivedpart  of  the  price  as  a  creditor  in  the  sequestration, 

when  in  the  knowledge  of  the  sale* 

John  Young  &  Company,  of  which  John  Young  was  the  sole 
partner,  was  sequestrated  in  1819.  Among  the  debts  given  up  hj 
the  bankrupt,  as  due  to  the  estate,  was  a  claim  of  considerable  amonnt 
against  Downe,  Bell  and  Mitchell,  a  dissolved  company,  which  had 
carried  on  business  as  wharfingers  in  London.  On  the  12th  itf 
June  1826,  a  meeting  of  the  trustee  and  commissioners  took  place, 
when  they  came  to  the  resolution,  <  that  the  outstanding  debts  wert 

*  of  so  desperate  a  character,  that  it  would  not  be  expedient  to  ex- 

*  pend  any  farther  sums  in  endeavouring  to  recover  them.'  One 
of  these  outstanding  debts  was  the  claim  against  Downe,  Bell  and 
Mitchell ;  and,  for  this,  Crichton,  die  pursuer,  offered  a  small  saiOi 
which  another  meeting  of  the  trustee  and  commissioners,  held  on 
the  20th  of  the  same  month,  agreed  to  accept,  the  meetuig  *  consider* 

*  ing  particularly,  that  it  was  one  of  the  claims  which  the  creditors 

<  have  resolved  to  abandon,  as  desperate  or  difficult  to  establish,  aod 

*  not  worth  the  delay  or  expense  of  a  law-suit'  Accordingly,  the 
trustee  granted  a  regular  assignation  of  the  claim  in  favour  of  Cricb* 
ton.  In  February  1827,  a  general  meeting  of  the  creditoroy  called 
for  the  purpose  of  considering  the  final  state  of  the  afiairs,  aod  \» 
give  directions  for  winding  up  and  concluding  the  sequestration^ 
approved  of  the  transaction  with  Crichton ;  and  the  creditors  rank- 
ed on  the  estate,  among  whom  was  the  defender  William  Bell,  a 
partner  of  Downe,  Bell  and  Mitchell,  drew  a  dividend,  which  was 
partly  composed  of  the  price  paid  for  the  assignment  to  the  debt  in 
question. 

Crichton  having  used  arrestments  ad  fundandam  jurisdictio- 
nem  against  Downe,  Bell  and  Mitchell,  as  an  English  company, 
and  the  representatives  of  certain  of  the  parties,  raised  the  present 
action,  in  which  he  called  also  Mr  William  Bell,  already  mention- 
ed, and  Mr  Gillon,  the  son  of  an  alleged  partner. 

By  the  45th  section  of  the  bankrupt  statute  it  is  enacted,  '  That 

<  if,  at  the  expiration  of  one  year  and  a  half  from  the  date  of 

<  the  sequestration,  any  of  the  personal  effects  of  the  bankrupt,  or 

*  any  debts,  whether  heritable  or  moveable,  due  to  him,  remained 

<  still  unrecovered,  it  shall  be  in  the  power  of  four-fifths  of  the  cre- 

<  ditors  in  number  and  valu^  convened  at  any  general  meeting  caU- 

<  ed  for  the  purpose,  after  one  advertisement^  two  weeks  previous  to 
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f  die  meedng,  in  the  newspaper  before  mentionecl,  to  direct  tbat  25  June  183& 

*  saeh  remaining  debts  and  effects,  and  also  any  contingent  or  future  p^**^^*^"^ 

*  interest  which  the  creditors  at  large  may  have  in  dividends  depo-  g^n  .q^ 
'  sited  in  bank,  or  lent  out,  as  aforesaid,  be  sold  off  by  public  auc-  Gilloo. 
<  don,  upon  three  months'  previous  notice,  published  in  the  news- 

*  paper  before  mentioned,  the  sale  either  to  be  in  whole  or  in  lots, 
*$B  a  majority  in  value  of  the  creditors  shall  direct' 

Founding  on  this  enactment,  Messrs  Bell  and  Gillon,  the  only  Defenders* 
defenders  who  entered  appearance,  pkaded,  inter  alia, — That  the     ^'' 
pnrsoer  had  no  title  to  pursue  for  the  debts  in  question,  the  assig* 
nation  being  ultra  vires  of  the  trustee,  and  in  direct  opposition  to  the 
prorittons  of  the  statute. 

It  was  answered — That  the  purciiase  of  these  debts  did  not  fall  ^^^er't 
vithin  the  enactment  quoted ;  that  any  such  objection  is  jus  tertii 
to  the  present  defenders,  and  is  excluded  by  the  special  approval 
of  the  sale  by  the  general  meeting  of  creditors.  Further,  tbat  the 
defender  Bell  is  personally  barred  from  stating  the  objection,  ha« 
Ting  not  only  approved  of  the  sale,  but  actually  taken  benefit  by  it 

The  Lord  Ordinary  *  repelled  the  objections  stated  by  the  de- 
^  fenders  against  their  liability  to  answer  as  defenders  in  this  pro- 
^  cess;  but  sustained  the  objections  stated  in  defence  by  them  as  to  the 

*  title  of  the  pursuer ;  dismissed  the  action,  and  decerned;  found  no 
'  expenses  due  to  either  party.'  The  following  note  of  opinion  was 
subjoined :  <  The  title  must  be  founded  on  the  bankrupt  statute ;  but 
^  the  Lord  Ordinary  cannot  see  that,  under  that  statute,  the  right 

*  to  unrecovered  debts  due  to  the  bankrupt  can  be  disposed  of  by 

*  the  creditors  in  any  other  way  than  in  that  specially  directed  by 
^  the  statute^  And  considering  the  interest  not  only  of  the  credi- 
^  tors  generally,  but  of  the  bankrupt,  who,  as  in  this  case,  may  not 
^  be  discharged,  or  may  have  right  to  a  residue,  it  seems  to  the  Lord 

*  Ordinary  that  there  was  good  reason  for  not  allowing  unrecover- 
^  ed  debts  belonging  to  him  to  be  alienated  privately,  without  any 

*  limitation  with  regard  to  the  price*  The  Lord  Ordinary  cannot 
^  hold  that  the  plea  of  jus  tertii  applies,  when  a  defender  denies  the 

*  title  of  his  pursuer^  since,  if  the  title  be  bad,  he  has  not  a  proper 
'  party  against  whom  to  obtain  a  valid  absolvitor  on  the  merits,  or 

*  frooi  whom  to  obtain  a  valid  discbarge  on  payment,  if  he  be  found 

*  liable*      The  personal  objection  to  Mr  BeU  does  not  seem  to  the 

*  Lord  Ordinary  to  be  valid     If  be  knew  xd  the  sale,  and  received 

*  a  share  of  the  price  in  dividend,  it  seems  to  the  Lord  Ordinary 
<  that  thia  might  infer  acquiescence  as  a  creditor,  and  bear  reduc- 
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25  June  IS33,  <  tion  by  him  as  such.     But  it  could  not  bind  him  as  a  debtor,  qua 

*  partner  of  Downe,  Bell  and  Company,  to  acknowledge  this  sale, 

*  while  the  bankrupt  and  other  creditors  were  not  bound  by  it,  and 
<  while  the  other  partners  of  Downe,  Bell  and  Company  were  liable 

*  to  no  such  objection  of  acquiescence/ 

The  pursuer  reclaimed^  as  did  also  the  defenders  against  the  find- 
ing of  no  expenses  being  due  to  them* 


Opinion  of 
Court. 


Judgment. 


The  Lard  Justice- Clerk  obsenred — Every  thing  must  be  done 
that  the  statute  enjoins  in  regard  to  the  disposal  of  outstanding 
debts,  in  order  to  render  the  right  of  a  purchaser  elBfectual,  let  the 
difficulties  which  ensue  be  what  they  may  in  the  present  or  any 
other  case.  The  enactment  in  question  is  not  only  quite  explicit 
in  support  of  the  interlocutor,  but,  I  think,  most  expedient;  for 
otherwise  transactions  such  as  the  present  might  become  a  fruitibl 
source  of  injustice  and  litigation. 

The  other  Judges  concurred* 

The  Court  refused  tlie  pursuer's  note,  but  altered  the  interlocator 
so  far  as  to  find  the  defenders  entitled  to  expenses. 

Lord  Mackenzie,  Ordinary.  For  tbe  Pursuer,  Rvtherftardf  Graham  BA 

LockharU  Hunter^  WkiUhead,  W.  S.  Agents.         For  GUlon,  JSeay,  Maeoaedm* 
John  Irving,  W.  S.  Agent.  For  BeU,  Buduauau  Jama  Imrit,  Ag^ 

R  Clerk. 

S. 


SECOND  DIVISION. 


No.  CIL 


25  June  1883. 


JAMES  MARTIN 

against 

ISABELLA  BRASH. 


Bill  of  Exchange. — Promissory-note. — An  aUemative  dtlUger 

tion^  in  the  form  of  a  letter ^  to  pay ^  on  a  certain  day^  a  spedjudvo^ 

acknowledged  to  have  been  received^  or  to  grant  a  bill  with  intereUi-^ 

found  not  to  be  a  promissory-note^  either  in  reference  to  the  sttof 

lawSf  or  the  sexennial  limitation  of  bills. 

m 

The  deceased  Robert  Brash  addressed  the  following  obligation  to  tbe 
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pursuer:  <  Strathbhn,  November  22.  1822.     Sir,  I  hereby  acknow-  25  June  1833. 

*  ledge  that  I  have  received  from  you  the  sum  of  L.27  :  10  :  6     ^^^v^^ 

*  sterling,  which  I  oblige  myself  to  pay  you  at  Whitsunday  first,  or  ^^"  ^' 
'grant  my  bill,  with  interest;  as  witness  my  hand,  Robert  Brash/ 

It  was  said,  but  there  was  no  evidence  of  the  statement,  that  this 
was  a  loan  to  Brash  to  enable  him  to  settle  with  a  tradesman  for 
certain  repairs  which  had  been  executed  upon  his  property. 

In  an  action  against  Brash's  representative,  founded  on  thisilo- 
coment  alone,  the  summons  set  forth,  that  the  former  died  without 
making  payment  of  the  principal  sum,  or  granting  a  bill  for  the 
same;  and  the  said  principal  sum,  and  interest  thereof  from  Novem- 
ber 1822,  were  still  resting  owing  to  the  pursuer  by  the  defender,  as 
representing  the  granter ;  and  concluded  simply  for  payment  of  the 
aforesaid  principal  sum,  and  legal  interest  thereof. 

In  defence  it  ^9^  pleaded — 1.  That  if  the  document  had  stopped  Defender's 
at  the  words  *  Whitsunday  first,'  there  could  not  have  been  a  dourbt,  ***■ 
in  reference  to  recent  decisions,  that  it  was  to  be  held  a  promissory- 
note,  and,  consequently,  not  actionable ;  because,  first,  it  was  not 
stamped  as  such ;  and,  secondly,  it  was  prescribed ;  Stewart  v.  Mac- 
intosh, 13  May  1630 ;  Stephen  and  others  v,  Graham  and  others^ 
28  Feb.  1833.  The  alternative  obligation  to  grant  a  bill  with  in- 
terest cannot  deprive  the  writing  of  its  true  character  of  a  promis- 
sory-note. In  fact,  such  a  double  obligation  was  contained  in  the 
ilocument  found  to  be  a  promissory-note  in  the  case  of  Macintosh 
referred  to.  This  addition  was  not  a  qualification  of  the  obligation 
to  make  payment  at  the  specified  day,  but  merely  put  it  in  the  op- 
tion of  the  creditor  then  to  require  a  bill  including  interest. 

2.  But  even  if  this  writing  were  an  effectual  obligation,  it  could 
not  be  made  available  under  this  action.  The  obligation  that  arose 
from  non-payment  at  the  specified  day  was  to  grant  a  bill  with  in- 
terest, whereas,  what  the  summons  demands  is  payment  of  the  debt, 
without  setting  forth  any  circumstances  which  could  infer  such  con- 
clusion ;  Stirling  v.  Lang,  4  March  1830. 

Answered — 1.  The  obligation  to  pay,  in  order  to  constitute  a  bill  Punuer^s 
or  promissory-note,  must  be  absolute.  By  adjecting  any  condition  ^^' 
to  the  obligation,  the  distinctive  character  of  a  bill  is  taken  away 
from  the  document  The  present  is  an  alternative  obligation  to  pay 
the  money  borrowed,  or  to  grant  a  bill,  and,  therefore,  not  to  be 
accounted  a  promissory-note  to  any  effect;  2.  Rosens  Bankrupt  Cases, 
225 ;  Chitttf,  7th  ed.  42,  45 ;  BuUer,  272. 

2.  The  statement  in  the  summons,  that  the  granter  of  th|s  obli- 
gation died  without  either  paying  the  principal  sum,  or  granting  a 
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85  June  1833.  bill  foT  the  Same  with  interest,  was  sufficient  to  authorise  the  direct 
eonclusion  for  payment  of  the  money. 

The  Lord  Ordinary  ^  decerned  in  terms  of  the  libel,  but  found  no 

<  expenses  due/   His  Lordship  subjoined  the  following  note: '  Thb 

*  document  cannot  be  considered  as  a  promissory-note*     If  it  could 

<  partake  of  that  character  at  all,  it  could  be  only  till  Whitsunday 

*  after  its  date :  if  not  then  paid,  a  bill  with  interest  was  to  be  sub- 
^  stituted  for  it     It  is  just  an  obligation  to  grant  a  bill  for  a  tem- 

<  porary  loan  of  money,  if  this  shall  not  be  repaid  before  a  certam 

<  day ;  and,  ais  such,  it  has  been  subsequently  stamped^  so  that  the 

*  objection  originally  competent  against  it  as  a  ground  of  action  m 

*  this  score  is  obviated*    It  is  holograph,  and  therefore  prescriptioo 

<  is  out  of  the  question.     The  cause  of  granting  is  distinctly  let 

<  forth  by  the  pursuer,  who  is  the  original  creditor,  and  it  is  not  at- 

<  tempted  to  be  denied.     All  that  is  said  is,  that  the  defender  does 

*  not  know,  and  does  not  admit  it.     If  it  was  necessary  to  support 

<  the  document  by  a  proof  of  its  onerosity,  the  statement  with  thii 
'  answer  would  not  be  sufficient ;  but  the  Lord  Ordinary  cannot 
^  help  feeling  his  mind  impressed,  from  the  occasion  and  circnnh 

<  stances  of  the  loan  being  so  distinctly  set  forth,  and  not  contop 

<  dieted,  that  the  law  is  also  the  justice  of  the  case* 

<  That  the  obligation,  on  payment  not  being  made  before  Whit- 
'  Sunday,  is  to  grant  a  bill,  and  that  the  aummons  does  not  condude 

<  in  these  terms,  but  for  payment,  is  not  a  plea  which  can  be  lii- 

<  tened  to  at  this  distance  of  time  from  the  date  of  the  obligatioB. 

<  Any  bill  granted  in  terms  of  the  obligation  would  have  been  psy- 
^  aUe  long  ago. 

<  No  expenses  have  been  given, — as,  after  such  a  document  hn 

*  been  allowed  to  lie  over  so  long  unoperated  upon,  the  represeoti- 
^  tive  of  the  defender  was  fully  entitled  to  be  satisfied,  that  it  vai 

*  both  a  subsisting  and  a  legal  obligation.' 


Judgment. 


Both  parties  reclaimed;  but  the  Court  unanimously  adhered,  find- 
ing the  pursuer  entitled  only  to  the  expenses  of  opposing  the  de^ 
fender's  note.  Their  Lordships  did  not  think  that  this  question  fell 
within  the  authority  of  any  of  the  eases  founded  on  by  the  defender. 


Lard  Medwj/n,  Ordinary.         For  the  Punuer,  Skme,  DonMmu 
Agent.  For  the  Defender,  Jamaont  i7.  ThomMitu 

Agent.        Jt,  Clerk. 


A.  Scott^'V.^ 
J.  DidoB,  W.  & 
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ftltST  DIVISION. 
No.  cm.  26  Jvme  18S3. 

I 

JOHN  SHARP 

against 

ALEXAl^DER  BALFOUR. 

Stat.  4  Geo*  IV,  c.  49,  (General  Turnpike  Act.) — Foundy  that 
an  agreement  with  the  tacksman  of  a  toll  bar  to  compound  for  iolb 
wu  ittegal  under  this  statute^  and  covld  not  be  founded  on  as  a  de^ 
fence  against  a  claim  for  their  fuU  amount. 

Shari*,  tacksman  of  the  Dollar  toll-bar,  raised  an  action  before  tbe 
Sberiff  of  Ciackmannanshire  against  Balfour,  as  partner  and  mana- 
ger of  the  Devon  Iron  Company,  concluding  for  L.174  of  toll  dues 
for  carts  belonging  to  that  company  passing  through  the  toll-bar.   In 
defence  against  this  action  it  was  pleaded,  that  when  the  Devon 
Iron  Company  opened  a  seam  of  ironstone  east  from  Dollar,  an 
agreement  was  entered  into  between  the  defender  and  pursuer,  com- 
pounding for  the  toll  dues  at  the  rate  of  sixpence  per  ton.     Upon 
this  agreement  the  carts  of  the  company  came  through  this  toll-bar 
rather  than  by  another  road  where  the  tolls  were  not  so  heavy,  al- 
though the  road  was  not  so  good.     The  company,  therefore,  for 
whom  the  defender  acted,  was  not  liable  in  the  additional  toll  dues 
eoocldded  for  in  this  action.     In  his  replies,  the  pursuer  denied 
that  any  such  agreement  had  been  entered  into;  but  farther  pleaded, 
that  if  it  had,  it  could  not  be  given  effect  to,  as  compounding  for 
toll  dues  was  declared  illegal  by  the  46th  section  of  the  4th  of  Geo. 
IV.  c.  49,  which  enacts,  *  That  it  shall  be  lawful  for  the  trustees 
'  of  every  turnpike  road,  previous  to  letting  the  tolls,  to  compound 

*  and  agree,  for  any  term  not  exceeding  one  year  at  any  one  time, 
^  with  any  person  using  such  road,  for  the  passing  of  their  horses, 
'  cattle,  or  carriages,  through  any  of  the  toll-bars  to  be  erected  on 

*  such  roads,  or  on  the  sides  thereof,  which  composition  shall  be 
'  paid  in  advance ;  and  in  defoult  thereof,  the  composition,  or  agree- 

*  ment  with  the  person  making  such  default,  shall  thenceforth  be 
^  void,  and  all  such  composition  money  shall  be  paid,  and  applied  in 
'  such  manner  as  the  tolls  are  directed  to  be  paid,  and  applied : 
'  Provided  nevertheless.  That  it  shall  not  be  lawful  for  the  tacksman, 

*  or  toU-g^therer,  to  compound  with  any  person  for  the  payment  of 
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26  June  183a  *  any  tolls,  or  to  accept  any  lower  tolls  than  those  settled  by  the 

*  trustees  of  any  turnpike  road  to  be  taken,  or  pay  back,  or  return, 

*  any  sum  of  money  to  persons  frequenting  any  turnpike  road,  and 

*  paying  the  tolls  thereon,  with  the  intent  of  avoiding  the  provisions 

*  of  this  act,  or  any  turnpike  act,  under  a  penalty  for  each  such  of- 
«  fence  of  L.20.* 

After  a  record  had  been  closed,  and  a  proof  led,  the  Sheriff-sub- 
stitute pronounced  an  interlocutor,  in  which,  inter  alia,  he  found, 

<  That  the  terms  of  the  act  imply  a  prohibition,  as  much  as  if  such 

*  an  agreement  as  is  alleged  to  have  been  entered  into  had  been 

<  declared  null  and  void  in  express  words ;  and,  at  the  same  time, 
^  farther  finds,  that  the  defender  has  failed  to  establish,  by  his  proof, 

<  the  existence  of  such  agreement  between  the  parties  in  the  said 

*  year,  from  Whitsunday  1830  to  Whitsunday  18-31/ 
An  appeal  was  then  entered  to  the  Sheriff-depute,  who  pronoun- 
ced the  following  interlocutor :  <  In  respect  that  the  defender  is  not 
f  entitled  to  found  on  the  alleged  agreement,  which  is  illegal  by 
.*  the  provisions  of  the  public  statute,  4  Geo.  IV.  c  49 ;  and  also, 

*  in  respect  that,  even  if  it  were  competent  for  the  defender  to  found 

<  thereon,  he  has  not  sufficiently  proved  that  the  pursuer  actually 

<  entered  into  the  alleged  agreement,  from  doing  which  he  was  pro- 
^  hibited  under  severe  penalties,  both  by  the  act  of  Parliament,  and 

*  by  the  terms  of  his  own  lease  of  the  toll ;  dismisses  the  appeal, 

<  and  adheres  to  the  interlocutor  appealed  from.' 


Defender's 
Pleas. 


The  defender  advocated,  and  pleaded — 

I.  On  the  supposition  that  it  is  sufficiently  instructed  by  evi- 
dence that  an  agreement  was  entered  into  that  the  carts  belonging 
to  the  Devon  Iron  Company  were  to  pass  the  toll-bar  at  a  reduced 
rate,  and  that  the  company  acted,  for  a  course  of  time,  on  the  iaitk 
of  that  agreement,  the  pursuer  is  barred,  personali  exceptione,  from 
pleading  the  nullity  of  that  agreement  in  the  present  action. 

II.  There  is  in  the  Act  of  Parliament  referred  to  no  declaration 
that  a  composition  for  toll  duties  entered  into  with  the  tacksman 
shall  be  null,  although  the  tacksman  may  be  liable  in  a  penalty  for 

.  entering  into  such  a  contract 


Pursuer's 
Pleas. 


Pleaded  for  the  respondent— 

I.  The  advocator  cannot  found  upon  an  agreement  by  which  it 
is  alleged  the  respondent  agreed  to  compound  for  the  payment  of 
tolls,  or  to  accept  lower  toll  than  the  rate  fixed  by  the  road  trustees, 
it  being  expressly  provided  by  the  general  turnpike  act,  that  itsball 
not  be  lawful  for  the  tacksman,  or  tax-gatherer  at  any  toll-bar,  to 
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compound  with  any  person  for  the  payment  of  any  tolls,  or  to  ac-  26  June  1833. 
cept  any  lower  tolls  than  those  settled  by  the  trustees.  ^^V^^ 

11.  Assaming  that  such  an  agreement  could  be  pleaded,  no  such  ^^^^^  ^' 
agreement  has  been  instructed  by  the  proof  adduced. 

The  Lord  Ordinary  pronounced  the  following  interlocutor :  *  The 
'  Lord  Ordinary  having  heard  counsel  for  the  parties,  and  consider- 

<  ed  the  closed  record,  and  whole  process,  finds,  that  the  agree- 
'  ment  mentioned  in  the  defences,  by  which  it  is  said  the  advocators 

<  were  to  pay  sixpence  only  per  ton  of  ironstone  passing  the  Dol- 

*  lar  toll-bar,  is  not  proved  by  conclusive  evidence  to  have  been  en- 
*tered  into:  Finds,  that  although  it  had  been  entered  into,  it  can- 

<  not  be  founded  on  by  the  advocators  in  defence  against  this  ac- 

*  tion,  being  unlawful  under  the  statute  4  Geo.  IV,  chap.  49.' 

The  advocator  reclaimed;  but  the  Court  unanimously  adhered.      Judgment. 

Lord  Cordiause,  Ordinary.      For  Advocator,  Keay,  More,    M*Intosh  jf  Ducat,  W.  8. 
Agents.        Alu  SkaUj  A,  Wood,       George  Ritchie^  W.  S.  Agent.       D.  Clerk. 

T. 


SECOND  DIVISION. 
No.  CIV.  26  June  1833. 

RAMSAY 

against 
WHITE  AND  Others. 

biPLiED  Will. — Legacy. — Heritable  and  Moveable. — A  tes' 
tatar,  in  a  family  settlement,  conveyed  his  property  to  trustees,  inor* 
der  to  make  provisions  for  his  daughters,  and  to  secure  an  annuity 
to  his  widow,  the  residue  to  be  paid  to  his  two  sons,  equally  between 
them,  and  to  the  survivor  of  them,  in  the  event  of  either ^of  them  pre^ 
deceasing  the  other  without  being  lawfully  married;  both  the  sons 
survived  the  testator,  but  one  of  them  died  afterwards  before  the  i^i- 
dow,  and  before  the  final  division  of  the  residue  of  the  estate,  of  which 
a  considerable  part  was  reserved  by  the  trustees  for  the  purpose  ofse* 
curijig  the  annuity  ;— found,  that  the  interest  in  the  whole  residue 
vested  in  both  tlie  sons  immediately  on  the  death  of  the  testator,  so  as 
to  be  carried  by  the  will  of  the  son  who  predeceased  the  widow. 

The  late  Mr  William  Ramsay,  banker  in  Edinburgh,  conyeyed,  by 
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26  Jone  183a  mortig  causa  settlement,  the  whole  of  hb  property  to  trustees;  \df 
For  the  payment  of  his  debts,  &c. ;  ^fyt  Of  an  annuity  to  his  widow» 
and  several  other  smaller  annuities  and  legacies ;  Sdly^  To  pay  cer- 
tain provisions  to  his  daughters,  part  of  which  were  to  be  paid  at 
the  first  term  after  his  own  death,  and  part  at  the  first  term  after 
the  death  of  their  mother,  his  widow ;  and,  lasily^  *  To  pay  and  make 
'  over  the  whole  residue  and  remainder  of  my  said  estate^  heritable  and 

<  moveable,  subject  always  to  the  provisions  conceived  in  favour  of 

*  my  said  wife  and  daughters,  and  the  annuities  and  legacies  before 

*  mentioned  to  the  said  Peter  and  Robert  Ramsay,  my  sons,  equally 

<  between  them,  share  and  share  alike,  and  to  the  survivor  of  them, 

*  in  the  event  of  either  predeceasing  the  other  without  being  law- 

<  fully  married ;  and  failing  both  my  said  sons  before  marriage^  tben 

*  to  the  said  Mary,  &c.  Ramsay,  my  daughters,*  &c. 
The  trustees  proceeded,  immediately  after  the  death  of  Mr  Ram- 
say, in  the  execution  of  their  settlement,  to  pay  all  the  legacies  and 
provisions  to  the  daughters  which  were  then  exigible,  and  also  di- 
vided, as  funds  were  realised,  at  different  times,  a  large  sum  of  the 
free  residue  between  the  two  sons,  reserving,  however,  in  their  own 
hands,  a  house  in  Charlotte  Square,  which  was  directed  to  be  life- 
rented  by  Mrs  Ramsay,  and  also  moveable  property  of  various  de- 
scriptions, the  interest  of  which  was  suflScient  to  provide  for  the 
annuities  payable  to  Mrs  Ramsay,  and  the  other  annuitants  under 
the  settlement. 

Mr  Robert  Ramsay,  the  younger  son,  predeceased  his  mother, 
and  died  unmarried,  leaving  a  will,  by  which  he  bequeathed  the 
whole  of  his  property  equally  amongst  his  brother  and  sisters.  A 
question  then  occurred,  whether  one-half  of  the  still  undivided  resi- 
due of  Mr  William  Ramsay's  estate,  which  was  yet  unrealised,  or 
retained  by  his  trustees  for  the  purpose  of  answering  the  annuities^ 
had  vested  in  Mr  Robert  Ramsay  at  the  time  of  his  death,  so  as  to 
fall  into  his  executry  i  or  if  the  whole  of  it  devolved  to  Mr  Peter 
Ramsay,  in  terms  of  the  substitution  in  the  clause  above  quoted 
from  his  father's  settlement  This  was  tried  in  an  action  of  mald- 
plepoinding  raised  in  the  name  of  the  trustees  of  Mr  William  Ram- 
say, in  which  Mr  Peter  Ramsay,  and  his  sisters.  Lady  White  and 
Mrs  Buchanan,  appeared  as  claimants. 


Pursuer*! 
Fleas. 


Mr  Peter  Ramsay  pleaded — Ist^  That  the  terms  of  the  late  Mr 
William  Ramsay's  settlement  Implied  a  mutual  substitution  between 
him  and  his  brother  in  the  residue  of  the  estate,  at  whatever  time 
it  might  open  to  them,  and  that  the  succession  to  such  residue  coold 
not  open  to  either  of  them,  until  the  sums  necessary  to  secure  the 
payment  of  the  annuities  were  set  free  by  the  death  of  the  anoai- 
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taots— Davidson  v.  Dobie's  Trustees,  13  Feb.  1828;  and,  conse-  86  June  183a 
queotly,  that  such  residue  belonged  to  bim  as  the  survivor  of  the     ^^^V^*^ 
two  brothers,  the  condition  on  which  it  was  bequeathed  being  puri-  ^hkrand 
fied  by  the  predecease  of  Robert  Ramsay  without  any  lawful  issue.  Others. 

2^  That  Robert  Ramsay's  settlement  was  not  meant,  or  calcu-  pu„uer't 
hied,  to  convey  any  right  to  the  residue  of  his  father's  estate,  both  Pleas, 
because  such  residue  was  not  vested  in  him,  and  because,  as  part  of 
the  estate  (particularly  the  house  in  Charlotte  Square)  retained 
by  the  trustees  consisted  of  heritable  subjects,  his  interest  therein 
was  heritable,  and  his  will  was  not  framed  in  such  terms  as  to  be 
competent,  or  to  indicate  any  intention,  to  convey  heritage. 

Lady  White  and  the  other  legatees  of  Robert  Ramsay  answered  Defenders' 
—That  the  share  of  the  residue  of  William  Ramsay's  estate  falling  ^^®*^ 
to  Robert  Ramsay  vested  immediately*  on  the  death  of  the  testator, 
althoQgh  the  full  amount  of  it  might  not  be  clearly  ascertained, 
or  exigible  till  after  the  decease  of  the  annuitants — Davidson  v. 
Dobie's  Trustees,  13  Feb.  1828.  In  that  case,  although,  from  the 
peculiar  terais  of  the  settlement,  the  sums  disengaged  by  the  death 
of  the  annuitants  were  found  to  fall  to  the  heirs  of  entail  *  in  their 
'  order,'  who  might  be  in  possession  of  the  estate  at  the  time  when 
the  annuities  happened  to  lapse,  yet  the  right  to  the  residue,  what- 
ever it  might  be,  was  found  to  vest  in  the  first  heir  of  entail  imme- 
diately on  the  death  of  the  testator;  and  the  same  principle  is  appli- 
cable to  the  residue  in  the  present  case. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note :  <  The  Lord  Ordinary  having  considered  the  closed  record, 
'  the  revised  cases  for  the  parties,  and  whole  process,  finds,  that 
'  the  right  to  one-half  of  the  undivided  residue  or  remainder  of  the 

*  trust-estate  of  the  late  William  Ramsay  was  vested  in  the  decea- 
'  Bed  Robert  Ramsay  by  his  surviving  the  said  William  Ramsay; 
'  and  that  the  said  right  must  be  regarded  as  being  of  a  moveable 
'  nature,  and  as  falling  under  the  executry  of  the  said  Robert  Rami* 
'say;  and  decerns  in  the  ranking  and  against  the  raisers  of  the 

*  multiplepoinding  accordingly :  Finds  no  expenses  due  to  any  of 
'  the  claimants.' 

Note. — '  The  Lord  Ordinary  does  not  place  much  reliance  on 
'  the  words  providing  that  the  trustees  should  make  over  the  residue, 
«  subject  always  to  the  provisions  conceived  in  favour  of  my  wife,' 
'  &c.     It  is  difficult  to  make  sense  of  that  at  all.     They  surely 

*  were  not,  before  executing  the  purposes  of  the  trust,  to  make  over 

*  the  g^oss  estate,  leaving  the  execution  of  the  purposes  to  the  resi- 
'  dnary  legatees ;  and  yet,  if  they  executed  the  purposes  of  the  trust, 
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and  made  over  the  residue,  not  the  gross  estate,  why  then,  there 
could  be  no  provisions  to  which  that  residue  could  be  subject 
The  words  seem  to  be  nothing  more  than  a  confused  espres&ion, 
that  the  trustees  were  to  pay  or  provide  for  the  legacies  and  an- 
nuities before  conveying  over  to  the  residuary  legatees.  But  U  is 
enough  to  observe,  that  the  residue  is  not  ordered  to  be  paid  orer 
at  any  suspensive  term,  to  which  it  can  be  supposed  that  the  tes- 
tator looked  as  the  term  when  the  right  to  it  should  vest,  and  be- 
fore which  the  residuary  legacy  might  lapse.     The  direction  is 
simply  to  pay  over  the  residue,  i.  e.  to  pay  it  quamprimum,  as  soon 
as  it  could  be  extricated  from  the  prior  purposes  of  the  trust    In 
so  far  as  the  trust-funds  were  greater  than  was  necessary  to  secure 
the  legacies  and  annuities,  there  is  no  doubt  the  trustees  were 
warranted  to  make  instant  payment  to  the  residuary  legatees. 
And  there  appears  nothing  to  hinder  them  from  settling  with  the 
annuitants  in  any  way  that  locked  up  the  smallest  part  of  the  funds, 
or  in  any  way  that  locked  up  no  part  of  them  at  all.    In  these  cir- 
cumstances, if  the  residuary  legatee  had  been  one  man,  there  surely 
could  have  been  no  question  that  his  right  vested  by  the  death  of  the 
truster,  and  could  not  lapse  by  the  fact  that  payment  of  the  rea- 
due,  or  part  of  it,  was  delayed.     The  testator  would  have  been 
held  to  look  to  the  term  of  his  own  death,  having  no  suspen^Te 
term  specified  at  all.     And  the  actual  appointment  here  made  of 
residuary  legatees  does  not  appear  to  the  Lord  Ordinary  to  affofd 
any  reasonable  grounds  of  belief  that  the  truster  had  a  different 
contemplation.     Still  there  is  no  suspensive  term  provided  at  all. 
And  the  provision  of  accrescion  is  perfectly  well  explained  by  ta- 
king it  in  the  ordinary  way,  as  applicable  to  the  period  of  the  tes- 
tator's death,  when  the  will  came  into  effect.   The  Lord  Ordinary 
has  more  difficulty  as  to  the  moveable  nature  of  the  right;  but 
looking  to  the  powers  of,  and  the  directions  to  the  trustees,  parti- 
cularly the  directions  to  divide  the  residue,  the  Lord  Ordinary 
thinks  the  claim  against  them  to  be  a  claim  for  a  share  of  the  resi- 
duary monied  value  produced  by  the  disposal  of  the  estate/ 


Mr  Peter  Ramsay  reclaimed ;  but  the  Court  (Lord  Cringletie 
dissenting)  adhered  to  the  interlocutor  of  the  Lord  Ordinary,  except 
in  so  far  as  related  to  the  house  in  Charlotte  Square,  and  the  other 
heritable  property  held  by  Mr  William  Ramsay's  trustees,  as  to 
which  they  remitted  to  the  Lord  Ordinary  to  hear  parties  further 
on  their  respective  claims. 

Lord  Cringletie, — 1  cannot  agree  altogether  with  the  view  taken 
by  the  Lord  Ordinary.  By  the  terms  of  Mr  William  Ramsay's 
settlement,,  the  residue  of  his  estate  was  to  be  equally  divided  be- 
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tween  his  sons,  or  to  be  paid  to  the  survivor  m  case  of  the  death  of  26  June  1833. 
one  of  them  without  children ;  and  the  question  is,  of  what  this     ^'^V^^ 
residue  was  to  consist.     Now,  I  think  that  the  free  fund  which  re-  w*hTt"Ld 
mained  over,  after  reserving  enough  of  capital  to  pay  the  annuities  Others, 
and  legacies,  vested  immediately,  and  it  has  accordingly  been  al-  opinioQ  of 
ready  paid  over  to  the  two  sons ;  but  the  proper  residue  does  not  arise  €k>urt. 
till  the  remainder  of  the  estate  is  set  free  by  the  decease  of  the  an** 
nuitants.     I  differ,  therefore,  entirely  from  the  plea  of  the  respon- 
dents, that  the  whole  sum  vested  immediately  in  Robert  Ramsay. 
On  the  contrary,  I  think  the  intention  of  the  testator,  Mr  William 
Ramsay,  is  clearly  expressed,  that  the  residue  shall  not  be  divided 
till  after  the  death  of  the  annuitants,  and  that  if  one  of  his  sons  died, 
before  that  period  arrived,  unmarried,  the  survivor  should  receive 
the  whole. 

Lard  Glenlee. — It  appears  to  me,  that  on  the  general  question,  as 
to  what  time  the  right  to  the  residue  under  his  father's  settlement 
vested  in  Mr  Robert  Ramsay,  the  interlocutor  is  right;  and  that  he 
acquired  right  to  the  residue  immediately  on  his  father's  death. 
The  trustees,  and  indeed  all  parties  concerned,  have  accordingly 
acted  on  this  belief,  by  dividing  the  funds  as  soon  as  they  were 
realised,  in  so  far  as  they  could  do  with  safety,  reserving  only  in 
their  own  hands  enough  to  answer  the  annuities  and  permanent 
burdens  on  the  estate*     It  is  said  that  part  of  the  funds  could 
not  be  paid  over  to  the  residuary  legatees  immediately ;  and  that 
is  perfectly  true ;  but  I  cannot  think  that  that  circumstance  at  all 
affects  the  question  of  the  period  at  which  the  interest  vested. 
The  case  of  Dobie's  trustees  appears  to  me  to  corroborate  this  view. 
The  Court  in  that  case  found,  that  the  beneficial  interest  in  the  re- 
sidue had  vested  in  the  first  heir  of  entail  and  his  executors,  although 
the  amount  of  it  could  not  be  ascertained  till  after  the  trust  was  im- 
plemented*    There  is,  however,  a  more  doubtful  question,  as  to  the 
boose  in  Charlotte  Square,  and  the  other  heritable  property  remain- 
ing- in  the  hands  of  the  trustees.     It  may  be  plausibly  argued,  that 
the  interest  which  Mr  Robert  Ramsay  held  in  them  was  a  jus  cre- 
diti^  affecting  an  heritable  estate,  and,  therefore,  of  an  heritable 
nature,  and  that,  consequently,  it  could  not  be  conveyed  by  his  will. 
This  comes  so  near  the  case  of  Burrell  v,  Burrell,  14  Dec.  1825, 
and  Dune  v.  Coutts,  30  Nov.  1761v  Mor.  4624,  that  it  is  difficult 
to  distingutsh  the  present  case  from  them.     Suppose  the  lady  who 
liferents  the  house  were  now  dead,  would  it  be  the  duty  of  the  trus- 
tees to  sell  it  ?  I  rather  think  not,  but  that  they  would  just  have  to 
convey  it  over  to  the  parties  interested  in  the  residue  of  the  sue- 
eession.     But,  on  the^ whole,  as  the  attention  of  the  Lord  Ordinary 
does  not  appear  to  have  been  specially  called  to  this  part  of  the  case, 
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26  June  issa  p^i'I^Cips  we  had  better  remit  the  consideration  of  it  baek  again  to 
his  Lordship. 

Lard  Meadowbank. — I  concur  in  the  opinion  of  Lord  Glenlee. 
Certainly,  in  as  far  as  relates  to  the  house  in  Charlotte  Square,  this 
case  comes  as  near  to  that  of  Burrell  as  it  is  possible  to  conceive ;  but 
a  question  may  arise,  whether  Mr  John  Ramsay  may  not  be  bound 
to  collate  heritage  under  his  brother's  will. 

Lord  Justice^Clerh, — On  the  general  question,  as  to  the  period  at 
which  the  interest  in  the  residue  of  Mr  William  Ramsay's  estate 
vested  in  his  two  sons,  I  have  formed  the  same  opinion  as  the  Lord 
Ordinary*  The  intention  of  the  testator  is,  I  think,  quite  clear, 
from  the  terms  of  the  deed,  that  bis  trustees  were  to  pay  over  the 
whole  sums  as  they  were  realised  and  disengaged.  But  I  think  a 
different  question  may  arise  as  to  the  house  in  Charlotte  Square^ 
and  the  other  heritiible  subjects  held  by  the  trustees. 

The  following  interlocutor  was  pronounced :  <  The  Lords,  && 

<  remit  to  the  Lord  Ordinary  to  hear  parties  further  as  to  their  re- 
^  spective  claims  to  the  house  in  Charlotte'  Square,  and  coach-bouse 

<  and  stables  in  Young  Street,  and  to  do  therein  as  to  bis  Lordship 

<  shall  seem  just;  and  also  remit  to  his  Lordship  to  consider  how 
( far  the  interest  of  the  late  Mr  William  Ramsay  in  the  Waterioo 

<  Hotel  was  of  an  heritable  nature,  and  to  do  thereanent  in  this  pro- 

<  cess  as  to  his  Lordship  may  seem  fit :  Quoad  ultra  adhere  to  the 

<  interlocutor,  and  refuse  the  desire  of  this  note.' 


Judgment. 


Lord  Ordinary,  Mackaak.         Act.  D^anofFaa,  (Hape^)  Sw^(k^  Alt  Ji 

and  NtavtMy        Tod  ff  Eonuma  and  Jama  Imrie^  Ageati.         T.  Clerk. 


u. 


FIRST  DIVISION. 
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S7  Jme  1883. 


DAVID  CLYNE 

GEORGE  DUNNET  AND  COLONEL  WILLIAMSON'S 

TRUSTEES. 


Competition. — Assignation. — Arrestment. — In  a  eompelHin 
between  an  assignation  to  a  fimd  in  aecwrity  of  debts  and  relirfy 
cautionary  obligations,  and  a  posterior  arratmmt  th  Ae  hands  of  At 
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assignee  and  Ae  holder  of  the  auigned  fimd^'-^foundi  thiat  the  assign  27  June  1S33« 
nation  was  preferable  not  only  for  the  amount  of  the  debts  and  oMi'     ^^"^V^^ 
gations  in  security  of  which  it  Wizsffivenj  but  also  for  any  sums  which  ^^^^  ^'^^^ 
ffie  assignee  had  paid  to  or  for  behoof  of  the  common  debtor  before  others. 
the  arrestment^  or  subsequently^  if  in  virtue  of  obligations  previously 
contraetedm 

Cltke,  m  May  1825,  used  arrestments  in  the  hands  of  the  de* 
fenders,  for  a  debt  due  to  him  by  Kenneth  Fraser,  against  whom 
be  obtained  decree  for  L.420,  besides  expenses.  He  then  brought 
tbe  present  process  of  furthcoming. 

On  the  part  of  the  defender  Dunnet  it  was  stated,  that  Kenneth 
Fraser  was  indebted  to  the  firm  of  Macbeath  and  Dunnet,  of  which 
the  defender  was  the  only  surviving  partner,  in  Wo  bills  of  L.  47, 
and  L.23,  ds.,  dated  in  1822,  and  payable  three  months  after  date. 
He  was  ferther  under  obligations  of  relief  to  the  firm  of  Mac- 
beath and  Dunnet,  in  two  separate  cautionary  obligations,  for 
bonds  of  caution  which  that  company  had  gpranted  in  removing 
arrestments  laid  on  Fraser's  funds.  In  security  for  these  debts  and 
cautionary  obligations  Fraser  had  gpranted  an  assignation  to  a  sum 
to  which  he  had  acquired  right,  being  the  balance  of  an  account  due 
hy  the  deceased  G>lonel  Williamson,  with  power  to  Macbeath  and. 
Dunnet  to  uplift,  receive  and  discharge  the  same,  and  interest, 
'  or  such  part  thereof  as  shall  be  found  justly  due'  by  Colonel  Wil- 
liamson's representatives ;  declaring,  that  the  assignees  should  ac- 
count to  Fraser  for  any  balance  that  might  remain  in  their  hands 
after  satisfying  the  above  claims ;  and  farther  declaring,  *  that  in 

*  respect  this  assignation  is  granted  in  order  to  relieve  and  secure 

*  the  said  Macbeath  and  Dunnet,  in  manner  before  mentioned,  and 

*  not  otherwise,  therefore  they  are,  by  their  acceptance  hereof, 

*  upon  their  being  otherwise  so  relieved  and  secured,  bound  and 

*  obliged,  they  and  their  foresaids,  to  denude  themselves  of  the  fore- 

*  said  balance,  and  interest  thereof,  hereby  conveyed,  and  to  retro- 

*  cess  me  and  my  foresaids,  upon  our  own  charges  and  expenses, 

*  in  our  full  right  of  the  same,  omni  habile  modo.'  l*he  balance 
ultimately  ascertained  to  be  due  by  Colonel  Williamson's  repre- 
sentatives was  L.261  :  17  :  7^.  Besides  the  above  bills,  there 
were  also  other  debts  incurred  by  Fraser  to  the  defender  Dunnet 
previous  to  the  date  of  the  arrestment.  These  debts  together 
amounted  to  L.167  :  15  :  11^,  while  no  part  of  them  had  been  paid 
by  Fraser ;  and  under  the  assignation  Dunnet  had  only  received 
L.130  :  18  :  10,  leaving  a  debt  due  by  Fraser  to  Dunnet,  at  the 
date  of  the  arrestment,  of  L.36,  17s.,  besides  the  obligation  of  relief. 
Since  the  arrestment  had  been  laid  on,  the  defender,  being  led  to 
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Others. 


27  June  1833.  believe  the  arrestment  had  been  abandoned,  had  feurther  paid,  on 
Eraser's  account,  L.16  :  6  :  8,  and  allowed  him  to  become  his  debtor 
for  a  farther  sum  of  L.92  :  14  :  11  of  law  expenses;  to  meet  all 
which  the  defender  had  only  received  a  farther  dividend  from  Co- 
lonel Williamson's  trustees  of  L.  65  :  9  :  5.  Therefore,  upon  the 
whole  accounting,  the  balance  in  the  defender's  hands  was  only 
L.  12  :  5  :  7iF,  while,  independently  of  interest  and  the  law  ac- 
count, the  defender  still  remained  liable  in  the  cautionary  obligauoo, 
without  any  funds  to  meet  it,  except  the  above  sum  paid  by  Co- 
lonel Williamson's  trustees,  which  had  arisen  after  the  date  of  tbe 
arrestment,  and  therefore  was  not  covered  by  it ;  so  that,  at  the  date 
of  that  diligence,  the  defender  was  a  creditor  aod  not  debtor  to 
Fraser,  and  therefore  there  were  no  funds  to  be  made  furthcoming. 
In  support  of  this  conclusion  the  defender  maintained  the  following 
pleas: 


Defender*! 
Fleas. 


1.  The  defender,  as  an  arrestee,  is  not  bound  to  make  forth- 
coming funds  which  were  not  in  his  hands,  custody,  and  keeping 
at  the  date  of  the  arrestment. 

2.  The  defender  is  not  bound  to  make  forthcoming  the  funds  as- 
signed to  him  by  the  common  debtor,  in  as  much  as  the  same  either 
have  not  been  recovered  by  hinS,  or  were  required,  in  order  to  re- 
imburse or  indemnify  him.  Nor  can  any  even  of  the  funds  ac- 
tually recovered  by  him  be  demanded  from  him,  until  he  be  re- 
lieved and  indemnified  of  his  engagements  for  the  cedent. 

3.  The  defender  was  entitled  to  apply  any  funds  which  he  re- 
ceived under  the  assignation  in  security,  in  paying  the  sums  which 
were  owing  to  him  by,  or  which  he  advanced,  or  was  liable  for,  on 
account  of  the  cedent  before  the  date  of  the  arrestment ;  and  the 
pursuer,  by  using  arrestment  in  the  defender's  hands,  acquired  no 
right  to  insist  upon  any  such  payment  being  refunded  to  him. 

4.  The  defender  is  entitled  to  retain  any  balance  of  the  funds 
which  he  has  received  as  before  mentioned,  or  which  he  may  yet 
receive  under  the  foresaid  assignation,  until  he  be  relieved  of  his 
cautionary  engagement  above  mentioned. 

5.  On  obtaining  such  relief,  the  defender  is  ready  and  willing  to 
pay  over  any  balance  which  may  be  in  his  hands  to  any  person 
shewing  a  right  thereto,  reserving  his  claim  against  Kenneth  Fraser 
for  indemnification  for  the  law  expenses  above  mentioned. 

For  Colonel  Williamson's  trustees  it  was  stated,  tlat  the  assig* 
nation  by  Fraser  having  been  duly  intimated  to  them,  they  had  paid 
the  dividends,  as  they  accrued  from  Colonel  Williamson's  estate,  to 
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tbe  assignee,  in  terms  of  the  deed  of  assignation  and  intimation  27  Juoe  1883. 
thereof;  and  upon  this  statement  they  pleaded-^  ^^^py^ 

1.  As  tbe  assignation  by  Kenneth  Fraser  in  favour  of  Macbeadi  Dunnet'and 
and  Dunnet  was  completed  by  intimation  long  before  tbe  date  of  Others. 

the  pursuer's  arrestment,  the  common  debtor  was  tliereby  divested,  D^fenden* 
and  tbe  respondents  had  no  other  funds  of  the  common  debtor's  in  Pleas, 
their  bands  at  the  date  of  the  arrestment. 

2.  As  an  assignation,  when  completed  by  intimation,  is  prefer- 
able to  an  arrestment  subsequent  in  date,  the  respondents  were 
boand  to  make  payment  to  the  assignee,  notwithstanding  the  pur- 
suer's arrestment ;  and  as  this  rule  in  law  is  quite  understood,  the 
respondents  would  not  have  been  justified,  in  consequence  of  any 
representations  on  the  part  of  the  pursuer,  in  incurring  the  unneces- 
sary expense  of  a  multiplepoinding. 

3.  It  makes  no  difference  whether  the  assignation  be  onerous  or 
gratuitous,  or  whether  it  be  absolute  or  in  security,  qualified  with 
an  obligation  on  the  part  of  the  assignee  to  account;  as,  in  this  last 
case,  tbe  assignee  is  the  proper  debtor  for  such  residue,  and  it  is  in 
his  bands  that  arrestment  should  be  used. 

The  pursuer  pleaded^  in  answer  to  Dunnet — 

That  the  assignation  could  not  be  pleaded  against  an  arresting  ere-  Pureu«r's 
ditor.    It  was  granted  for  a  specific  purpose,  and  the  funds  recover-  ^^^^^ 
ed  under  it  could  not  be  applied  to  any  other  object     The  de- 
fender was,  therefore,  bound  to  condescend  on  the  amount  of  the 
fund,  and  make  tbe  same  forthcoming. 

And  against  the  other  defenders  the  pursuer  pleaded — 
That  they  were  not  warranted,  under  the  terms  of  the  assigna- 
tion, in  making  any  payments  to  Dunnet ;  at  all  events,  the  arrest- 
ment used  by  the  pursuer  having  rendered  the  fund  attached  litigi- 
ous, the  defenders  were  not  justified  in  thereafter  paying  away  any 
part  of  that  fund.  Arrestees  not  being  entitled  to  decide  or  act 
on  their  own  decision  where  there  are  competing  claims,  the  fund 
in  question  must  be  regarded  as  still  in  the  hands  of  the  defenders, 
and  they  must  therefore  condescend  on  the  amount,  and  account 
for  and  pay  the  same. 

Tbe  Lord  Ordinary  pronounced  the  following  interlocutor : 
'  Finds,  that  in  the  accounting  between  George  Dunnet,  as  ar- 
'  restee,  and  David  Clyne,  the  former  is  entitled  to  take  credit, 
'  in  the  first  place,  for  the  amount  of  the  debts  and  obligations, 
'  m  security  and  relief  of  which  the  assignation  to  him  by  Fraser, 
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Clyne  v. 
Dunnet  and 
Others. 


the  common  debtor,  was  g^ranted,  and  all  the  expenses  rela- 
ting to  these  debts  and  obligations ;  2dly,  For  all  sums  paid  to, 
or  for  behoof  of,  and  for  all  furnishings  made  to  the  common 
debtor  prior  to  Mr  Clyne's  arrestment  in  1825 ;  and,  ddly,  For 
all  sums  which,  though  paid  for  behoof  of  Fraser,  the  common 
debtor,  after  the  date  of  the  said  arrestment,  were  paid  in  virtue 
of  obligations  contracted  prior  to  said  date ;  but  finds  that  Mr 
Dunnet,  the  arrestee,  is  not  entitled  to  credit  for  any  advances  or 
furnishings  made  to  the  common  debtor  subsequent  to  the  date  of 
the  said  arrestment,  and  not  falling  within  the  preceding  finding: 
Finds  that  Mr  Clyne  is,  in  virtue  of  his  arrestment  in  the  hands 
of  Mr  Dunnet,  entitled  to  any  balance  which,  on  the  application 
of  the  principles  above  laid  down,  may  be  found  to  remain  in  the 
hands  of  the  said  arrestee,  but  only  on  the  condition  of  relieving 
Mr  Dunnet  of  the  bond  of  caution  granted  by  him  in  the  loosing 
of  arrestment  on  the  dependence  of  the  action  of  William  Suther- 
land against  Fraser,  the  common  debtor,  being  one  of  the  obliga- 
tions still  outstanding,  in  relief  of  which  the  assignation  was  grant- 
ed :  Finds,  further,  that  Mr  Clyne  is,  on  the  performance  of  the 
above-mentioned  condition  to  Mr  Dunnet,  entitled,  in  virtue  of 
his  arrestment  in  the  hands  of  the  other  defenders.  Colonel  Wil- 
liamson's trustees  to  draw,  any  balance  which  may  remain  due  by 
the  said  trustees  to  Fraser,  the  common  debtor,  in  so  far  as  ne- 
cessary for  payment  of  the  debt  due  by  the  common  debtor  to  the 
arrester.* 


Judgment* 


To  this  interlocutor  the  C(mrt  adhered. 

Lord  IMBertoti,  Ordinary.  Act.  Deaa,  of  Foe,  fBape,)  A.  MacmSL  Partf, 

Agent.  For  Mr  Dunnet,  JameaoH^  MonhoU,  A.  Spioc^,  Agent      ¥m 

WillUmson's  Trustees,  Jardine.    Dickson  j*  SUwarty  W.  &  Agents.     B  Ooi. 

T. 


No.  106.  COURT  OF  SESSION.  483 


SECOND  DIVISION. 
No.  CVI.  27  June  1833. 

DOUGALL  MACDOUGALL 

affaimt 
JAMES  STEWART. 

Jurisdiction. — Letters  of  Supplement. — An  apprentice^  tohose 
dweUinff'hoiise  is  in  one  county^  and  the  place  where  his  indenture 
was  entered  into  and  Jails  to  be  implemented  is  in  another,,  may  be 
apprehended  for  examination,  on  a  warrant  issued  by  the  Sheriff  of 
the  latter  county,  on  a  summary  application  presented  to  him  by  Hie 
master  to  compel  the  apprentice's  return  to  his  employment ;  and  the 
Sluriff^s  order  for  service  oftlie  application  may  be  executed  at  the 
duoelling'house  of  the  apprentice,  by  virtue  of  letters  of  supplement. 

Stewart,  a  calico-printer  at  Avoniield,  in  the  county  of  Lin- 
lithgow, engaged  Macdougali  to  serve  him  as  an  apprentice,  in 
terms  of  the  following  missive,  which  Macdougali  subscribed : 
<  Avonfield,  19  February  1830.  Mr  James  Stewart,  calico-printer. 
'  Sir,  I  hereby  bind  and  oblige  myself  to  serve  you  one  year  from 
^  this  date  as  a  turn-over  printer,  on  receiving  from  you  at  the  rate 

*  of,'  &c. ;  ^  and  I  further  engage,  either  to  renew  this  engagement, 
^  or  to  enter  into  a  regular  indenture  with'  you,  any  time  within  the 

*  present  year.' 

On  the  8  February  1831,  Stewart  presented  a  petition  to  the  She- 
riff of  Linlithgowshire,  stating,  that  Macdougali  had,  in  violation  of 
the  above  contract,  deserted  his  service  at  Avonfield,  and  praying  for 
a  warrant  for  his  apprehension  for  examination ;  and,  upon  the  de- 
sertion being  established,  for  an  order  upon  him  to  return  to  the  peti- 
tioner's employment,  in  terms  of  his  engagement ;  and,  upon  his 
fidlure  to  comply  with  such  order,  for  warrant  to  imprison  him  in  the 
tolbooth  of  Linlithgow,  therein  to  remain  until  he  should  acquiesce 
in  it 

A  warrant  was  thereupon  granted  for  Macdougall's  apprehension, 
and  being,  in  consequence,  brought  before  the  Sheriff,  he  emitted 
a  declaration,  with  which  the  Sheriff  made  avisandum ;  in  the  mean- 
time dismissing  him  with  a  yerbal  recommendation  to  return  to  his 
employment  at  Avonfield ;  which  he  accordingly  did.  But  having 
again  left  it  upon  the  17  February,  the  Sheriff,  on  the  motion  of  the 
petitioner,  appointed  service  of  the  petition  upon  Macdougali  per- 
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27  June  1833.  sonally,  or  at  his  dwelling-place,  charging  him  to  lodge  answen  to 
^'^V^^    the  same. 

Stewart^***  ^*  Macdougall's  place  of  residence  having  been,  for  some  time  be- 
fore this  proceeding,  within  the  county  of  Stirling,  the  petitioner 
raised  letters  of  supplement  of  this  deliverance  of  the  Sheriff  of 
Linlithgowshire ;  and,  in  virtue  thereof,  the  petition  and  delire- 
rance  were,  upon  the  19  February,  (being  the  very  day  on  which  the 
engagement  under  the  missive  expired,)  served  upon  the  respon- 
dent; and,  upon  the  14  March  following,  the  Sheriff  decerned,  in 
absence,  in  terms  of  the  prayer  of  the  petition,  and  for  L.5  of  expen- 
ses. This  decree  was  enforced  by  imprisoning  the  respondent ;  wh% 
after  some  weeks,  obtained  his  liberty  by  warrant  on  a  bill  of  8iu- 
pension  and  liberation,  which  was  passed  by  the  Lord  Ordinary. 
At  the  same  time  that  Stewart  rkised  the  letters  of  supplement  al- 
ready mentioned,  he  instituted  a  separate  action  against  Macdon- 
gall,  before  the  Sheriff  of  Stirlingshire,  the  object  of  which  was  to 
compel  him  to  enter  into  a  regular  indenture  for  another  year,  in 
terms  of  his  alleged  obligation  in  the  original  missive.  From  this 
action  Macdougall,  bya  judgment  of  the  Sheriff  on  the  merits,  was 
finally  assoilzied,  with  expenses. 

Thereafter,  Macdougall  brought  an  action  of  redaction  and  da- 
mages against  Stewart,  on  account  of  these  proceedings,  alleging 
them  to  have  been  both  irregular  and  oppressive. 


Pursuer's 
Fleas. 


Defender's 
Pleas. 


In  particular,  it  was  pleaded  by  the  pursuer — That,  as  his  domi- 
cil  was  not  within  Linlithgowshire,  the  Sheriff  of  that  county  had  no 
jurisdiction  over  him  to  the  effect  of  enforcing  a  merely  civil  obli- 
gation. This  original  defect  x>f  jurisdiction  was  not  cured  by  tbe 
letters  of  supplement.  In  the  first  place,  these  letters  were  info^ 
mal,  in  not  setting  forth  that  the  Sheriff  of  Linlithgow  had  jurisdic- 
tion ratione  rei  citse ;  Juridical  Styles^  280 ;  and,  secondly,  tbe  ac- 
tion in  which  they  were  obtained  had  no  reference  to  any  subject 
or  property  in  the  county  of  Linlithgow  claimed  by  either  of  the 
parties ;  Ersk.  i.  2,  20 ;  BeWs  Law  Did.  Art  Supplement;  Ma^ 
eachren  v.  Macpherson,  3  July  1824. 

It  was  answered — Viewing  the  pursuer's  desertion  of  his  service 
as  an  offence  which  was  committed  within  the  territory  of  the  She- 
riff to  whom  the  petition  was  presented,  there  can  be  no  doubt  of 
the  competency  of  the  proceeding.  The  petition  was  equally  com- 
petent if  viewed  as  a  mode  of  obtaining  redress  for  breach  of  a  ciril 
contract  Avonfield,  which  was  the  locus  contractus,  was  within 
the  county — the  pursuer  was  in  the  daily  practice  of  working  there— 
and  there  the  contract  fell  to  be  implemented.     Under  these  cir- 
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Constances  the  pursuer's  citation  upon  letters  of  supplement  was  27  June  183a 
perfectly  valid;  Verner  v.  Elvies,  26  Nov.  1610,  Fac.  Dec,  HL  J]j^^J^ 
4788;  M'Gowan  v.  Simpson,  26  Nov.  1822,  S.  Sf  D.;  Black  and  ^.  suw"?u 
otben  V.  Duncan,  18  Dec.  1827. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
opinion :  <  Finds  that  there  was  no  defect  of  jurisdiction  on  the  part 

<  of  the  Sheriff  of  Linlithgowshire  to  proceed  with  the  application 

<  against  the  pursuer  on  the  17  February  1831 ;  and,  tliereifore,  that 

*  the  reasons  of  suspension  and  grounds  of  reduction,  so  far  as  fonnd-^ 
'ed  on  this  objection  in  point  of  form,  are  ill-founded. 

Note, — '  The  reasons  of  suspension  and  grounds  of  reduction  in 
this  case  are  of  two  kinds ;  Ist,  so  far  as  regards  the  form  of  pro- 
cess; and,  2d,  the  merits  of  the  application.  As  to  the  first, 
the  Lord  Ordinary  cau  discover  nothing  irregular.  The  sus^ 
pender,  being  a  workman  at  Avonfield,  in  the  shire  of  Linlith- 
gow, under  an  agreement  which  did  not  e:cpire  till  the  19  Fe- 
bruary, is  alleged  to  have  deserted  his  service ;  on  that  ground^ 
a  petition  is  presented  to  the  Sheriff,  8  February  1831,  craving  a 
warrant  to  officers  *  to  pass,  search  for,  seize  and  apprehend  the 

*  person  of  the  said  Dougall  Macdougall,  wherever  he  may  be 
^  found  within  your  Lordship's  jurisdiction,'  &c.  and  with  a  recom- 
mendation  to  other  sheriffs,  &c.  to  interpone  their  authority  if  he 
shall  be  furth  of  the  jurisdiction.  This  was  a  correct  application : 
warrant  is  granted  accordingly  ;  and  if  the  suspender  had  been 
found  within  the  county,  he  would  have  been  apprehended  upon 
it,  and  brought  before  the  Sheriff.  He  is  found  within  the  coun- 
ty of  Lanark ;  the  concurrence  of  the  Sheriff  of  that  county  is  pro- 
cured; he  is  apprehended  and  brought  to  Linlithgow,  and  is  exar 
mined  by  the  Sheriff  on  the  11  February  1831.  In  his  declarar 
tion,  among  other  things,  he  professes  his  willingness  to  return  to 
his  work;  he  is  dismissed  in  the  meantime  on  a  verbal  assurance 
that  he  would  do  so,  and  the  Sheriff  makes  avisandum  with  the 
application.  On  the  morning  of  the  17th,  the  suspender  again 
leaves  the  works,  and  the  charger  applies  to  the  Sheriff  to  proceed 
with  the  petition  with  which  he  had  made  avisandum,  and  an  inter- 
locutor is  pronounced  on  *  again  considering  this  petition,  with  the 

*  declaration  emitted,'  granting  warrant  to  serve  the  petition  on  the 
suspender  *  personally,  or  at  his  dwelling-place,'  charging  him  to 
lodge  answers. 

'  i  he  suspender  had  left  the  works,  and  service  could  not  be 
made  personally  ;  his  place  of  residence  was  at  the  end  of  Linlith- 
gow Bridge,  which,  though  in  the  vicinity  of  Avonfield  and  Lin- 
lithgow,  is  locally  within  the  shire  of  Stirling,  and  letters  of  sup- 
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pleroent  are  obtained,  in  virtue  of  which  he  is  charged  at  lis 
dwelling-place  to  lodge  answers.     It  is  objected,  that  he  was  not 
liable  to  the  jurisdiction  of  the  Sheriff  of  Linlithgow,  because  he 
had  not  his  domicil  there,  nor  had  any  property  there,  nor  was  per- 
sonally apprehended  there.    But  it  appears  to  the  Lord  Ordinary, 
that  the  suspender  had  been  brought  into  court  by  the  proceed- 
ings of  the  1 1th  of  February,  and  that  the  jurisdiction  of  the  She- 
riff was  fully  fixed  against  the  suspender  as  to  this  petition.    Af- 
ter his  examination,  he  was  allowed  to  go  to  his  work ;  but  die  ap- 
plication was  not  dismissed  or  put  out  of  court ;  on  the  contrary, 
the  Sheriff  made  avisandum  with  it,  and,  on  his  again  deserting, 
when  the  charger  moved  in  the  petition,  it  does  not  appear  that  any 
proceeding  was  necessary,  by  way  of  citation,  to  bring  him  into 
court,  in  virtue  of  the  undisposed  of  application  upon  which  he 
had  been  brought  from  Glasgow  unto  the  personal  presence  of  the 
Sheriff;  but  all  that  was  necessary  was  an  order  upon  him  to  give 
in  answers,  as  the  charger  was  now  to  proceed  with  the  original 
application.     If  he  had  been  found  within  the  jurisdiction,  this 
would  have  been  served  upon  him  personally  ;  if  be  could  not  be 
found,  a  service  of  this  deliverance,  at  his  dwelling-phiee,  was 
necessary,  and,  as  this  was  beyond  the  jurisdiction,  letters  of  sup- 
plement were  necessary  and  competent. 

*  Service  is  accordingly  made  on  the  19  February;  a  regular 
execution  is  produced,  and  proof  has  not  been  offered  to  set  it 
aside.  The  petition  is  given  in  with  the  letters  of  supplement 
and  execution  on  the  5  March,  and  avisandum  is  made,  as  no 
answers  are  given  in.  On  4  March,  decree  is  taken  for  L5  of 
modified  expenses,  and  the  dues  of  extract,  and  no  other  deceroi- 
ture  is  craved.  On  this  decree  a  charge  is  given ;  no  suspension 
is  offered ;  he  is  incarcerated,  and  then  presents  a  suspension  and 
liberation,  which  is  followed  up  by  a  reduction. 

*  In  all  this  procedure  the  Lord  Ordinary  can  discover  no  irtt- 
gularity. 

<  On  the  merits  of  the  application,  the  statements  by  the  parties 
are  widely  different.  The  suspender  alleges  that  he  had  no  oAer 
motive  for  leaving  the  works,  on  8  February,  except  that,  ha^ng 
a  claim  against  the  charger,  who  resided  in  Glasgow,  (it  is  of  no 
consequence  whether  it  was  well  founded  or  not,  if  it  was  made 
bona  fide,)  and  having  summoned  him  before  the  small  debt  court 
there,  he  behoved  to  attend  personally ;  that  he  applied  to  the  ma- 
nager to  go,  but  was  refused.  On  the  other  hand,  the  charger 
states  that  the  suspender  had  no  just  claim  against  him,  and  that 
he  was  assoilzied  from  it ;  that  the  claim  was  a  mere  pretence,  and 
that  his  real  object  was  to  attend  a  meeting  of  a  combinatioD  about 
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<  wagesy  of  which  he  vms  an  active  member,  and  had  induced  seve-  27  June  1833. 

<  rai  of  the  workmen  at  Avonfield  to  become  members ;  that  he  had     ^'^'^y^^ 
« repeatedly  before  absented  himself  from  the  works,  without  leave,  ^*s^*JJJSj* 

<  to  attend  these  meetings,  and  that  he  often  did  so  at  times  when  he 

*  left  what  he.  was  working  upon  in  an  unfinished  state,  so  as  to  oc- 

<  casion  much  loss  to  the  charger  :   That  this  was  the  reason  why 

*  leave  was  refused  to  go  to  Glasgow,  and  hence  he  left  the  works 

*  aod  went  without  leave.      These  allegations  respectively  are  re- . 
'  levant,  and,  according  as  one  or  other  shall  be  established,  the  pro- 

*  priety  of  the  application,  and  the  apprehension  at  Glasgow,  will 
'  depend ;  and,  £Burther,  the  justice  of  the  award  of  expenses  against 

<  the  suspender,  which  is  the  ground  of  the  imprisonment,  and  the 
'  case,  must  be  sent  to  the  jury  roll,  to  have  the  truth  of  these  aver- 

<  ments  ascertained. 

The  pursuer  having  reclaimed^  the  Lord  Juttice^Clerk  said —  Opinion  of 
I  am  of  opinion  that  there  are  no  grounds  for  disturbing  the  inter-  ^"^^ 
kcutor  of  the  Lord  Ordinary.  The  application  to  the  Sheriff  of 
Linlithgowshire  sets  forth,  that  Macdougall  was  a  printer  at  Avon- 
field,  where  the  petitioner's  business  was  carried  on,  and  which  is 
admitted  to  be  situate  witliin  that  county,  and  that  he  deserted  his 
service  at  Avonfield  ;  and  the  conclusion  is  for  enforcing  the  isom- 
ptetion  of  the  contract  at  that  place ;  so  that  the  whole  application, 
as  well  as  the  agpreement,  referred  to  Avonfield.  The  obligation 
sought  to  be  enforced  was  a  civil  obligation,  but  arising  out  of  a 
delict  I  hold  that  the  party  was  regularly  brought  before  the 
l^eriff  of  Linlithgow,  by  the  warrant  of  apprehension^  and  that  the 
service  of  the  petition,  in  virtue  of  the  letters  of  supplement,  com- 
pleted the  citation.  Therefore,  I  have  no  doubt  of  the  regularity 
of  the  proceedings. 

The  oAer  Judges  vret^  of  the  same  opinion.  Judgment. 

The  Onert^  accordingly,  refused  the  note. 

Im^  Mtiuftit  Ordinary.  For  lb«  Suspender  and  Pumter,  CunwghamA,  iUi&ii, 

Qnig  4-  Morton,  AgenU.  For  Respondent,  JMcnteuA.  John  Hendtnm^ 

Agent         7.  Qerk. 

S. 
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No.  CVII.  28  Jwie  183a 

LADY  BRUCE  akd  Others 

against 
Mrs  MOIR  and  Others. 

Trust, — Clause. — Substitution. — A  trust-deed  and  Muppkmm- 
tary  agreement  having  provided  an  annuity  to  the  truster^  and  sped- 
Jic  provisions  to  the  truster^ s  children^  with  interest  afler  one  year 
from  the  date  rfthe  deedy  atid  appointed  the  residue^  after  the  death 
oftlie  truster^  to  he  divided  equally  among  the  children^  and  in  case 
of  any  of  them  predeceasing  t/ie  truster^  without  leaving  lawful  iuue^ 
their  shfire  to  go  to  the  sfirvivors  ;  and  it  being  ascertained  that  there 
would  be  no  residue  ;^^found^  thai  tlie  special  provisions  had  vested 

.  in  the  children^  and  the  douse  of  substitution^  in  favour  of  survi- 
vors to  the  shares  of  predeceasing  children^  applied  only  to  the  residue^ 

.  and  thereffre  was  no  bar  to  an  arrangement  between  the  mmuitant 
and  some  of  the  chiUrenjfor  putting  an  end  to  tlie  trust  in  the  trus- 
tees lifetime. 

In  1823,  Mrs  Cornelia  Isabella  Aitken  or  Moir,  with  consent  of 
William  Moir,  ber  husband »  executed  a  trust^disposition,  whereby 
they  conveyed  Mrs  Moir's  third  part,  pro  indiviso,  of  the  lands  of 
North  Tarry  and  others,  to  the  late  Alexander  Moir,  Esq.  of  Scots- 
town,  and  his  heirs,  in  trust,  for  the  purposes  therein  mentioned, 
and  with  power  to  sell  the  subjects.  One  of  the  objects  of  the  trust 
was  to  provide  a  free  liferent  annuity  to  Mrs  Moir  of  L.120,  and 
certain  provisions  to  the  children  of  the  trusters,  in  the  following 
terms :  *  In  the  sixth  place,  for  payment  to  or  for  behoof  of  WiK 

<  liam  Moir,  our  eldest  son,  and  his  family,  of  the  principal  sum  of 

*  L.600  sterling;  and  for  payment  to  or  for  behoof  of  each  of  oar 

*  other  children,  whether  sons  or  daughters,  of  the  like  principal  sum 

*  of  L  600  sterling,  with  interest  on  each  of  the  said  sums,  from  and 

*  after  the  period  of  twelve  months  after  the  date  of  these  presents: 

*  It  being  hereby  declared,  that  in  case  the  proceeds  of  the  trust- 

<  estate  shall  not  be  suflScient  for  payment  in  full  of  all  the  sums  of 

<  money  hereby  directed  to  be  paid,  then,  in  that  event,  the  sunis 

*  directed  to  be  paid  to  our  children  shall  each  suffer  a  proportional 
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*  defalcation.    And,  in  the  last  place,  after  making  the  payments  S8  Junt  ld33. 
'aforeioiid,  the  said  Alexander  Moir,  and  his  aforesaids,  shall  ac-    ^"''^■V*^ 

*  count  to  me,  the  said  Cornelia  Isabella  Moir,  my  heirs  or  assigns,  l'^^othen%, 
<  for  the  balance  which  may  remain  in  his  hands  of  the  proceeds  of  Moir  and 

'  the  lands  and  others  before  disponed/  v^aera. 

Mr  Moir  of  Scotstown,  the  trustee,  was  infeft  on  the  trust- 
deed,  bat  died  b^ore  the  trust^subjects  were  sold,  leaving  a  daugh- 
ter, Lady  Bruce.  It  was  then  proposed  that  Mr  Thomas  Robert- 
son, accountant,  should  be  appointed  trustee,  and  an  agreement 
to  that  effect  was  entered  into,  in  18*26,  by  Mrs  Moir,  with  con- 
sent of  her  husband,  and  such  of  her  children  as  were  then  in 
Britain,  and  by  Mr  and  Mrs  Moir,  as  taking  burden  for  their 
ehildren  who  were  abroad.  By  this  deed  provision  was  made  for 
currying  forward  the  trust,  and  it  also  contained  a  further  settle- 
ment and  division  of  the  trust-funds,  viz.  That  the  residue  of  the 
trust-funds,  after  answering  the  purposes  of  the  original  trust,  should 
be  applied  in  payment  to  Mrs  Moir's  son  George  of  a  farther  sum 
of  L.600,  and  that  the  balance,  with  the  capital  which  might  be  re- 
quired for  Mrs  Moir's  annuity,  should  be  invested  in  real  securities, 
the  interest  to  be  paid  to  Mrs  Moir  along  with  her  annuity  during 
ber  lifetime.  The  deed  then  contained  the  following  clause :  *  And 
'  after  the  death  of  me,  the  said  Cornelia  Isabella  Aitken  or  Moir, 
^  we  appoint  the  said  Thomas  Robertson  to  apply  the  capital  ^et 
'apart  for  the  said  annuity,  and  the  said  balance  or  residue  of  the 
'  trust-funds,  as  follows :  Firsi^  In  payment  to  each  of  our  children, 

*  William,  James  De  Winter,  Alexander,  Wortley,  Matilda,  and 
'  Angelica  Moirs,  of  the  sum  of  L.600,  and  interest  thereof  at  5  per 

*  centum  per  annum,  calculated  from  and  after  the  expiration  of  one 
'  year  from  the  date  hereof,  unto  the  day  of  my  death,  in  order  that, 

*  if  the  funds  be  sufficient,  they  may  be  placed  on  an  equal  footing 

*  with  our  son  George ;  and,  second^  If  any  balance  shall  then  re- 
*main,  to  pay  the  same  to  our  said  children,  William,  George 
'Aitken,  James  de  Winter,  Alexander,   Wortley,  Matilda,  and 

*  Angelica  Moirs,  equally  among  them,  share  and  share  alike ;  and 
'  in  the  event  of  any  of  our  said  children  predeceasing  me,  the  said 

*  Mrs  Cornelia  Isabella  Aitken  or  Moir,  without  leaving  lawful 

*  issue,  we  appoint  the  share  or  shares  falling  to  her  or  them  to  be 

*  paid  to  our  surviving  children  equally/ 

Lady  Bruce,  as  heir  of  the  original  tnistee,  made  up  titles  to  the 
trust-property,  and  executed  a  commission  in  favour  of  Mr  Robert- 
feon*  To  this  commission  Mrs  Moir,  the  truster,  and  some  of  her 
children,  were  parties  consenting ;  and  the  deed  contained  a  ratifica- 
tion by  Mrs  Moir  of  the  settlement  of  1826,  and  a  declaration  that 
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28  June  1833.  Mr  Robertson  <  shall  pay,  lay  out,  invest  and  apply  the  residue  of 

^"^^V^i^    *  the  said  trust-funds  in  the  manner,  for  the  purposes,  and  under  the 

^^^r^^J^^     ^  conditions  specified  and  contained  in  the  sdd  deed  of  settlement 

and  Others  o.  ,  ,     *^ 

Moir  and        *  and  division.' 

Others.  Under  this  commission  the  lands  were  sold ;  and  from  a  state 

made  up  by  Mr  Robertson,  it  appeared,  that  after  paying  the  debts, 
and  setting  aside  a  sum  to  meet  Mrs  Moir's  annuity,  there  would 
not  be  suiBcient  to  pay  to  each  of  the  children  their  original  provi- 
sion of  L.600. 

One  of  the  daughters  of  Mr  and  Mrs  Moir  was  married  to  Sx 
James  Baird,  who  assigned,  among  other  funds,  the  sum  of  L.600 
payable  to  Lady  Baird  out  of  the  trust-funds  to  Mr  Paul,  as  trus- 
tee for  his  creditors.  William  Moir,  eldest  son  of  Mr  and  Mn 
Moir,  assigned  over  his  interest  in  the  trust-funds  to  his  sister  Ma- 
tilda; both  of  which  assignations  were  duly  intimated  to  Lady 
Bruce,  as  trustee,  and  Mr  Robertson,  as  commissioner,  and  Hi 
Robertson  made  payment  to  these  assignees  in  so  far  as  the  funds 
enabled  him  to  do.  The  capital  sum  of  L.dOOO,  set  apart  to  meet 
Mrs  Moir's  annuity,  remained  vested  in  the  trustee. 

It  being  ascertained  that  the  funds  would  not  be  sufficient  to  pay 
the  special  provisions  of  the  original  trust-deed  of  1823,  and  settle- 
ment of  1826,  and,  of  course,  that  there  would  be  no  residue,  the 
parties  were  desirous  to  wind  up  the  affairs,  and  put  an  end  to  the 
trust.  For  this  purpose  Mrs  Moir  agreed  to  renounce  and  dischaige 
the  annuity  of  L.120  provided  to  her  by  the  trust-deed,  andtbe 
liferent  of  the  balance  or  residue  of  the  trustrfunds  provided  to  ber 
by  the  deed  of  1826,  in  consideration  of  which  her  children,  and 
the  other  claimants  interested  in  the  trust-funds,  agreed  to  pay  her 
the  sum  of  L.540  from  the  trust-funds,  in  certain  proportions. 

In  order  to  carry  this  arrangement  into  effect,  this  process  of 
multiplepoinding  was  brought  in  the  name  of  Lady  Bruce,  as  trus- 
tee, and  Mr  Robertson,  as  her  commissioner. 

The  parties  who  concurred  in  the  above  arrangement  daimed 
their  respective  shares  in  terms  thereof,  and  pleaded — ^l^bat  the  pro- 
vision in  the  trust-deed  of  L.600  to  each  of  the  children  had  rest- 
ed in  them,  and  the  clause,  substituting  the  issue  of  such  of  the  chilr 
dren  who  may  have  predeceased,  in  place  of  their  parents,  had  so 
reference  to  these  special  provisions,  but  applied  only  to  the  residue; 
and  as  it  was  now  ascertained  that  there  would  be  no  residue,  that 
clause  could  have  no  effect  to  prevent  the  arrangement  proposed 
for  putting  an  end  to  the  trust*  « 

A  claim  was  lodged  for  Lady  Baird,  and  for  the  children  of 
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'Wiiliam  Moir,  the  eldest  son,  who  had  assigned  his  special  legacy  28  June  1BS3. 
to  his  sister  Matilda,  in  which  they  objected  to  the  arrangementi     ^"^^V^ 

^^dpleaded-  ...  ^Ur. 

L  The  fund  in  medio  ought  not  to  be  divided  until  the  termina-  Moirand 
tion  of  the  liferent  annuity  of  Mrs  Moir,  the  truster,  and  ought,  in  ^^^^^ 
the  meanwhile,  to  be  held  by  the  raiser,  as  trustee  for  the  parties 
who  shall  then  have  right  to  the  same,  in  respect  that  the  deeds 
gnuited  by  the  truster  contain  stipulations  to  this  effect,  and  that, 
until  the  arrival  of  that  event,  it  cannot  be  ascertained  to  whom  the 
fee  of  the  fund  in  medio  is  provided. 

11.  During  Mrs  Moir's  liferent,  none  of  her  children  can  effec- 
tually convey  away  any  part  of  the  capital  which  has  been  set  apart 
for  providing  her  annuity,  or  of  any  other  residuary  fund,  in  respect 
that,  until  the  arrival  of  that  event,  the  condition  upon  which  any 
right  is  contingently  conferred  upon  them  will  not  be  purified ;  and 
that^  in  the  meanwhile,  they  have  no  vested  and  transferable  right 
to  the  fund  in  medio. 

IIL  If  the  fee  of  the  fund  in  medio  shall,  hoc  statu,  be  allocated 
or  divided,  two  shares  thereof  ought  to  be  allocated  to  the  claimants, 
in  respect  that,  in  terms  of  the  deed  1B26,  such  shares  are  provided 
to  them,  one  of  them  being  the  daughter,  and  the  others  being  chil- 
dren of  a  deceased  son  of  the  truster. 

IV.  No  part  of  the  fund  in  medio  can  be  applied  in  paying  a  ba- 
hnce  of  the  original  provisions  of  L.600  each  and  interest,  created 
by  the  trust-deed  of  1823,  in  respect  that,  by  the  deed  of  1826, 
the  truster,  with  the  consent  of  her  children,  provided  the  whole  of 
that  fund  which  is  now  in  medio  to  purposes  altogether  different. 

A  claim  was  also  lodged  for  Lady  Bruce,  as  trustee,  and  Mr 
Aobertson,  as  commissioner,  l«f,  For  exoneration  and  dischai^efrom 
all  liability  under  the  first  trust,  and  from  their  management  and 
intromissions,  in  the  event  of  its  appearing  that  the  purposes  of  that 
trust  were  fulfilled.  But,  2<fZy,  and  separately,  On  behalf  of  the 
diitdren,  whether  existing,  or  nascituri  of  the  children  of  the  said 
Mrs  Moir  (the  truster)  mentionied  in  the  deed  of  obligation  and  set- 
tlement, that  these  children,  in  the  event  of  their  parents  predecea- 
sing the  truster,  fihall  be  found  entitled,  in  place  of  their  parents  re- 
spectively, to  the  special  sums  of  L.600,  therein  provided  to  each 
of  them,  in  so  far  as  the  funds  may  admit  of  such  payment,  as  well 
tt  lo  their  respective  shares  of  the  balance  (if  any)  remaining  after 
payment  of  these  sums. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note :  <  The  Lord  Ordinary,  having  heard  the  counsel  for  the  par- 
'  ties,  and  thereafter  considered  the  closed  record,  and  whole  pro- 
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ce88,  Finds,  that  the  children  of  Mrs  Cornelia  Isabella  Aitken  and 
William  Moir  had  a  vested  right  to  the  sum  of  .L.GOO,  and  inte- 
rest, provided  to  each  of  them  by  the  original  trust-deed,  executed 
on  the  2l8t  day  of  May  1823;  and  also,  to  the  ferther  sum  of 
L.600,  and  interest,  provided  to  each  of  them  by  the  deed  of  set- 
tlement and  division  executed  in  May  and  June  1826,  from  the 
date  of  the  execution  jo(  the  said  respective  deeds :  Finds,  that  the 
sums  so  provided  to  Dame  Wortley  Cornelia  Anne  Moir  or  Bakd, 
relict  of  the  late  Sir  James  Gardiner  Baird  of  SaughtonhaU,  Ba- 
ronet, one  of  these  children,  fell  under  the  jus  mariti  of  her  said 
husband,  and  were  conveyed  by  him  to  the  claimant,  Williain 
Paul,  as  trustee  for  his  creditors,  and  that  the  sums  so  provided  to 
Captain  William  Moir,  now  deceased,  eldest  son  of  the  said  Mn 
Cornelia  Isabella  Aitken  and  William  Moir,  were  assigned  by 
him  to  the  claimant  Matilda  Anne  Moir;  and,  in  respect  it  is  ad- 
mitted that  the  aforesaid  provisions  are  more  than  sufficient  to 
exhaust  the  trust-funds,  finds,  that  the  arrangement  agreed  to  by 
the  parties,  'for  putting  an  end  to  the  trust,  as  stated  in  the  con- 
descendence and  claim  for  the  said  Mrs  Cornelia  Isabella  Aitken 
and  others,  may  be  carried  into  effect ;  and  that,  upon  the  funds 
being  distributed  in  terms  thereof,  the  trustee  and  her  commis- 
sioner are  entitled  to  be  exonered:  Therefore,  in  this  process  of 
multiplepoinding,  sustains  the  claim  of  the  said  Mrs  Cornelia  Isa- 
bella Aitken,  George  Aitken  Moir,  Matilda  Anne  Moir  and  Wil- 
liam Paul ;  repels  the  claim  for  the  said  Dame  Wortley  Cornelia 
Anne  Moir  or  Baird,  and  for  William  Moir,  James  Moir  and 
Melville  Moir,  children  of  the  said  deceased  Captain  William 
Moir,  and  their  tutor  ad  litem ;  and  also  repels  the  claim  given  io 
for  Dame  Isabella  Moir  or  Bruce,  the  trustee,  and  Sir  Mickael 
Bruce,  her  husband,  and  Thomas  Robertson,  their  commissioner, 
tlie  nominal  raisers  of  this  process,  and  decerns :  Finds,  that  the 
expense  of  raising  and  bringing  this  process  into  Court,  and  of 
lodging  a  condescendence  of  the  funds,  and  also  the  expenses  in* 
curred  by  the  said  Dame  Isabella  Moir  or  Bruce  and  her  husband, 
and  their  commissioner,  relative  to  the  claim  given  in  for  tbemia 
this  process,  fall  to  be  paid  from  the  fund  in  medio ;  appoints  ac- 
counts of  said  expenses  to  be  given  in,  and  remits  to  the  Auditor 
to  tax  the  same  and  to  report :  Quoad  ultra,  finds  no  expenses 
due  to  any  of  the  claimants.' 

Note. — ^  Considering  the  nature  and  object  of  the  trust-deed  and 
agreement  of  1826,  and  the  terms  in  which  it  is  expressed,  the 
Lord  Ordinary  is  of  opinion,  in  the  first  place,  that  the  words  em- 
ployed in  the  grant  of  L.600  to  each  of  the  children  are,  in  them- 
selves, such  as  clearly  to  import  a  vested  right  to  these  sums;  and, 
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*  2dfy,  That  the  words  at  the  end  of  the  clause,  ^ving  effect  to  the  88  June  1833. 

*  survivancy  of  the  children  in  regard  to  the  share  or  shares  of  the     ^*'V^ 
'  predeceasers,  do  not  apply  to  the  specific  payments  of  L.600,  but  and  otherTr. 
^  only  to  the  share  or  shares  of  the  residue.    Such  being  his  opinion,  Moir  and 

*  and  it  being  admitted  that  there  is  no  residue,  he  thinks  there  is       ^"* 
'  no  objection  to  the  arrangement  entered  into  by  the  parties,  and 

^  to  the  consequent  exoneration  of  the  trustee.' 

A  reclaiming  note  was  presented  for  Lady  Bruce  and  her  com- 
missioner, but  the  Court  unanimously  adhered.  Judgment. 

Idfd  Mtrtonf  Ordinary.       For  Lady  Bruce  and  CommittioDery  R,  TTumuonu      Jum, 
M*Cook,  W.  S.  AgenU  For  Lady  Baird»  Jamnmu  John  GUftonJmiwr, 

W.  S.  Agent         For  Mra  Moir,  &€•  Ivory,       IngU$  ff  Donald^  W.  S.  Agents. 


B.  Clerk. 


T. 


SECOND  DIVISION. 

No.  CVIII.  28  June  163S. 

MACANDREW  and  Others 

offoinst 
The  PRESES  and  SOCIETY  of  SOLICITORS  at  LAW 
IN  THE  Sheriff  and  other  Courts  of  Edinburgh. 

Jurisdiction. — Kino. — Act  of  Sed.  12  Nov.  1825. — The  «r- 
cbuive  privilege  of  the  Society  ofSoUaitors  in  the  Sheriff  and  Burgh 
Courts  of  Edinburgh^  to  practise  in  these  courts,  under  a  crown  char-- 
ttTy  and  immemorial  possession^  recognised  and  found  valid. 

The  Society  of  Solicitors  at  Law  in  the  Commissary,  Sheriff  and 
Burgh  courts  of  Edinburgh,  were  erected  into  a  corporation  by 
royal  grant  and  charter,  in  1780,  conferring  upon  them  and  their 
foccessors  the  exclusive  privileges  of  practising  as  agents  before 
these  courts.  This  charter,  however,  proceeds  upon  the  narrative, 
that  the  society,  on  whose  petition  it  was  granted,  had  been  already 
admitted  and  recognised  as  the  only  qualified  practitioners  in  these 
courts  by  the  respective  judges ;  that  their  forms  of  admission  had 
been  regulated  by  acts  of  the  courts  before  which  they  practised ; 
and  that  they  already  enjoyed  the  exclusive  possession  of  the 
privilege  which  this  charter  was  intended  to  confirm^   and  the 
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28  June  1833.  trath  of  tbis  narrative  was  not  denied.  The  Act  of  Sederunt  12 
Nov.  Id25»  regulatiog  the  fornis  of  prooess  and  other  matters  in  inf 
ferior  courts,  contains  the  following  provision :  Part  iL  c  4.  §  L 

<  No  person  shall  be  allowed  to  practise,  as  a  procurator,  unless  he 
^'has  served  three  years  as  an  apprentice  to  a  writer  to  the  signet, 

<  solicitor  before  the  supreme  courts,  or  to  a  procurator  before  any 

<  sheriff-court  in  Scotland,  or  court  of  a  royal  burgh  or  sheriff-derk) 

*  be  twenty-one  years  of  age,  and  be  regularly  admitted  by  the 

<  sheriff,  without  prejudice  to  the  legal  rights  of  chartered  bodies  f 
(A.  S.  vol.  iii.  149.) 

The  pursuers,  Macandrew  and  others,  had  all  served  the  neces* 
saty  apprenticeships,  and  had  been  admitted  into  the  Society  of  So- 
h'citoris  before  the  Supreme  Courts.  They  afterwards  applied,  by  pe- 
tition to  the  Sheriff  of  Mid-Lothian,  to  be  admitted  as  procurators 
before  the  sheriff-court,  without  becoming  members  of  the  Society 
of  Solicitors  at  Law  in  the  sheriff-courts,  or  complying  with  their  re- 
gulations. This  application  was  resisted  by  that  society ;  and  the 
sheriff,  upon  considering  the  petition  and  answers,  pronounced  the 
following  judgment :  *  The  sheriff,  &c.  finds  that  the  Act  of  Sede- 

*  runt,  12  Nov.  1825,  in  the  chapter  as  to  members  of  sheriff-courts, 

*  P.  ii.  c.  4.  §  1,  contains  a  special  reservation  in  favour  of  the  1^ 

*  rights  of  chartered  bodies :  Finds,  therefore,  that  the  charter  from 

<  the  Crown,  12  April  1780,  in  favour  of  the  defenders,  must  be  fol- 

<  lowed  out  in  the  admission  of  members  to  practise  before  this  court, 

<  until  the  said  charter  is  reduced  m  a  competent  court :  Finds,  that 

<  none  of  the  petitioners  are  qualified,  in  terms  of  the  said  charter, 

*  to  become  members  of  the  Society  of  Solicitors  at  Law,  or  to  prac- 

<  tise  before  this  court ;  and  therefore  dismisses  the  petitions  of  the 

<  different  petitioners,'  &c. 
The  petitioners  thereupon  brought  the  present  action  of  redoc- 

tion,  both  of  the  royal  charter  in  1780,  and  of  the  decree  of  the 
sheriff,  concluding  also  for  a  declarator,  that  they  were  qualified  to 
be  admitted,  and  to  act  as  procurators  before  the  sheriff  court. 
The  cause  was  argued  in  cases,  in  which 


Pursuers* 
Pleas. 


The  pursuers  pleaded — That  the  royal  charter  under  reduction,  ia 
so  far  as  it  contained  a  monopdy  or  exclusive  privilege  in  &voar 
of  the  defenders,  was  contrary  to  law,  and  fell  under  the  prohibitiaa 
of  the  statute  1641,  c.  76 ;  and  that  no  usage  or  possession  which 
had  followed  on  it  could  sanction  it 


Defenders' 
Pleas. 


The  defenders  anttoered — 1st,  That  the  pursuers  had  no  title  or 
interest  to  challenge  the  crown  charter,  in  respect  that  the  exda* 
sive  privilege  ci  the  defenders,  to  act  as  procurlEitors  in  the  ij 
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eourts  of  Ediabnrgh,  had  been  legally  secured  to  them  by  immemorial  26  June  Idas, 
■sage^  confirmed  by  the  acts  of  the  sheriff  and  other  courts,  previ- 
008  to  the  date  o[  the  crown  charter.     2dly,  That  the  charter  was  Mid^therri 
BOW  fortified  by  forty  years'  prescription,  possesion  following  on  it  SoKcitws  at 
Sdlj,  That  the  crown  charter  was  itself  legal,  and  su£Scient  to  con-     *^* 
fer  on  the  defenders  their  exclusive  right :  And,  finally,  that  even  Defenders* 
iodepeodently  of  it,  the  sheriff  and  all  other  judges  had  authority,  by     ^^' 
his  act  of  court,  to  regulate  the  admission  of  procurators  in  his 
coart,  and  had  done  so,  by  requiring  that  they  should  be  members 
of  the  Society  of  Solicitors  al  Law ;  the  provision  of  the  Act  of  Se- 
derantin  1825  beiuga  restrictive,  and  not  a  permissive  enactment 

The  Lord  Ordinary  made  avisandam  to  the  Court,  with  the  fol- 
iowhig  note : 

'  It  seems  to  be  the  object  of  the  pursuers  to  reduce  this  case 
to  the  abstract  question,  whether  it  is  competent  for  the  Crown, 
in  virtue  of  its  prerogative  atone,  and  without  the  concurrence  of 
the  judge  or  judges  of  a  particular  court  of  justice,  to  create,  by 
an  original  grant  or  charter,  an  exclusive  privilege  of  pleading  or 
practising  as  agents  in  that  court,  in  favour  of  a  particular  class  or 
sode^  of  peiBons  ?  The  Lord  Ordinary  doubts  much,  whether  it 
can  be  brought  into  that  state.  If  it  were,  the  question  might  be 
attended  with  difficulty,  though  the  Lord  Ordinary  is  not  prepared 
to  haidj  that  such  a  charter  falls  under  the  statute  1641,  against 
grants  of  monopoly.  But  the  case  here  brought  to  issue  is  spe- 
cial. 

*  In  the  Jirgt  place,  the  argument  of  the  pursuers  supposes  that 
they  might  be  entirely  excluded  by  a  regulation  made  by  the 
sheriff  himself,  or  enacted  by  Act  of  Sederunt  of  this  Cpnrt  But 
confessedly,  before  the  late  Act  of  Sederunt  was  passed,  the  de- 
fenders, as  a  corporation,  were  in  possession  of  the  exclusive  pri- 
vilege here  objected  to,  whether  by  virtue  of  their  charter  alone, 
or  under  it  as  sanctiimed  and  confirmed  by  the  existing  rules  of 
the  sheriflT-court,  for  a  long  period.  Now,  there  can  be  no  doubt^ 
that,  when  this  court  passed  the  Act  of  Sederunt  under  the  powers 
conferred  by  the  previous  statute,  and  inserted  in  it  the  express 
exception  of  *  the  legal  rights  of  chartered  bodies,*  they  must  have 
bad  precisely  in  view  the  very  case  of  the  defenders,  as  well  as 
the  other  known  cases  of  chartered  bodies  already  in  possession  of 
the  exclusive  privileges.  The  Lord  Ordinary,  therefore,  cannot 
see  how  the  pursuers  can  be  entitled,  by  founding  on  the  provi- 
sions of  that  Act  of  Sederunt,  otherwise  to  raise  to  themselves  a 
legal  interest  to  insist  in  this  reduction.  If  the  Court  had  specified 
the  rights  of  the  Society  of  Solicitors  as  previously  recognised  in 
the  sheriff-court  of  Edinburgh,  or  had  substantively  declared  it  an 
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essential  qualification,  that  the  candidates  should  be  memben  of 
that  corporationy  the  defenders  must  admit  that  this  was  within 
the  power  of  the  Court,  and  would  have  rendered  it  incompetent 
for  them  to  challenge  the  exclusive  privilege  in  any  form.  Bat 
the  Lord  Ordinary  has  a  strong  impression,  that  this  was  the  true 
meaning  of  the  clause  of  the  Act ;  and  that  it  was  not  intended, 
by  the  use  of  the  words  <  legal  rights,'  to  lay  open  to  litigation,  on 
the  origin  and  foundation  of  them,  all  the  existing  and  long  recog- 
nised privileges  of  the  chartered  bodies  referred  to.  Confessedly 
they  had  the  legal  privilege  before,  whether  it  was  competent  for 
the  Sheriff  or  the  Court  to  take  it  away  or  not ;  and  the  first  ques- 
tion, before  the  abstract  merits  of  the  charter  can  be  considered,  is, 
Whether  the  right,  as  it  stood  before,  has  been  taken  away,  or 
attempted  to  be  so,  by  the  Act  of  Sederunt  ? 

<  But,  in  the  second  place,  supposing  the  royal  charter  to  have 
been  liable  to  objection  in  this  point  at  the  date  of  it,  it  does  not 
follow  that  it  was  such  a  nullity,  that,  after  forty  years  of  practice 
and  possession  under  it,  with  the  sanction  of  the  judge,  it  can  now 
be  reduced  in  a  popular  action  by  any  individual*  If,  indeed,  this 
case  were  clearly  within  the  statute  against  monopolies,  there 
might  be  some  probability  in  the  plea.  But  the  Lord  Ordinary 
cannot  adopt  that  principle,  when  he  knows  that  so  many  special 
and  local  exclusive  privileges  have  been  effectually  established  by 
royal  charter,  followed  by  possession,  and  many  even  by  prescrip- 
tive possession  alone.  He  thinks  that  there  is  much  weight  in 
the  observations  of  the  defenders,  as  to  the  particular  character  of 
this  privilege,  as  excluding  it  from  the  fair  meaning  and  object  of 
the  statute  against  monopolies,  a  point  which  may  be  at  once  in- 
ferred from  the  admitted  power  of  the  judge  to  regulate  in  this 
manner  the  qualifications  of  the  persons  to  be  admitted  to  exercise 
it  But,  independent  of  this,  he  thinks  that  the  statute  never  was 
interpreted  as  rendering  illegal  and  null  all  grants  of  local  or  pe- 
culiar exclusive  privileges,  whether  in  the  matters  of  trade  and 
commerce,  or  in  literary  or  professional  institutions ;  and  if,  there- 
fore, there  was  any  thing  particular  in  the  charter,  which,  inde- 
pendent of  any  statutory  nullity,  might  have  made  it  liable  to  ob- 
jection at  first,  the  Lord  Ordinary  thinks  that  there  is  much  force 
in  the  argument,  that  every  such  objection  is  excluded  by  pre- 
scriptive possession. 

*  He  is  therefore  of  opinion,  that  there  are  suflicient  grounds  for 
sustaining  the  defences,  without  any  necessity  of  forming  an  opi- 
nion on  the  abstract  right  of  the  Crown  to  grant  such  a  charter, 
apart  from  any  previous  possession  of  such  a  privilege.  Even  if 
the  other  points  were  laid  aside,  the  previous  possession  would  pre- 
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<  vent  that  questioo  from  being  raised  in  a  pure  state  in  the  present  S8  June  1833. 

*  case.     But  if  it  were  necessary  to  decide  it,  the  Lord  Ordinary     ^**V^^ 

*  will  only  say,  that  he  is  not  at  present  convinced,  by  the  argument  gnd^^othwTi;. 
^  of  the  pursuers,  that  the  charter  was  beyond  the  power  of  the  Crown,  SoUcicon  at  ' 
'  to  the  effect,  at  least,  of  being  received  and  acted  on  by  the  judge     ^^* 

'  to  whose  court  it  applied,  or  if  not  objected  to  by  him  or  any  su- 

*  perior  authority. 

<  But  as  the  cause  relates  partly  to  the  operation  of  the  Act  of 

*  Sederunt,  the  Lord  Ordinary  has  thought  it  proper  to  report  iu' 

The  Cottrt  unanimously  concurred  in  the  views  taken  by  the  Lord  judgment 
Ordinary  in  bis  note ;  and,  accordingly,  sustained  the  defences,  and 
assoilsied  from  the  conclusions  of  the  action,  with  expenses. 

Lord  Momert^t  Ordinary.       J^li,  Keay^  Rutherfvrd  and  Ivory,       Alt.  Dean  o/Fac, 
(Eope^J  and  FormfHu         William  Miller  and  D.  JFtsher,  Agents.         T.  Clerk. 

u. 


SECOND  DIVISION. 

No.  CIX.  28  Jiaw  1833. 

MANSFIELD,   Trustee  on  the  Sequestrated  Estate  of 

James  Stuart, 
affainst 
WALKER'S  TRUSTEES. 
♦ 
Bankrupt. —  Sequestration.  —  Act.  1696,  c.  5. — Stat.  54. 
Geo.  IIL  c.  LS7. — A  bankrupt  having^  after  sequestration^  granted 
a  band  of  corroboration  to  an  Iieritable  creditor  over  lands  intended 
to  have  been  covered  by  the  creditor's  firmer  security ,  but  which  had 
been  omitted  out  of  the  description  of  the  lands  in  the  previous  bondj 
executed  at  the  time  when  tlie  money  was  lenty  in  consequence  of  the 
gross  negligence  or  fraud  of  the  debtor^  the  Court  reduced  Hie  bond 
of  corroboration^  as  a  new  security,  at  the  instance  of  the  trustee  in 
the  sequestraiionf  aUhough  his  infefiment  in  the  lands  was  posterior 
to  that  of  the  creditors  on  the  bond  of  corroboration. 

Ma  James  Stuart  of  Dunearn  was  possessed  of  nine  small  parcels 
of  land,  lying  contiguous  to  his  mansion-house  of  Hillside,  and  all 
eoromonly  known  by  that  name.     The  whole  amounted  in  measure-. 
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28  June  1833.  ment  to  flbout  ninety-five  acres^  bat  ikey  had  been  originally  ac^ 
^^^'y^^    quired  in  separate  pendicles,  and  were  still  so  described  in  tbe  titles. 

wldk^f  ^'    ^^^^^  ^  ^^*e  parcels  consisted,  1st,  of  the  lands  called  Noddands ; 

Trustees.  — ^2dly,  of  the  lands  called  Torryhills  and  SisterUinds  r^ddly,  rftke 
lands  of  Hillside,  formerly  called  the  Brewery  of  Newton,  which  last^ 
mentioned  lot  consisted  <Mily  of  about  five  acres  and  a  half.  In  these 
three  parcels  James  Stuart  had  been  infeft  in  September  1797.  The 
other  six  parcels  were  held  by  him,  on  personal  titles,  dewn  to  the 
period  of  his  bankruptcy.  Stuart  had,  at  different  times,  raised  money 
upon  these  lands,  and  had  granted  securities  sometimes  over  the 
whole  lands,  and  sometimes  only  over  the  lands  of  Hillside  proper, 
contained  in  Lot  3^  In  particular,  in  1816,  he  had  granted  two  he* 
ritable  securities,  amounting  to  L.2400,  for  behoof  of  his  three  sis* 
ters,  over  his  lands  of  Dunearn  and  Cullelo,  and  also  over  the  whole 
lands  nomiuatim  described  in  the  three  first  lots  above  mentioned.  In 
the  following  year  he  granted  a  bond  over  the  lands  of  Hillside,  for- 
merly called  Brewery  of  Newton,  to  Mr  David  Brown,  for  L.2100; 
but  no  infeftment  had  followed  on  any  of  these  bonds  at  the  time  of 
Stuart's  bankruptcy ;  and  Mr  Brown  apparently  believed,  at  the 
time  of  advancing  his  money,  that  his  security  covered  the  whde 
lands  commonly  known  by  the  name  of  Hillside.  In  1823,  Stoart, 
intending  to  borrow  more  money  on  his  estate,  got  it  valued  by  Dr 
Coventry,  who  gave  him  a  specified  and  detailed  valuation  of  the 
whole  lands,  described  as  <  the  lands,  plantations,  &c.  of  Hillside,' 
divided  into  fields,  garden,  plantations,  &c.  measuring  ninety-five 
acres,  and  valued  at  L.2 1,655.  This  valuation  was  of  course  appli- 
cable to  the  whole  lands  generally  known  by  the  name  of  Hillside, 
comprehending  the  nine  parcels  above  mentioned,  with  the  excep- 
tion of  part  of  Torryhills.  Stuart  then  shewed  this  valuation  to 
Mr  Joseph  Gordon,  writer  to  the  signet,  agent  for  Dr  Walker  and 
other  persons,  and,  upon  the  fiuth  of  it,  Gordon  engaged  to  lend 
L.  10,000,  belonging  to  his  clients,  on  the  security  of  these  lands. 
Stuart,  in  order  that  the  bonds  might  be  prepared,  sent  Gordon  a 
search  of  encumbrances,  applicable  only  to  the  lands  of  <  Hillside, 
< formerly  called  the  Brewery  of  Newton,'  being  only  one. lot  of 
about  five  acres  of  the  lands  contained  in  Dr  Ck>ventry^s  estimate, 
and  generally  known  by  the  name  of  Hillside.  He  also  fiirnished 
the  progress  of  his  titles  to  these  lands,  viz.  a  charter  of  resignation  id 
1795,  in  favour  of  Dr  Stuart,  his  father,  in  liferent,  and  the  heirs 
of  his  body  in  fee ;  a  disposition  of  the  same  date,  by  Dr  Stuart, 
in  favour  of  himself  in  liferent,  and  his  eldest  son,  James  Stuart, 
in  fee,  with  an  infeftment  following  on  it,  and  a  deed  of  renuncu- 
tion  of  the  liferent  by  Dr  Stuart  in  1797.  This  charter  and  dis- 
position, on  which  infeftment  had  been  taken,  contained  a  variety 
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of  other  lands,  besides  those  of  Hillside,  over  which  the  seeurity  sg  June  1833. 
was  intended  to  be  taken.     In  particular,  it  embraced  the  lands  of    ^<^y«>^. 
Aberdour,  Orrock,  &c-  which  formed  distinct  properties  i^>art  from  5J"!J^*'^  *' 
Hillside,  and  also  the  three  lots  above  mentioned  <^  the  kmds  com^  Trusteei» 
oonly  known  by  the  name  of  Hillside.    Along  with  these  title^ 
deed%  and  Dr  Coventry's  valuatiMi,  Stuart  wrote  to  Mr  Oordon  in 
these  terms :  <  I  annex  copy  of  the  description  of  the  lands,  waA 

<  shall  immediately  get  the  searches  comf^eted,  and  the  titles  sent  t^ 
^  yoQ.'    The  description  here  referred  to  was  as  follows :  *  All  and 

<  whole  the  lands  of  Hillside,  formerly  called  the  ]^wery  of  New- 

*  Urn,  with  houses,  buildings,  yards,  <Mrehards,  &e.  and  whole  perti- 

*  nents  <tf  the  same,  t<^ether  with  the  lands  included  in  th«  said 

<  lands  of  Hilbide,  all  lying  in  the  lordship  of  St  Colme,  barony 
'of  Beik,  and  sheriffdom  of  Fife.'  Two  days  afterwards,  he 
sent  him  the  title-deeds  and  searches,  accompanied  by  the  fdlow- 
iog  note :  <  Dear  Sir,  I  now  send  you  search  of  encumbrances  over 
'  Hillside,  witli  charter  of  resignation  1795,  disposition  1795,  sasine 

*  1795,  and  renunciation  1797.  I  am/  &c«  <  Jabibs  Stuart.'  The 
search  <^  encumbrances,  herewith  sent,  contained  the  same  descrip* 
tion  of  lands  as  had  been  previously  furnished. 

Mr  Gordon,  being  misled  by  these  representatioas,  on  which  he 
relied,  and  thinking  that  the  lands  of  Hillside,  formerly  called 
*the  Brewery  of  Newton,'  comprehended  the  whole  lands  now 
known  by  the  name  of  Hillside,  and  contained  in  Dr  Coventry's  va- 
luation, prepared  drafts  of  three  bonds,  one  for  L.6000  to  Dr  Wal- 
ker, another  proposed  security  for  L.  3000,  and  a  third  for  L.1300, 
all  heritably  secured  over  these  lands,  and  all  containing  the  above 
description  of  the  lands,  as  it  had  been  furnished  to  him  by  Stuart. 
When  the  drafts  of  the  bonds  were  prepared,  he  sent  them  to  Stn* 
art  to  be  revised,  who  returned  them  with  a  note,  saying,  <  I  return 
'  the  draft  of  the  bonds,  all  right,'  but  making  some  remark  on  the 
cbnse  of  assignation  of  rents.  The  bonds  were  prepared,  and  exe- 
cuted accordingly,  and  infeftment  was  taken  in  favonr  of  the  cre- 
ditors, in  January  1824. 

Things  remained  in  this  state  till  Mr  Stuart  absconded,  and  was 
made  bankrupt,  in  September  1828.  The  pursuer,  Mr  Mansfield, 
was  elected  trustee  on  his  sequestrated  estate,  in  October  that  year; 
and,  soon  after  his  election,  on  examining  the  title*deeds  of  Mr  Stu-* 
arfs  estate,  the  error  appeared;  in  consequence  of  which,  the 
bonds  and  infeftments  of  these  creditors  covered  only  about  five  acres 
of  the  lands  of  Hillside,  instead  of  attaching  to  the  whole  ninety- 
ive,  great  part  of  which  was  held  by  Stuart  on  personal  titles,  and 
the  rest  was  contained  in  the  same  charter  of  resignation  with  the 
lands  contained  in  the  heritable  bonds.     As  soon  as  the  blunder  was 
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28  June  1833.  discovered,  Mr  Gordon  applied  to  the  bankrupt,  then  in  America, 
and  obtained  from  him  bonds  of  corroboration  to  the  three  crediton 
in  the  former  bonds,  narrating  the  res  gesta,  and  conveying  to  them, 
in  corroboration  of  his  former  obligation,  and  in  security,  the  whole 
lands  nominatim  which  composed  the  property  of  Hillside,  as  esti- 
mated in  Dr  Coventry's  valuation.  These  bonds  of  corroboration 
were  executed  in  America  on  the  20th  May,  and  infeftment  follow- 
ed on  them  Idth  July  1829.  Mr  Mansfield  obtained  a  special 
disposition  from  the  bankrupt  to  his  landed  estate  on  19th  Jane, 
and  was  infeft  on  12th  August  1829. 

Mr  Mansfield  then  raised  an  action  of  reduction  of  the  bonds  of 
corroboration,  and  dispositions  in  security,  granted  by  Stuart,  after 
his  bankruptcy,  to  Mr  Walker,  and  the  other  heritable  creditors 
whose  bonds  bad  been  prepared  by  Mr  Gordon,  on  the  ground,  first, 
that  they  were  null  under  the  act  1621,  c.  18 ;  and,  secondly,  more 
particularly  that  they  were  inept,  as  having  been  granted  by  Stu- 
art after  his  bankruptcy,  and  after  his  whole  estate  had  been  ad- 
judged from  him  by  his  sequestration,  and  by  the  decree  of  Court, 
confirming  the  pursuer  as  trustee  on  his  sequestrated  estate. 


The  Lord  Ordinary  took  the  case  to  report,  subjoining  to  his  in- 
terlocutor the  following  note : 

<  The  summons  in  this  case  states  two  reasons  of  reduction; 
but  it  comprehends  three  grounds  of  law.  1st,  That  the  dispod- 
tion  and  sasine  called  for  constitute  an  undue  preference,  in  vio- 
lation of  the  statutes  1696,  c  5,  and  54  Geo.  Ill,  c.  137.  2d, 
That  they  amount  to  a  fraudulent  alienation,  contrary  to  the  act 
1621,  c.  18.  And,  Sd,  That  the  disposition  proceeded  a  nonha- 
bente  potestatem,  in  respect  that  it  was  granted  after  sequestration, 
and  after  the  act  confirming  the  trustee. 

*  The  facts  are  clear.  The  Lord  Ordinary  holds  it  to  be  proved, 
1st,  That  there  was  a  bona  fide  agreement  concluded  between  Mr 
Stuart  and  Mr  Gordon,  as  agent  of  Professor  Walker,  by  which 
the  sum  of  L.6000  was  to  be  given  in  loan  by  the  latter,  along 
with  two  other  sums,  to  be  lent  by  other  parties  through  Mr 
Gordon,  making  in  all  L.  10,500,  on  the  express  condition  of  ob- 
taining an  adequate  and  complete  heritable  security.  2d,  That 
that  agreement  was  specific,  to  the  effect  that  the  security  shonld 
extend  over  the  whole  lands  comprehended  in  the  report  of  valua- 
tion by  Dr  Coventry,  produced.  The  Lord  Ordinary  has  no  doubt 
that  the  proof  of  these  facts  is  sufficient ;  for  he  is  of  opinion,  tba^ 
in  the  absence  of  the  original  letters  of  Mr  Gordon,  the  copies  of 
Mr  Gordon's  letters,  taken  from  his  books,  regularly  kept  and 
sworn  to,  are  admissible  evidence  against  the  creditors,  and  are,  ^ 
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with  their  counterparts  in  the  letters  of  Mr  Stuart,  sufficient  to  28  June  1833. 
establish  the  true  nature  of  the  transaction.     It  is,  indeed,  imp^os-     '^'^v^*^ 
sible  to  raise  ft  doubt  as  to  Mr  Gordon's  intention.     For,  if  he  did  ^'^^^^^  ""' 
not  believe  that  he  was  getting  a  security  over  the  whole  lands  in  Trustees, 
the  valuation,  he  must  be  supposed  to  have  wilfully  taken  what 
he  saw  to  be  no  security  at  all,  at  the  same  time  that  he  professed 
his  determination  not  to  leud  except  on  complete  and  adequate 
real  securities,  dd.  It  is  admitted  on  the  record,  that  the  lands  in 
the  valuation  are  identically  the  same  lands  which  are  compre- 
hended in  the  deed  under  reduction,  with  one  unimportant  excep- 
tion.   4th,  This  transaction  was  concluded,  and  the  whole  money 
bona  fide  advanced  in  December  1823,  and  bonds  were  then  grant- 
ed for  carrying  it  into  effect     The  bankruptcy  was  in  1828. 
*  The  bond  so  granted  to  Professor  Walker,  in  so  far  as  it  was 
insufficient  for  giving  a  security  over  the  whole  lands,  was  so 
made,  contrary  to  the  agreement,  on  the  faith  of  which  the  money 
was  advanced.     And,  upon  tlie  admitted  facts,  it  is  clear  that  it 
was  framed  in  this  defective  manner  by  the  fault  of  Mr  Stuart, 
whether  that  fault  be  considered  as  proceeding  from  fraud  or  from 
error.     The  Lord  Ordinary  sees  no  evidence  of  wilful  fraud,  and 
cannot  presume  it.     But  taking  it  to  have  been  by  error,  it  wad. 
still  by  the  positive  act  of  Mr  Stuart  as  the  borrower,  in  misrepre- 
senting the  titles,  and  thereby  misleading  the  party  with  whom  he 
dealt     It  is  not  the  same  case  as  if  he.  had  simply  sent  die  title- 
deeds  to  Mr  Gordon  to  prepare  the  bond.     With  the  misrepre- 
sentation, the  error  could  not,  or  could  not  naturally  be  discovered 
from  the  title-deeds.     And  the  error  was  of  so  gross  a  nature, 
that,  in  this  question,  the  act  which  produced  it  must  be  consider- 
ed as  culpa  lata,  quae  sequiparatur  dole. 

^  On  the  other  hand,  the  deed  under  reduction  was  not  executed 
till  after  the  sequestration  and  the  confirmation  of  the  trustee. 
^  But  the  money  having  been  advanced  on  the  faith  of  obtaining 
a  security  over  the  specific  lands  contained  in  that  deed,  more 
than  five  years  before  the  bankruptcy,  the  Lord  Ordinary  has  no 
doubt,  that,  if  the  same  deed  had  been  granted  before  the  seques- 
tration, but  within  sixty  days  preceding  it,  it  must  have  been  con- 
sidered, not  as  a  security  for  a  prior  debt,  but  as  implement  of  the 
previous  specific  obligation,  aind,  therefore,  within  the  exception 
of  novum  debitum,  and  not  liable  to  reduction,  jon  the  act  169.6; 
The  cases  of  Cormack  v.  Grardner's  trustees,  8  July  1829,  and 
Cranstonn  v.  Bontine,  2  February  1830,  seem  to  be  conclusive  of 
this  point  It  can  make  no  difference  whether  the  security  was 
duly  made  at  first,  but  not  delivered  till  within  the  sixty  days,  or 
the  security  delivered  at  first  was  imperfectly  executed,  and  was 
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28  June  ld3a  *  only  made  complete  by  another  deed  executed  within  the  sixty 
<  days. 

<  The  act  1621  evidently  cannot  be  applied  to  the  case. 

<  There .  is,  however,  great  difficulty  in  the  question  npon  the 
third  ground  of  reduction,  viz*  that  the  deed  was  executed  by  tlie 
voluntary  act  of  ^e  bankrupt,  after  the  sequestration  and  the  cqii' 
firmation  of  the  trustee.  When  the  point  is  stated  in  the  abstract, 
there  can  be  no  doubt  that  no  sequestrated  bankrupt  can  effec- 
tually constitute  a  security  over  the  estate  by  a  voluntaary  deed. 
The  estate  becomes  the  property  of  the  creditors,  and  there  is  ao 
adjudication  in  the  person  of  the  trustee,  by  the  act  of  confirms^ 
tion ;  and,  in  thb  case,  the  adjudication  was  special,  the  whsl# 
lands  having  been  enom^rated.  But  the  present  case  is  not  re- 
sdved  by  this  general  point.  For,  1st,  If  the  <Mriginal  contreit 
be  clear,  and  it  be  also  clear  that  the  first  disposition  was  made  iv^ 
perfect  by  an  error  of  Mr  Stuart,  of  a  nature  equivalent  to  fnupd, 
the  Court  must  determine,  whether  it  is  competent  to  the  credi- 
tors or  their  trustee  to  avail  themselves  of  such  an  error.  Mr 
Stuart  held  the  estate  subject  to  a  specific  obligation,  to  make  the 
security  good  over  the  whole  lands  in  the  valuation.  If  the  es- 
tate passed  from  him  to  his  creditors,  it  could  only  pass  as  it  stood 
in  his  person  with  that  (^ligation;  and,  according  to  the  jadg- 
ment,  and  more  particularly  the  opinions  delivered  in  the  case  of 
Gordon  v.  Cheyne,  February  5.l8d4,  the  crecEtors  could  only  take 
the  right  of  the  bankrupt  tantum  et  tale  as  he  held  it.  2A,  The 
adjudication  in  the  person  of  the  trustee  did  not  divest  the  bank- 
rupt feudally.  An  adjudication  withoat  charter  and  sasine  has 
not  this  effect;  and,  certainly,  assuming  the  existing  obligation 
for  a  specific  security,  an  adjudicati<m  by  the  defender  would  hare 
been  competent  after  the  trustee's  confirmation ;  and,  if  first  com- 
pleted, would  have  excluded  him.  The  p<nnt  of  difficulty  is,  that 
here  the  security  was  perfected  by  the  voluntary  aet  of  the  bank- 
rupt ;  and  it  has  been  frequently  decided,  that  even  diligenee^  in 
itself  competent,  will  be  invalid  to  give  a  preference,  if  the  credi- 
tor has  only  been  enabled  to  obtain  it  by  the  collusive  aid  of  the 
bankrupt.  But,  ;kl,  If  there  was  a  specific  obligation  to  give  the 
security,  and  if  that  obligation  was  binding  on  the  creditors,  ike 
question  is,  whether  the  pursuer  has  any  legal  interest  to  reduce 
it  as  granted  by  the  bankrupt,  whether  the  act  of  itself  would,  in 
other  circumstances,  have  been  warranted  or  not  The  deeds  are 
valid  in  point  of  form,  Mr  Stuart  not  having  been  denuded.  And 
if  the  thing  done  was  an  act  of  justice  which  the  creditors  might 
have  been  required  to  do,  there  can  be  no  interest  to  reduce  it 
Frustra  petis,  &c. 
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^  TboDgh  tbe  qnesdon  is  one  of  great  difficulty,  the  Lord  Ordi-  £8  Jime  less, 

<  nary  is  ioclined  to  thinks  that  this  is  the  just  and  the  legal  result,     ^^x^v^*^ 

<  Mr  Walker  never,  for  one  moment^  agreed  to  follow  the  personal  ^^|^^'^  ^' 
'  £iith  of  Mr  Stuart,  or  imagined  that  his  money  was  lent  otherwise  Trustees. 

*  than  on  the  faith  of  a  complete  security  over  the  specific  lands 
^  agreed  on.  If  the  security  stands,  he  will  get  nothing  more  than 
^  that  which  he  had  a  right  to  believe  was  given  at  first,  and  which 

*  the  creditors  cannot  take  from  him,  without  founding  on  the  act 
'  of  their  constituent,  by  which  he  and  bis  agent  were  deceived. 

<  There  is  a  separate  point  in  the  case,  relative  to  certain  parts  of 
'the  lands  which  were  held  by  Mr  Stuart  by  personal  titles. 
'  With  regard  to  these  it  seems  to  be  clear,  that  the  trustee  must 

<  be  bound  by  the  latent  equities,  not  limited  to  those  which  are  in 
'  the  constitution  of  the  title.     And  the  Lord  Ordinary  entertains 

*  no  doubt,  that,  if  the  security  is  otherwise  not  reducible,  the  de^ 
'  feoders  had  a  right  to  complete  the  title  in  the  bankrupt     If  the 

*  trustee  had  done  so,  it  would  have  accresced  to  Mr  Walker's  in* 
'  feftment.     He  could  only  avoid  diis  by  making  up  a  different  title, 

*  throwing  the  bankrupt  out  of  the  pr(^res&     But  a  creditor,  hold- 

*  iog  a  specific  security,  was  entitled  to  put  the  matter  right  if  he 
^ooold. 

<  The  result,  in  the  Lord  Ordinary's  opinion,  is,  that  judgment 
^  for  the  defenders  ought  to  follow  firom  die  equity  of  the  statutes 
'  and  the  general  principles  of  law,  under  the  cases  of  Cormack, 

<  Bontine,  Gwdon,  and  other  similar  cases. 

<  Certain  lands  of  Torryhills,  which  are  not  in  the  valuation,  have 

*  been  included  by  mistake  in  the  last  dispodtion.  As  to  them,  the 
'  deeds  must  be  reduced,  unless  the  defenders  reconvey  them  at 

*  their  own  expense.' 

The  Courtf  at  advising,  were  much  moved  by  the  novelty  and 
difficulty  of  the  point  at  issue,  and  ordered  additional  cases,  with  a 
view  of  taking  the  opinion  of  the  whole  Judges. 

Hie  pursuer />/ea<2Hf — 1st,  That  the  description  of  the  lands  in  pursuen* 
the  original  bonds  comprehended  only  the  lands  of  Hillside  proper,  ^^^^* 
and  could  not  extend  over  the  other  lands  contained  in  Dr  Coven- 
try's valuation.  2d,  That  after  the  execution  of  the  original  bond% 
there  was  nothing  to  prevent  Stuart  from  effectually  burdening  with 
debt,  or  selling  to  third  parties,  the  parcels  of  land  which  were  not 
contained  in  the  defenders'  original  infeftments.  3d,  That  the  de- 
cree of  Court,  confirming  the  pursuer's  appointment  as  trustee, 
vested  in  him  all  right  and  title  to  Mr  Stuart's  estates,  heritable 
and  moveable,  and  that  he  had  consequently  no  power,  after  his 
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28  June  1833.  bankruptcy,  to  grant  additional  securities  or  conyeyances  in  favour 
of  any  of  bis  creditors,  tberefore  tbe  bonds  granted  by  him  in  Ame- 
rica are  null,  under  the  statute  1696,  a  5.  And,  finally,  that  sup- 
posing that  the  defenders,  in  taking  their  original  securities  over 
only  a  small  part  of  lands  which  they  expected  to  get,  were  misled 
by  fraud  on  the  part  of  Mr  Stuart,  still  the  pursuer  was  not  there- 
by bound,  but  was  entitled  to  take  the  estate  unencumbered  by 
any  burdens  which  did  not  appear  on  the  record ;  Mitchell  v.  Fer- 
guson, 13  July  1781,  M.  10,296  ;  Wyllie  v.  Duncan,  8  Dec.  1803, 
M.  10,269  ;  Buchan  v.  Farquharson,  24  May  1797,  M.  2905. 


Mans6eld  v. 

Walker's 

Trustees. 
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Pleas. 


Defenders' 
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Judgment. 
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I 


The  defenders  answered^l^t.  That  they  had  a  good  title  to  ex- 
clude the  pursuer,  in  respect  that  their  first  infeftments  must  be 
held,  in  a  question  either  with  Stuart  or  his  personal  creditors,  to 
contain  the  whole  lands  of  Hillside.  2d,  That  the  pursuer  had  no 
title  to  pursue  the  present  action,  in  respect  that,  if  Mr  Stuart  bad 
not  conveyed  the  whole  of  these  lands  by  original  dispositions,  be 
was  at  all  events  under  a  legal  obligation  to  do  so,  which  the  pur- 
suer, as  representing  Mr  Stuart,  would  be  bound  to  fulfil;  andtbat 
the  pursuer,  on  the  part  of  the  personal  creditors,  was  not  entitled 
to  avail  himself  of  Stuart's  fraud.  Finally,  that  the  bonds  of  cor- 
roboration, being  granted  in  implement  of  a  previous  obligation, 
were  not  affected  by  the  statute  1696,  c.  5 ;  Cranatoun  and  An- 
derson V.  Bon  tine,  2  Feb.  1830. 

The  Court  was  much  divided  in  opinion,  but  a  majority  of  tbe 
Judges  concurred  in  thinking  that  the  bonds  of  corroboration  feD 
to  be  reduced. 

The  following  opinions  were  given  in  by  the  Consulted  Judges: 


Lords  Gillies^  Mackenzie^  Medxcyn  and  Corehause, — *  It  appcws 
from  the  record,  that,  with  one  exception,  there  is  no  difference 
between  the  parties  with  regard  to  the  facts  of  this  case.  It  is 
admitted,  that,  in  1823,  Mr  James  Stuart,  in  negotiating  a  loan, 
offered,  and  that  Messrs  Gordon  and  Stuart,  on  the  part  of  tbeir 
clients,  agreed  to  accept,  an  heritable  security  over  certiun  lands 
in  the  county  of  Fife,  extending  to  95  acres,  and  valued  by  ft 
Coventry  at  L.21,655,  10s.  These  lands  generally  passed  by  tbe 
name  of  Hillside, — they  were  so  called  in  Dr  Coventry's  valua- 
tion, and  the  fact  is  not  denied ;  but  that  name  properly  appKed 
to  one  small  tenement,  not  amounting  to  ten  acres,  and  not  wortb 
the  tenth  part  of  the  sum  at  which  the  whole  estate  was  valoed. 
That  the  heritable  bonds  might  be  prepared  by  the  agents  for  tbe 
lenders,  Mr  Stuart  sent  them  Dr  Coventry's  valuation  of  tbe 
whole  estate,  a  search  of  encumbrances,  and  such  of  the  titles  as 
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'  were  necessary  to  exhibit  a  valid  progress.    He  afterwards  sent  a  28  June  1833. 
'  description  of  the  lands,  but  it  applied  exclusively  to  Hillside  pro-     ^"^V^^ 

*  per,  the  separate  tenement     In  the  bonds  which  were  prepared  ^^^g^'s*  * 

*  by  Messrs  Gordon  and  Stuart,  and  revised  by  Mr  James  Stuart,  Trustees. 

*  that  description  was  adopted,  and  the  security,  being  in  conse-  QpJ^j|jJJ7of 

*  quence  limited  to  that  tenement,  was  altogether  inadequate.    Five  Consulted 
'  years  afterwards,  Mr  Stuart  having  become  bankrupt,  and  his  ^'""S^** 

'  estate  being  sequestrated,  he  was  prevailed  upon,  by  the  agents 

<  for  Walker,  one  of  the  lenders,  to  grant  a  bond  of  corroboration, 

<  and  a  disposition  in  security,  over  all  the  tenements  composing  the 
'  estate  of  Hillside ;  and  on  these  deeds  Walker  took  iufeftment 

*  before  the  trustee  under  the  sequestration  was  infeft. 

<  In  these  circumstances,  the  present  reduction  has  been  raised 
'  by  the  trustee,  to  set  aside  the  deeds  executed  by  Mr  Stuart  after 

*  sequestration  ;  and  the  only  fact  in  dispute  between  the  parties 
'is,  whether,  in  sending  the  erroneous  description  of  the  lauds, 

*  and  revbing  the  deeds  in  which  it  was  adopted,  Stuart  was  guilty 
'of  an  actual  fraud;  or,  whether  his  conduct  proceeded  only  from 
'  inattention  and  negligence  ?  We  do  not  think  that  there  is  evi- 
'  deuce  of  fraud.  It  is  true,  that  a  security  which  was  granted  by 
'  the  late  Dr  Stuart  to  his  daughters,  for  their  provisions,  was  pre- 

*  pared  by  their  brother,  Mr  Stuart,  or  in  his  writing  office ;  and 
'  that  it  extended  not  only  over  Hillside  proper,  but  the  whole 
^estate  of  Hillside,  as  well  as  other  subjects  belonging  to  Dr 
'  Stuart;  and  it  is  presumable  that  Mr  Stuart  must  then  have  been 
'  aware  of  the  distinction.  But  that  happened  seven  years  before 
'  the  date  of  the  bond  to  Walker,  and,  in  the  interval,  the  circum- 
'  stance  may  easily  have  escaped  his  memory.  It  is  still  more  ma- 
'  terial  to  observe,  that  an  intentional  omission  of  the  lands  could 

*  only  have  been  made  with  the  view  of  resorting  to  them  after- 
'  wards,  as  a  fund  of  credit ;  but  five  years  elapsed,  during  which 
'  he  was  in  embarrassed  circumstances,  and  often  hard  pressed  for 
'  money ;  yet  he  never  once  availed  himself  of  that  resource,  which, 
'  if  he  acted  fraudulently,  it  was  the  sole  object  of  his  fraud  to  ob- 
'  tain.    It  must  be  admitted,  however,  that  his  negligence  wais  high- 

*  ly  culpable,  first,  in  giving  rise  to  the  blunder,  and. afterwards  in 
'  suffering  it  to  pass  uncorrected. 

*  The  summons  of  reduction  is  laid,^r«/,  on  the  statutes  1621 
^and  1696;  and,  Becondly^  on  the  ground,  that  the  deeds  challen- 

*  ged  were  executed  after  bankruptcy  and  sequestration.  It  is  clear 
^  that  the  statute  1621  does  not  apply  to  the  case ;  and,  accordingly, 
^  that  ground  of  reduction  has  been  abandoned  in  the  pleadings. 

'  But  if  Walker,  the  creditor,  stipulated,  in  1823,  for  a  security 

*  over  the  whole  estate  of  Hillside,  and  obtained  a  security  over 
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Hitlside  prcfper  oaly,  he  remaii^ed  a  creditor  for  Ae  ftdditional 
security  down  to  the  date  of  Stuart's  bankmptey  in  1828»  bein^ 
a  period  of  fire  years.  If  Stuart  g^nted  that  security  after  his 
bankruptcy,  or  within  sixty  days  of  that  event,  by  which  Walker 
obtained  a  preference  over  the  other  creditors,  and  particularly 
over  one  Brown,  who  appears  from  the  pleadings  to  have  stood 
exactly  in  the  same  predicament  as  Walker,  the  case  seems  to 
fall  directly  both  under  the  words  and  the  spirit  of  the  statute 
1696. 

*  As  it  was  not  the  object  of  that  statute  to  deprive  a  person  of  the 
management  of  his  affairs  during  the  period  of  the  constructive 
bankruptey,  which  it  introduced,  it  has  been  held  not  to  operate 
against  payments  in  cash,  agdnst  transactions  in  the  ordinary 
course  of  trade,  or  in  the  case  of  what  has  been  called  a  novum 
debitum,  that  is,  where  there  has  been  a  bona  fide  interchange 
of  values,  comprehending  under  that  term  securities  granted  for 
loans  at  the  date  of  the  advance.  The  last  of  these  exceptions, 
though  proceeding  on  a  simple  and  equitable  principle,  has  occa- 
sioned considerable  difficulty  in  practice.  That  difficulty  arises 
from  a  separate  provision  in  the  statute,  which,  with  a  view  to 
prevent  the  fraudulent  evasion  of  its  enactments,  by  antedating 
securities,  declares,  that  dispositions  and  heritable  bonds,  or  other 
heritable  rights  on  which  infeftment  may  follow,  shall  be  reckoned 
to  be  of  the  date  of  the  sasine  which  follows  upon  them.  This 
provision,  if  strictly  applied,  as  it  was  in  the  case  of  Grant  of  Bon- 
hard,  12  Dec.  1717,  must  have  produced  great  hardship;  for  al- 
though a  person  advanced  money,  and  took  an  heritable  bond,  or 
disposition  in  security,  years  before  constructive  bankruptcy  com- 
menced, yet,  if  be  delayed  to  take  infeftment,  he  was  in  a  worse 
sitoation  than  a  creditor  lending  money,  obtaining  a  security,  and 
tidcing  infeftment  simul  et  semel  within  the  sixty  days.  A  con- 
trary decision  was  accordingly  given  in  Chalmers  o.  the  Creditois 
of  Riccarton,  19  Jan.  1726 ;  and  afterwards  in  Burnet  r.  Johnston 
and  Home,  29  Jan.  1751.  Therefore  it  is  now  settled  law,  as  Mr 
Bell  observes,  {Cam.  ii.  222,)  that  no  objection  can  be  taken  to 
an  heritable  security  granted  at  the  date  of  the  advance,  thoi^h 
sasine  shall  not  be  taken  upon  it  till  within  the  mxty  days  before 
bankruptcy.  But  a  farther  relaxation  has  been  given,  the  extent 
of  whicb  does  not  yet  seem  to  be  determined.  When  a  loan  is 
made,  and  a  security  stipulated,  an  interval  frequently  occurs  be- 
tween the  advance  of  the  money  and  the  execution  of  the  heri- 
table bond  or  disposition  by  the  debtor,  which  may  be  longer  or 
shorter,  according  to  the  nature  of  the  deed,  the  local  situation  of 
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<  tlie  property,  the  state  of  the  titles,  and  many  other  circumstances.  28  June  1833. 

*  Now,  it  has  been  repeatedly  decided,  that  an  interval  of  this  na-     ^"^V^^ 

<  ture  does  not  expose  the  deed  to  challenge,  although  the  sasine  ^^l„^^  ^' 

*  upon  it  is  not  taken  till  after  the  sixtieth  day.    In  the  case  of  the  Trustees. 

*  Bank  of  Scotland  v.  Stewart  and  Ross,  7  Feb.  1811,  an  interval  o^ilii^Tof 
'  of  seven  weeks  was  not  held  fatal.    Iii  a  more  recent  case,  of  Cor-  Consulted 
'mackr.  Gardner's  Trustees,  8  July  1829,  though  six  months  had  •^"***®^ 

*  intervened,  the  deed  was  sustained ;  but  this  decision  is  scarcely 
'  reconcileable  with  tlie  decision  in  the  preceding  case,  of  the  Trus- 

*  tees  for  Brough's  Creditors  v.  Duncan,  &c.  5  June  1793.     But  it 

*  will  be  particularly  observed,  that  in  these  and  several  other  cases 
'  to  the  same  effect,  though  there  was  an  interval  between  the  loan 
^  and  the  granting  of  the  disposition  or  warrant  of  infeftment,  that 
'  mterval  had  elapsed  previous  to  the  period  of  constructive  bank- 
'  ruptcy,  and  the  debtor,  while  yet  sui  juris,  and  before  his  hands 

*  were  tied  up  by  the  statute,  had  done  all  that  was  incumbent  upon 
^  him,  or  that  he  could  do,  towards  the  completion  of  the  security. 

^  But  all  these  cases  are  perfectly  consistent  with  the  doctrine, 

*  that  if  a  loan  is  agreed  upon,  the  money  advanced,  and  a  security 

*  stipulated,  but  ths^  security  not  executed  by  the  debtor  till  after 

*  the  sixtieth  day,  any  attest  on  his  part  afterwards  to  remedy  the 
^  defect  is  unavailing.  It  is  true  that  in  Houston  and  Company  v. 
'  Stewart,  20  Feb.  1772,  an  opposite  view  was  taken  by  the  Court; 
'  but  the  decision  was  unanimously  disapproved  of  in  the  case  of 
'  Brongh's  creditors,  which  has  just  been  cited.  And  in  Maclean 
^v.  Primrose,  16  Nov.  1799,  we  are  told  by  Mr  Bell,  that  Lord 
'  Meadowbank  accompanied  his  judgment  with  a  note,  *  in  which 
^^  he  condemned  the  decision  in  the  case  of  Houston  and  Company, 
"  as  clearly  contrary  to  principle,  since  an  obligation  to  grant  a  pre- 
"  ference  cannot  constitute  an  actual  preference  on  an  heritable  sub- 
"  ject  in  a  question  with  other  creditors,  and,  accordingly,  it  is  one 
'*  of  those  decisions  which  is  frequently  quoted,  and  as  often  disre- 
'^  garded  by  the  Court.'     In  Robertson  Barclay  v.  Spottiswoode, 

*  19  Nov.  1783,  which  occurred  some  years  after  that  of  Houston 
^  and  Company,  an  heritable  bond  had  been  granted  within  the 

*  sixtieth  day  by  a  husband  to  his  wife,  in  terms  of  an  obligation  in 

<  his  marriage  articles,  the  bond  was^  sustained  by  a  narrow  majority ; 
'  but  a  reclaiming  petition  being  presented,  the  case  was  compro- 
'  mised,  and  Mr  Bell  informs  us,  on  grounds  which  he  states,  that 

*  if  it  bad  again  come  on,  there  is  reason  to  believe  the  ultimate 

<  judgment  would  have  been  different  If  Mansfield,  Hunter  and 
^  Company  v.  Cairns,  15  Feb.  1771,  did  not  proceed  on  the  spe- 
'  daity  noticed  by  Lord  Colstoun  in  Hailes*  report  of  the  case,  it 
^  fidls  under  the  8tiga\a  so  often  affixed  to  the  judgment  in  Houston 
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and  Company.  The  distinctioo,  therefore,  appears  to  be  settled 
between  caaes  in  which  the  debtor  has  done  his  part  before  the 
period  of  constructive  bankruptcy,  and  those  in  which  he  execntes 
the  deed  subsequently  to  that  time.  On  this  point  reference  may 
be  made  to  the  Trustee  for  Brough's  Creditors  v.  Spankie,  whidi  is 
of  the  same  date  with  that  of  the  same  party  against  Duncan,  and 
also  to  Maclean  v«  Primrose,  just  cited.  Mr  Bell  seems  to  think, 
that  in  the  Bank  of  Scotland  v.  Stewart,  the  Court  returned  to 
the  doctrine  laid  down  in  the  case  of  Houston  and  Company, 
which  had  been  so  often  and  so  solemnly  condemned ;  but  that 
opinion  must  have  arisen  from  his  overlooking  the  distinction  now 
explained,  for  the  deed  executed  by  the  bankrupt,  though  some 
time  after  the  advance,  was  of  a  date,  as  already  mentioned,  long 
before  the  sixtieth  day. 

<  We  have  been  led  to  examine  this  point,  because  the  defenders 
have  attempted,  from  the  mass  of  decisions  relating  to  it,  to  ex- 
tract the  inference,  that  wherever  money  has  been  advanced,  and 
a  security  stipulated,  the  case  is  to  be  considered  as  felling  under 
the  exception  of  novum  debitum,  whatever  length  of  time  may  m- 
tervene  between  the  advance  and  the  debtor's  obligation,  and  al^ 
though  that  obligation  may  have  been  granted  after  constructive, 
or  even  actual  bankruptey, — an  inference  which  we  are  clearly  of 
opinion  those  decisions  do  not  warrant. 

<  But  there  is  another  and  a  different  ground,  on  which,  in  their 
last  argument,  they  rely  with  greater  confidence.  It  is  said,  that 
although  a  bona  fide  purchaser  is  exposed  to  no  objections  but 
those  which  constitute  a  radical  defect  in  the  titie  of  the  seller,  or 
in  feudal  property  which  appear  on  the  face  of  the  records,  a  cre- 
ditor adjudger  stands  in  a  different  situation,  and  takes  the  right 
adjudged,  subject  to  the  conditions,  and  under  the  equities,  though 
latent,  by  which  it  was  qualified  in  the  person  of  his  debtor;  or, 
in  technical  phraseology,  he  takes  it  tantum  et  tale  as  his  debtor 
held  it  That  this  was  at  one  time  the  doctrine  of  the  law  of 
Scotland,  though  not  to  the  extent  to  which  it  is  now  maintained 
by  the  defenders,  may  be  granted ;  and  the  case  of  Irelan<i,  whidi 
they  cite,  and  others  to  the  same  effect,  show  the  opinions  at  one 
time  entertained.  But  subsequentiy  to  that  period,  the  law  has 
been  settled  otherwise,  by  a  numerous  and  consistent  train  of  de- 
cisions, which  are  not  now  to  be  called  in  question.  Reference 
may  be  made  to  the  following  cases:  The  Creditors  of  Douglas  of 
Kelhead,  22  Feb.  1765 ;  The  Creditors  of  Ross  of  Kerse,  31  Jan. 
1792;  Mitchell  v.  Ferguson,  13  Feb«  1781;  and  more  partica- 
larly  to  Buchan  v.  Farquharson,  24  May  1797 ;  in  which  a  pre- 
ceding judgment  in  Smith  v.  Taylor,  19  July  1728,  M.  1 128  and 
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UI89,  was  unanimously  pronounced  to  be  erroneous.    Afterwards^  28  Juae  1833. 

*  when  Smith  and  Taylor  came  again  before  the  Court,  although    ^^*^v^ 
'  an  attempt  to  open  up  the  interlocutor  which  had  become  final  ^^"^ei^*s  ^' 

*  was  unsuccessful,  the  Court,  a  second  time»  unanimously  con-  Trustees. 

« demned  the  decision.  ^  OpTZ^of 

*  The  defenders  have  perplexed  this  point,  by  referring  to  a  class  Consulted 
'  of  cases  with  which  it  is  nowise  connected.     It  is  true  that  credi-    "  ^^' 
'  tore  attaching  moveables  by  diligence  are  not  in  the  same  situa- 

*  tion  as  bona  fide  purchasers.  Nothing  except  a  labes  realis,  such 
<  as  that  which  arises  firom  theft  or  robbery,  can  be  pleaded  against 
'  the  purchaser ;  while  the  arrester,  or  poinder,  takes  the  subject 

*  under  the  condition^  which  affect  the  constitution  of  the  real  right 

*  m  his  debtor,  but  not  under  his  personal  engagements  or  liabilities 

*  on  account  of  it     Thus,  the  exception  of  dolus  dans  causam  con- 

*  tractni  is  pleadable  against  the  arrester  or  poinder,  while  that  of 
^  dolus  incidens  in  contractum  is  not  so.  In  illustration  of  this  prin- 
'  ciple,  various  cases  cited  by  Mr  Bell,  i.  231,  might  be  adduced ; 
'  and,  it  may  be  added,  that  the  distinction  was  received  at  a  very 
'early  period  into  our  law.  In  the  case  of  Haitley,  Feb.  9. 1666, 
'  reported  by  Lord  Stair,  a  person  had  sold  goods,  and  received  pay- 
'  ment  of  the  price,  though,  in  consequence  of  his  fraud  or  fault,  they 
'  were  not  delivered ;  but,  in  a  competition,  his  creditor,  who  had 
'  attached  them  by  poinding,  was  preferred  to  the  seller.  Even  in 
<  the  case  of  moveables,  therefore,  the  creditor  using  diligence  does 
'  not  take  them  tantum  et  tale,  as  they  stand  in  the  debtor,  that  is, 
'  he  is  not  responsible  for  the  personal  obligations  of  the  debtor  con-> 
'  cerning  them. 

*  Incorporeal,  and  other  personal  rights,  which  pass  by  assigna-> 
'  tion,  stood  at  one  time  in  a  different  predicament.     With  regard 

*  to  them,  the  maxim,  assignatus  utitur  jure  auctoris,  was  carried  far- 
'  Aer  with  us  than  in  the  civil  law,  from  which  it  was  borrowed. 

*  The  assignee,  whether  a  purchaser  or  a  creditor,  was  held  only 
'  procurator  in  rem  suam,  and,  on  that  footing,  subject  to  every  ex- 

*  ception  maintainable  against  his  cedent  But  that  rule,  of  which 
^  Dirleton  doubted  and  Stair  disapproved,  was  greatly  modified,  if 
'  not  overturned,  by  the  House  of  Lords,  in  the  case  of  Redfearne, 

*  and  the  bona  fide  assignee  of  an  incorporeal  subject,  for  a  price 

*  paid,  placed  in  the  same  situation  as  the  purchaser  of  a  moveable. 

*  This  decision,  however,  did  not  touch  the  case  of  a  creditor  ad- 
'  judging  an  incorporeal  right;  and,  therefore,  in  Gordon  v,  Cheyne, 
^  5  July  1824,  the  Court,  with  perfect  consistency,  decided,  that 

*  certain  shares  of  the  stock  of  a  shipping  company,  which  a  bank- 
^  rupt  held  in  trust,  were  not  carried  by  his  sequestration,  the  trust, 

*  though  latent,  affecting  the  constitution  of  his  right    It  is  in  vain, 
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therefore,  for  the  defenders  to  argue,  as  they  have  done,  that  the 
decision  in  Gordon  v,  Cheyne  revived  the  doctrine  of  tantom  et 
tale,  which  was  exploded  in  Buchan  and  Farquharson.  It  decided, 
that  creditors  adjudging  an  incorporeal  right  were  not  in  the  same 
predicament  with  bona  fide  purchasers,  but  it  did  not  deprive  them 
of  the  privileges  they  formerly  enjoyed,  and  it  had  no  concern 
with  heritable  property  at  all. 

<  On  these  grounds  we  consider  it  clear  that  the  pursuer,  as  trus- 
tee for  Stuart's  creditors,  took  the  heritable  estate  in  which  die 
bankrupt  was  infeft,  subject  to  no  limitation  or  burden  which  did 
not  appear  on  the  face  of  the  records ;  and  his  moveable  estate 
under  such  conditions  only  as  qualified  his  real  right,  but  free  from 
all  his  personal  liabilities.  If  Stuart,  therefore,  in  terms  of  his 
agreement,  was  bound  to  give  Walker  an  heritable  security  over 
all  the  lands  of  Hillside,  as  well  as  Hillside  proper,  and  nobody 
can  doubt  that  he  was  so  bound,  that  obligation,  though  effectual 
against  himself  and  his  representatives,  is  not  transmitted  against 
his  creditors. 

<  But  it  is  said  that,  in  this  cause,  a  fraud  intervened ;  that  Stuart 
obtained  the  loan  by  felsely  representing  that  the  security  covered 
the  whole  estate  of  Hillside,  and  that  his  creditors  cannot  take  be- 
nefit by  that  fraud,  on  the  same  principle  that  they  could  not  re- 
tain goods  purchased  on  a  fraudulent  pretence,  or  paid  for  by 
forged  bill.  We  are  of  opinion  that  this  plea  admits  of  varioos 
answers.  In'the^r^^  place,  as  formerly  observed,  we  do  not  think 
that  there  is  evidence  of  fraud  or  wilful  misrepresentation  on  the 
part  of  Stuart ;  on  the  contrary,  it  is  more  probable  that  the  mis* 
take  originated  from  inattention.  In  the  next  place,  though  the 
contract  was  rescinded,  there  is  no  specific  subject  to  vindicate, 
as  in  the  case  put  of  goods  sold  on  a  false  representation,  and  still 
extant.  The  claim  of  the  borrower,  therefore,  must  resolve  into  a 
personal  action  of  damages,  which,  on  the  principle  already  eX' 
plained,  would  not  confer  a  preference  over  the  other  personal 
creditors.  The  case  of  the  Duke  of  Norfolk  and  Partners  o.  the 
Trustee  for  the  Annuitants  of  the  York  Building  Company,  Jane 
26.  1752,  illustrates  this  point.  The  Company,  under  the  autho- 
rity of  an  Act  of  Parliament,  had  granted  a  number  of  life  annni- 
ties,  and,  for  the  security  of  the  annuitants,  had  disponed  their 
estates  to  a  trustee,  who  was  infeft.  The  annuity  bonds  became 
the  subject  of  commerce,  and,  as  we  are  told  by  Elchies,  passed 
from  hand  to  hand  like  bank  notes.  Many  of  the  holders,  parti- 
cularly in  England,  inadvertently,  or  from  ignorance,  took  reneiT' 
als  of  their  bonds,  by  which  the  heritable  security  under  the  tnist- 
deed  was  lost.    It  cannot  be  doubted  that  the  Company,  and  their 
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<  Sodttbh  advisers,  were  perfectly  aware,  in  renewing  these  bonds,  88  June  ia33. 

*  that  the  holders  were  deceived,  and  their  own  estate  to  that  ex-     '^^NT^^ 

*  tent  disencumbered.     Accordingly,  on  the  ground  that  the  igno-  y/^J^I^l^!^  "* 
'  ranee  of  strangers  had  been  taken  advantage  of,  the  Coui^t  of  Ses-  Tk-ustees. 

*  8ion,  by  their  first  interlocutor,  preferred  the  annuitants  to  the  opinions  of 

<  Duke  of  Norfolk  and  others,  who  had  adjudged  the  estates  of  the  Consulted 
^  Company ;  but,  on  a  reclaiming  petition,  the  interlocutor  was  al-       ^®** 

^  tered,  and  the  adjudgers  preferred,  by  a  judgment  afterwards 
'  affirmed  in  the  House  of  Lords. 
<  A  few  words  are  required  on  the  recent  case  of  Cranstoun  and 

*  Anderson  o.  Bontine.     Graham  of  Gartmore,  who  was  debtor  to 

<  his  son  Bontine  in  a  large  sum  of  money,  agreed,  in  March  1826, 

*  to  sell  his  life  interest  in  that  estate  to  Bontine,  for  a  price  to  be 
^  paid  at  Whitsunday  following.    At  that  term  it  was  arranged,  by 

*  a  new  agreement,  that  Bontine,  instead  of  paying  the  price,  should 

*  set  it  off  against  the  debt  owing  by  his  father.  The  conveyance 
^  was  executed  in  August,  infeftment  followed  upon  it,  and  in  Sep- 
c  tember  Graham  was  rendered  bankrupt  In  these  circumstances, 
*■  the  Court  of  Session  assoilzied  Bontine  from  a  reduction  on  the 
^  act  1696,  at  the  instance  of  a  prior  creditor.    It  will  be  remarked, 

*  that  the  circumstance  of  the  price  being  compensated  instead  of 

<  being  paid,  on  which  the  pursuers  relied  much,  was  quite  imma- 
^  terial ;  for  although  it  might  have  been  fatal  to  the  transaction  if 
^  the  new  agreement  had  been  made  within  the  period  of  construc- 

*  tive  bankruptcy,  according  to  the  decision  in  Crawford  v.  Stirling, 
^  Nov.  1753,  it  took  place  long  previous  to  the  sixtieth  day,  and 

*  before  the  operation  of  the  statute  had  commenced.     Farther,  if 

*  this  transaction  had  been  followed  by  a  conveyance  also  before  the 
^  sixtieth  day,  though  infeftment  had  been  taken  by  Bontine  after 

<  that  time,  still  the  transaction  was  secure,  agreeably  to  the  cases 
^  of  the  BiBink  of  Scotland  v.  Stewart,  and  of  Cormack  and  others, 

<  already  mentioned.  But  the  important  distinction  between  these 
^  eases  and  Bon  tine's,  already  explained,  (the  conveyance  by  the 

<  bankrupt  in  the  one  being  previous  to  the  sixtieth  day,  while  in 

*  Bontine's  it  was  subsequent,)  was  not  brought  under  the  notice  of . 
^  the  Court ;  and  accordingly  there  is  a  reference  in  the  opinions  of 
'  the  Judges  to  both  sets  of  cases,  without  distinguishing  those  by 

^  which  the  law  has  been  recently,  and  it  is  thought  correctly  sef- 

<  tied,  from  those  which  preceded  them,  and  which  have  been  so 

<  often  unanimously  condemned. 

<  This  judgment  was  affirmed  in  the  House  of  Lords,  and  the  de- 
^  fenders  rely  on  the  opinion  reported  to  have  been  given  on  that 

<  occasion  by  the  learned  Lord  who  presided.     We  doubt  the  ac- 

*  caracy  of  this  report     His  Lordship  is  made  to  say,  •  that  *  he 
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28  June  1833.  *^  could  find  DO  case  which  appeared  to  give  much  assistance  in 
<<  the  decision  of  the  one  before  the  House ;  and  that  their  Lord* 
<<  ships  were,  for  the  first  time,  called  upon  to  put  a  construction  on 
**  the  statute  1696,  in  such  a  case,  and  to  lay  down  a  general  rule 
'<  for  the  determination  of  cas^s  of  that  class.'  The  rule  then  given 
^  is,  that  a  voluntary  deed,  in  the  sense  of  the  statute  1696,  signi- 
^  fies  a  deed  executed  by  a  party  of  his  own  mere  motion,  with  a 

<  view  to  give  a  preference  to  a  creditor,  and  without  any  express 

<  obligation  to  do  so.  As  the  deed  in  Bontine's  case,  therefore,  was 
^  granted  in  consequence  of  a  previous  obligation,  his  Lordship  held 

<  the  statute  not  to  apply. 

<  It  may  be  true  that  the  point  had  not  previously  been  eonsi- 

<  dered  in  the  House  of  Lords ;  but,  as  already  observed,  it  has  been 

<  anxiously  argued,  and  solemnly  and  repeatedly  decided  in  the 

<  Court  of  Session.  The  case  of  Houston  and  Ca  turned  entirely 
^  upon  that  point,  and  it  was  decided  upon  the  principle  laid  down 

<  by  Lord  Wynford.     That  judgment  was  unanimously  condemned 

<  by  the  Court  in  Brough's  creditors,  on  the  principle,  <  that  an  ob- 
*^  ligation  to  grant  a  security  does  not  entitle  the  creditor  to  fulfil  it 
*<  after  he  falls  under  the  retrospect  of  the  act  1696.'     But  it  is  pro- 

*  bable  that  it  had  been  assumed,  at  the  bar  of  the  House  of  Lords, 

*  that  Mr  Bell  was  correct  in  holding  that  the  Court  returned  to  tke 

*  principle  laid  down  in  Houston  and  Company,  when  they  ded* 

<  ded  the  case  of  the  Bank  of  Scotland  v.  Stewart,  which  certainly 

<  was  not  the  case. 

<  There  is  an  authority,  which,  though  not  mentioned  in  Lord 

*  Wynford's  opinion,  may,  perhaps,  have  had  an  influence  with  the 

<  House  of  Lords,  in  inducing  them  to  adopt  the  construction  given 

<  to  the  term  <  voluntary'  in  the  statute  1696,  and  to  which  theie- 

<  fore  it  is  proper  to  advert.     In  the  second  branch  of  the  statute 

*  1621,  the  same  term  occurs;  and  Sir  George  Mackenzie,  andaf- 

<  ter  him  Lord  Bankton,  have  held  that  a  deed,  though  granted  in 

<  implement  of  a  previous  obligation,  is  a  vduntary  deed,  and  redu- 

*  cible  under  that  branch  of  the  statute.     Mr  Bell,  on  this  subject, 

*  after  citing  Sir  George  Mackenzie,  observes,  that  his  opinion  does 

<  not  appear  to  be  law,  and  refers  to  Kilkerran's  report  of  the  case 

*  of  Grant  of  Tillifour,  where,  it  is  said,  that  the  Lords  agreed  that 

*  the  words  ^  necessary  causes,'  in  the  act  1621,  are,  in  practice,  thus 

<  understood,  that  there  be  a  previous  obligation  to  grant  the  deed : 

*  and  though  the  words  *  true,  just,  and  necessary  causes' appear  as 

*  they  stand  to  be  conjunctive,  they  have  always  been  disjunctive ; 

<  so  that  if  either  the  deed  be  granted  in  consequence  of  a  previous 

*  obligation,  or  for  a  true  and  just  cause,  it  is  not  reducible.  Now, 
^  as  the  statute  1696  is  confessedly  a  supplement  or  extension  of 
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*  the  gecond  branch  of  die  statute  1 62 1,  if  the  word  *  volantary'  is  S8  June  1833. 

*  used  in  the  sense  here  stated  in  the  one,  there^  is  ground  to  infer  '^'^V^ 
<  that  it  must  be  so  construed  in  the  other  also.  But  we  are  of  opi-  ^""^^^^  ^' 
^  nion,  that  the  learned  commentator  is,  jon  this  point,  inaccurate.  Trustees. 

^  Sir  George  Mackenzie,  in  treating  on  the  first  branch  of  the  sta-  ^  ~.  . 
^  tute  1621,  which  relates  to  a  competition  between  a  creditor  and  Consulted 

*  a  gratuitous  disponee,  and  in  which  only  the  terms  ^  true,  just,  ^^^6^' 
**  and  necessary  causes'  appear,  plainly  indicates  his  opinion,  though 

*  he  states  it  in  the  form  of  a  question,  that  a  deed  granted  for  an 

*  anterior  obligation  is  not  reducible,  and  indeed  the  act  would  be 

*  inconsistent  if  it  were.     But  when  he  comes  to  the  second  branch 

*  of  the  statute,  which  relates  to  a  competition  between  a  credi- 

*  tor  who  has  done  diligence  with  an  onerous  disponee  who  has  not 

<  done  diligence,  he  lays  it  down  in  the  most  explicit  terms,  that  an 

*  anterior  obligation  will  not  save  the  deed.     Now,  it  is  plain,  even 

<  from  Kilkerran's  report,  that  the  Court  in  Tillifour's  case  were 

*  eoQStruing  the  first  branch  of  the  statute ;  and  their  opinion  on 

*  the  words  <  true,  just,  and  necessary  causes'  in  that  branch,  in- 

*  stead  of  being  opposed  to  that  of  Sir  George  Mackenzie,  was  the 

*  same  as  his.      Indeed,  so  accurate  a  reporter  as  Lord  Kilkerran 

*  could  never  have  laid  it  down  that  the  law  had  been  always  so  con- 
^  sidered,  if  so  great  an  authority  as  Sir  George  Mackenzie  had  clear* 

<  ly  held  the  reverse.     But  what  puts  the  matter  beyond  question 

<  is,  that  Lord  Elchies,  in  reporting  the  same  case,  expressly  men- 

*  tions  that  the  discussion  arose  on  the  first  branch  of  the  act  1621, 

<  which  the  Lord  President  thought  might  have  some  weight  in  the 

<  question,  though  the  rest  of  the  Judges  thought  otherwise.     The 

<  argument,  therefore,  is  retorted  with  great  force ;  for  there  is  the 

*  uncontradicted  authority  of  Sir  George  Mackenzie,  that  the  term 
<<  voluntary,'  in  the  second  branch  of  the  act  1621,  does  not  signify 

*  deeds  granted  proprio  motu  only,  but  those  also  which  are  granted 
c  in  implement  of  a  previous  obligation.     Bankton  lays  down  the 

*  same  doctrine  expressly,  and  Erskine  by  implication ;  and  there 
« is  a  decision  to  that  efi^ect,  Peat  v.  Beg,  March  7.  1769.    1^  there- 

<  fore,  the  same  construction  of  the  term  *  voluntary'  be  adopted  in 

<  both  statutes,  the  rule  said  to  be  laid  down  in  Bontine's  case  can- 

<  not  be  maintained. 

<  II.  Admitting  that  the  statute  1696  does  not  apply,  the  deeds 

*  now  in  question  are  challenged,  on  the  separate  ground  that  they 

<  were  granted  subsequently  not  only  to  notour  bankruptcy,  but  to 
'  sequestration.     On  this  point,  it  is  perhaps  enough  to  refer  to  Mr 

<  Bell's  argument,  which  seems  correct,  that  by  the  intendment  of 

<  the  statute,  54  Geo.  Ill,  c.  137,  no  heritable  security  which  is  not 

*  completed  before  the  first  deliverance  on  the  sequestration  can  be 
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28  June  1033.  <  completed  afterwards,  even  though  the  creditor  held  a  preyioiu 

*  warrant ;  for  the  retrospective  effect  given  to  the  first  deliverance 
^  renders  it  a  mid-impediment  to  all  such  acts.      But  in  this  case 

<  there  was  no  warrant  for  infeftment  of  a  date  previous  to  the  se- 

*  questration.     If  the  bankrupty  whose  hands  were  tied  up  by  the 

<  sequestration  statute,  interfered  to  grant  such  a  deed,  he  did  that 

<  which  he  not  only  had  no  power  to  do,  but  which,  without  the 

<  consent  of  his  creditors,  was  an  act  of  fraud  in  him  to  attempt 
^  In  Maclean  v.  Primrose,  where  the  creditor  of  a  bankrupt  brought 

<  an  action  of  implement  against  him,  to  execute  a  deed  stipulated 

<  for  before  his  bankruptcy,  it  is  said  that  the  Judges  seemed  to  be 

<  of  opinion,  that  when  the  creditors  of  a  bankrupt  oppose  an  action 

*  such  as  this,  the  bankrupt  cannot  be  compelled  to  grant  a  deed, 

<  which,  if  granted  without  compulsion,  would  convict  him  of  fraud, 

<  and  be  reducible  under  the  statute  1696.     It  is  of  no  consequence 

<  that  the  bankrupt  is  not  actually  divested  of  his  heritable  estate,  to 

*  which  his  titles  are  complete,  until  sasine  is  taken  in  the  person  of 

<  the  trustee,  because  the  contrary  rule  would  be  inconsistent  with 

*  feudal  principle  and  the  feith  of  the  records ;  and,  accordingly,  the 

<  trustee  is  empowered  to  complete  the  feudal  title,  in  order  to  ao- 

<  complish  the  divestiture.     But  these  provisions  do  not  derogate 

<  from  the  38tli  section  of  the  act,  which  declares,  ^  that  the  whole 
<<  estate  and  effects  of  the  bankrupt  at  the  period  of  sequestratioo 
<'  shall  be  a  fund  of  division  among  those  who  were  bis  creditora 
<*  prior  to  the  date  of  the  first  deliverance,  regard  being  had  to  pre- 
<<  ferences  obtained  by  securities,  or  by  diligence,  before  the  said 
<^  deliverance,  and  not  expressly  set  aside  by  this  act,  but  to  no 
<^  other  claim  of  preference  :'  And,  further,  ^  that  all  transactions  of 
<<  the  bankrupt  subsequent  to  the  said  date,  from  which  any  preja- 
<^  dice  may  accrue  to  the  creditors,  shall  be  null  and  void.' 

<  If  it  could  be  maintained,  indeed,  that  even  if  Stuart  had  not 

<  granted  the  deeds  under  reduction,  the  pursuer  would  be  bound 

<  to  g^ant  them  on  the  principle  of  tantum  et  tale,  it  might  follow, 
^  that  the  action  should  be  dismissed,  on  the  strength  of  the  maiim 
^  — frustra  petis  quod  mox  es  restituturus ; — but  it  has  been  shown 

<  that  the  principle  is  inapplicable  to  the  class  of  cases  to  which  the 

*  present  belongs. 

<  In  conclusion,  it  may  be  observed,  that  if  the  defences  set  up 

<  against  either  ground  of  reduction  were  to  be  sustained,  it  would 

*  lead  to  consequences  incompatible  with  the  plain  and  declared  ob- 

<  ject  of  all  the  bankrupt  statutes.     Whether  the  principle  of  no- 

<  vum  debitum,  or  anterior  obligation,  be  resorted  to,  it  is  not  alle- 

*  ged,  if  the  insolvent,  within  the  sixty  days,  fails  to  grant  a  stipulated 

*  security,  that  this  will  entitle  the  creditor  to  the  same  preference 
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^  he  would  have  held  if  it  had  been  granted.     The  daily  and  uniform  28  June  I83a 

*  practice  of  the  country  is  opposed  to  any  such  supposition.  Take,     '^'^V^^ 

*  for  example,  a  number  of  recent  cases,  where  the  debtor  was  ex-  waike?^  ^' 
^  pressly  bound  to  grant  security  over  a  certain  estate,  but  where  it  TruRtees. 

*  was  ineffectual,  in  consequence  of  a  blunder  in  the  execution*  of  opinions  of 
^  the  deeds.     It  follows,  that  if  the  debtor  lies  under  similar  obliga<*  Consulted 

<  tions  to  various  individuals,  a  very  common  circumstance,  and  one  *'^"°S^' 

*  which  occurs  in  the  present  case,  he  would  have  it  in  his  power, 
^  according  to  the  defenders,  <to  fiivour  any  one  of  them  to  the  pre-* 

*  judice  of  all  the  rest.  Thus,  Stuart  had  his  choice  between  Wal- 
^  ker  and  Brown ;  and  as  he  has  preferred  the  former,  and  post- 

*  poned  the  latter,  he  might,  if  he  had  thought  fit,  have  done  ex-> 

<  actly  the  reverse.     This  surely  would  be  inconsistent  with  the 

*  principle  of  fair  and  equal  distribution,  and  it  would  be  fortified 

*  by  no  exception  admitted,  to  the  operation  of  the  statute  1696. 

'  The  result  appears,  if  possible,  still  more  absurd,  if  this  power 

*  of  preference  is  held  to  subsist,  as  the  defenders  argue,  not  only 
'  during  the  sixty  days,  but  after  the  period  of  actual  bankruptcy, 
^  and  when  the  estate  has  been  placed  in  the  bands  of  the  Court, 

*  by  the  process  of  sequestration. 

<  On  these  grounds,  therefore,  we  are  of  opinion  that  the  deeds 
«  challenged  in  this  case  ought  to  be  reduced.' 

Ijord  Crcdgie* — *  I  see  no  evidence  of  fraud  on  the  part  of  the 
common  debtor,  in  framing  the  security  in  question.  There  is  . 
real  evidence  of  the  contrary;  Istj  because  no  after  security  was, 
de  facto,  given  over  the  same  lands ;  and,  2(%,  because  the  value 
of  the  lands,  according  to. die  report  of  a  distinguished  land-sur- 
veyor, although  now,  from  general  causes,  considerably  diminished, 
must  still,  it  is  thought,  be  sufficient,  or  nearly  so,  to  discharge 
the  whole  debt  intended  to  be  secured  on  them. 

<  It  cannot,  however,  be  disputed,  that  either  from  inattention,  or 
waDt  of  ordinary  skill,  the  security,  as  it  has  been  made  out,  is  in 
a  very  imperfect  state,  great  pari  of  the  lands  said  to  be  in  the 
view  of  the  parties  not  being  specified  in  the  disposition,  nor  in 
the  infeftment  which  followed.  And  one  question  will  occur,  to 
whom  this  defect  is  to  be  imputed,  whether  to  the  borrower,  or  to 
the  agents  for  the  lenders,  which,  in  the  absence  of  the  latter  as 
parties,  cannot  be  determined  at  this  time.  It  is  not  easy,  how- 
ever, to  discover  a  principle  on  which  the  loss  should  be  thrown  * 
npon  the  general  body  of  creditors,  to  whom  no  blame  is  impu- 
table. 

<  The  question  now  is,  Whether,  supposing  for  a  moment  that 
the  defect  in  the  security,  as  contemplated  at  the  date  of  the  loan. 
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28  June  1833.  <  was  owiDg  to  the  fraud  or  culpable  negligence  of  the  borrower,  or 

<  of  the  agents  for  the  lender,  or  of  the  whole  of  these  parties  gene- 

<  rally,  the  corroborative  conveyance  and  security,  as  it  is  called, 

<  obtained  after  sequestration  awarded  against  the  borrower,  is  to 

<  have  any  force  or  effect?  At  the  consultation.  Lord  Corehouse 

<  held,  that  it  might  fall  under  the  act  1696 ;  while  Lord  Gillies 
'  was  of  opinion,  that,  without  an  action  of  reduction,  in  terms  of 

*  that  statute,  it  might  be  declared  to  be  ipso  jure  ineffectual,  upon 

<  the  ground  specially  brought  forward  in  the  summons,  viz.  that  it 
« had  been  obtained  a  non  habente  potestatem ;  the  whole  acdre 

<  powers  of  the  borrower,  unless  in  the  cases  particularly  provided 
^  for  by  the  statute,  having  been,  by  the  sequestration  itself  with' 

*  drawn  from  him.    In  this  M^y,  his  Lordship  thought  that  the  deed 

<  was  not  voidable  merely,  but  absolutely  and  altogether  void;^ 

*  and  to  this  opinion  I  rather  incline, 

<  But  on  a  third,  and  separate  ground,  it  is  humbly  thought  the 

*  supplementary  security  intended  to  be  granted  by  the  second  bond 

<  can  be  of  no  effect,  being  not  only  not  perfected  before  the  seques- 

*  tration,  but  originating  in  a  voluntary  act  of  the  common  debtor, 

<  when  publicly  insolvent,  as  well  as  divested  of  all  power  over  his 

*  estate  and  effects,  in  virtue  of  the  bankrupt  statutes.     Unless  for 
^  this  deed,  the  defenders  could  not  obtain  a  decree  of  adjudication 

<  in  implement.    The  original  bond  per  se  could  not  have  authorised 
^  it.     In  this  respect  the  case  is  similar  to  that  of  M'Kellar  o. 

*  M^Math,  with  this  difference,  that,  in  the  former  case,  the  object 
^  of  the  bond  was  merely  to  give  facility  to  the  diligence  (tt  one  of 

<  the  creditors ;  whereas  here  the  obvious  and  avowed  purpose  was 
^  to  create  a  preference,  by  affording  means  to  attach  the  seques- 

<  trated  estate,  by  a  mode  of  diligence  to  which  the  other  crediton 

*  could  not  resort.     Without  it,  the  defenders'  only  course  woidd 
^  have  been  by  entering  a  claim  in  the  sequestration,  which,  so  br 

*  as  can  be  discovered  from  the  documents  referred  to,  they  could 

*  only  do  with  regard  to  the  lands  in  question,  as  personal  credi* 

*  tors. 

<  In  this  view,  as  well  as  in  that  suggested  by  Lord  Oillies,  the 

*  principle  of  frustra  petis,  &c  appears  inadmissible  to  any  extent. 

*  In  the  conclusion  of  the  summons  referred  to,  the  trustee  is  not 

*  in  petitorio.    He  demands  nothiifg  from  the  defenders,  but  mere- 

*  ly  insists  for  a  judgment  declaring  the  bond  to  be  void,  as  nltia 

<  vires  of  the  granter.     If  the  bond  is  not  effectual^  the  summons 

<  and  decree  of  adjudication  in  implement,  with  the  infeftment  fid- 

<  lowing  upon  it,  must,  by  necessary  consequence,  at  the  same  time 
^  fall  to  the  ground ;  while  every  plea  or  argument  of  the  defenders, 

<  resting  upon  proceedings  prior  to  bankruptcy,  will  remain  entire. 
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I^  in  the  circamstanees  of  the  case,  the  defenders,  at  the  date  of  28  June  1833. 
the  benkruptcy,  had  a  jugt  claim  to  be  preferred  to  the  personal     ^^"^V^^ 
creditoTR,  or  to  the  trustee,  when  enforcing  their  rights,  they  will  wl"ker's  ^' 
have  it  still;  and,  apon  such  a  claim,  the  trustee  will  either  give  Trustees, 
a  judgment,  or  report  the  question  to  the  Court.     In  strict  form,  opinions  of 
DO  other  measure  can  be  adopted.  Consulted 

'  Yet  there  are  strong  reasons  in  expediency,  why,  at  this  con-  "  ^** 
juncture,  and  after  the  full  argument  and  opinions  already  given, 
a  determination  on  the  whole  cause  should  now  be  pronounced ; 
and  although,  generally,  I' concur  in  the  able  and  elaborate  opi- 
nion of  Lord  Corehouse,  I  cannot,  upon  a  point  of  such  vital  im- 
portance to  the  law  of  Scotland,  refrain  from  stating  what  has  oc- 
curred to  me. 

<  It  is  a  rule  established  with  us,  beyond  all  memory,  that  there 
are  no  equities  in  competitions  among  creditors.     This  principle 
was  adopted,  and  carried  to  its  fullest  extent,  in  the  case  of  the 
Duke  of  Norfolk  in  1752,  to  which  reference  has  been  made.    It 
has  been  held,  that  vigilantibus  non  dormientibus  jura  subveniunt ; 
and  although  no  one  ought  to  become  locupletior  aliena  jactura,  yet, 
in  damno  yitando,  every  one  is  entitled  to  avail  himself  of  the 
blunders  of  those  whose  interests  are  opposed  to  his.     However 
clear  and  honest  the  intentions  of  parties  may  have  been,  yet,  if 
the  writings  used  are  liable  to  objection  in  point  of  form  or  solem- 
nity, and  still  more,  if,  as  in  this  case,  they  are  defective  in  the 
substantial  parts,  they  are,  in  a  competition,  held  as  inoperative  and 
null.     In  the  case  of  a  second  security  upon  lands,  even  though 
the  prior  security  has  been  excepted  in  the  clause  of  warrandice, 
the  apparently  postponed  creditor  may,  on  the  bankruptcy  of  the 
common  debtor,  plead  any  objection  to  the  prior  security  that  ap- 
pears from  the  face  of  the  writings.     So,  after  a  competition  has 
begun,  a  party  conscious  of  a  defect  in  his  own  right  may,  by  any 
lawful  means,  but  always  without  the  aid  of  the  bankrupt,  direct  or 
indirect,  correct  the  defect  pendente  lite,  so  as  to  be  preferred  to 
his  adversary,  although  formerly  in  a  better  situation  than  himself. 
On  looking  into  the  books  of  authority  and  the  decisions  of  the 
Court,  to  be  found  under  the  titles  of  Competition,  Execution, 
and  Writ,  it  will  be  seen  that  the  most  minute  and  critical  objec- 
tions, in  point  of  external  formality,  or  arising  from  the  want  of 
proper  and  technical  words  in  the  instrument,  have  been  sustained. 
In  such  circumstances,  and  notwithstanding  the  most  satisfactory 
evidence  of  intention  to  give  a  right,  the  existence  of  another  deed, 
followed  with  infeftment,  before  the  former  one  has  been  comple- 
ted, must  create  an  undoubted  preference. 

<  These  observations  are  not  disputed  in  the  general  case.     It  is 
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the  first  regular  infeftment  in  real  estate^ — the  first  act  of  delirery 
in  the  transfer  of  moveables, — ^and  the  assignation  or  conveyance 
first  intimated,  in  personal  rights,  that  is  preferred ;  although,  be* 
fore  any  of  these  forms  have  been  gone  through,  an  obligation  to 
dispone,  or  to  make  delivery,  or  to  give  a  valid  assignation,  can 
be  shewn.  Particularly  in  recorded  real  rights,  if  appearing  in 
the  appropriate  register,  unless  fraud  can  be  proved,  the  entry  in 
the  record  is  the  only  evidence  that  can  be  depended  upon ;  with- 
out this,  a  form  calculated  to  give  security  to  creditors  and  pur- 
chasers would  become  a  snare  to  them. 

<  It  is,  indeed,  in  one  particular  case  only,  that  an  attempt  has 
been,  of  late,  made  to  break  through  the  otherwise  universal  role, 
and  that  is,  in  the  case  of  adjudications  of  lands,  as  to  which  it 
has  been  contended,  that  if  the  debtor  has  previously,  and  bona 
fide  engaged  to  make  a  conveyance  of  the  subjects  adjudged,  thb 
should  be  held  sufficient,  without  any  actual  transference  in  the 
ordinary  forms  of  law,  to  warrant  a  judgment  in  favour  of  the 
party  having  such  imperfect  right ;  and  this,  although  the  same 
right  had  been  in  the  most  formal  manner  attached  by  adjudica- 
tion far  beyond  its  value.  And  this  principle,  if  admitted  at  all, 
would  be  sufficient  to  set  aside  a  judicial  sale  under  the  bankrupt 
statutes,  if  resting  only  on  adjudications,  or  so  iar  as  adjudications 
have  been  ranked  on  the  price  of  the  lands  sold.  The  decree  of 
sale  would  not  give  an  effectual  title  to  the  lands,  unless  the  in- 
feftment upon  it  had  been  followed  with  uninterrupted  possession 
during  the  prescriptive  period  of  forty  years. 

*  The  recent  decisions  upon  this  subject  have  been  fuUy  aigoed 
upon,  and  explained  by  Lord  Corehouse.  But,  at  a  more  early 
period,  there  are  authorities,  it  is  humbly  thought,  not  less  con- 
clusive. Thus,  in  the  case  of  base  rights  prior  to  the  establish- 
ment of  the  registers  for  publication,  a  later  conveyance  or  adjndi* 
cation,  if  followed  by  possession,  was  preferred  to  the  former  ones, 
although  clearly  importing  an  obligation  to  make  an  effectual  trans- 
mission of  the  right.  And  so,  in  the  case  of  personal  rights  of 
lands,  he  who  obtains  the  first  infeftment  will  be  preferred.  In 
these  cases,  although  before  possession  has  followed  in  the  one 
case,  or  infeftment  in  the  other,  the  party  so  situated  may  hare 
become  acquainted  with  the  conveyance  prior  in  date,  still  he  will 
be  preferred ;  and  it  would  be  singular  if  the  result  were  diffe- 
rent. In  the  case  of  a  prior  conveyance  being  followed  by  one 
of  a  later  date,  and  this  again  accompanied  by  an  adjudication  of 
the  same  date,  obtained  by  a  separate  creditor,  the  second  convey- 
ance, if  followed  by  the  first  infeftment,  would  be  preferred  to  the 
prior  one ;  while,  according  to  the  argument  maintained  for  the 
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defenders,  the  first  conveyance  would  be  preferred  to  the  decree  26  June  Id^ 
of  adjudication,  although  entitled  to  rank  pari  passu  with  the  se-     ^^^V^^ 

cond  conveyance.  Walker's^  *'* 

'  In  the  same  manner,  an  adjudger,  who  had  gained  an  easy  vic-^  Trustees, 
tory  over  a  creditor  or  purchaser,  with  a  blundered  infeftment,   '  .  . 
will,  after  all,  be  obliged  to  yield  to  another  creditor,  or  purchaser,  consulted^ 
who,  like  the  defenders,  has,  as  to  nine-tenths  of  the  lands,  no  Judges, 
warrant  at  all. 

^  It  is  not  easy  to  discover  the  grounds  of  such  a  distinction  as 
has  been  suggested.  Our  ancient  apprisings  were  truly  judicial 
sales  of  lands,  subject  to  redemption  within  a  certain  period.  And 
although  these  were  followed  by  adjudications  which,  by  authority 
of  special  enactments,  are  to  be  rankedpari  passu,  if  within  a  year 
of  the  first  efifectual  one,  and  Ate  in  some  other  respects  diflferent 
from  apprisings ;  the  two  rights  are,  in  general,  of  the  same  na-« 
ture,  and  attended  with  the  same  effects ;  and  there  is  no  authori^ 
ty,  either  expressed  or  implied,  for  deciding  that  a  decree  of  ad« 
judication,  prior  or  of  equal  date,  should  be  postponed  to  an  obli-* 
gation  to  convey,  however  correct  in  point  of  form,  if  not  follow-* 
ed  with  infeftment. 

^  But  by  the  statute  54  Geo.  III.  sec.  29,  and  in  the  circum- 
stances here  occurring,  it  is  humbly  thought,  that  any  difficulty 
that  might  formerly  exist  on  this  point  has  been  altogether  re-* 
moved.  It  wiU  be  remembered  that  the  awarding  of  a  sequestra- 
tion is  declared  equivalent  to  an  inhibition,  and  the  general  ad- 
judication which  follows  is  held  to  operate  equally  in  favour  of  all 
the  creditors,  no  other  adjudications  for  debt  being  permitted.  At 
an  after  period  of  the  sequestration,  with  a  view  to  give  a  feudal 
right  to  a  purchaser,  the  trustee  is  authorised  and  required  to  call 
for  a  special  conveyance  of  lands  from  the  bankrupt,  and  in  default 
of  this,  he  is  to  deduce  a  special  adjudication,  mentioning  the  dif-^ 
ferent  lands,  so  far  as  known  to  him  ;  and  this  adjudication  is  de-* 
clared  to  be  of  the  *  nature  of  an  adjudication  in  implement,  as 
well  as  for  payment  of  debt,  shall  be  subject  to  no  legal  re- 
version.' In  this  manner,  the  special  adjudication  is  rendered 
equal  to  an  expired  apprising  or  adjudication,  or,  in  other  words, 
a  right  of  absolute  property  in  the  trustee,  for  the  benefit  of  the 
creditors,  according  to  their  rights  and  interests  at  the  time.  The 
only  diligence  which  can  compete  with  it,  would  be  an  adjudica- 
tion in  implement,  followed  with  an  infeftment  prior  to  that  of  the 
trustee,  such  as  the  defenders  in  this  case  attempted  to  obtain ;  but, 
as  it  must  now  appear,  to  no  effect,  the  defenders  producing  no 
obligation  to  convey,  in  reference  to  the  lands  in  question,  prior  in 
date  to  the  sequestration  itself. 
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28  June  1833.      *  III  the  recent  case  of  Bontine,  which,  in  the  pleadings,  has  been 
^  held  of  the  same  nature  with  the  preceding  one  of  Cormack  v. 

*  Gardner,  although  altogether  dissimilar,  the  warrant  of  infeftment 
'  in  the  former  case  having  been  prior  to  bankruptcy,  the  circum- 

<  stances  were  extremly  peculiar.     The  Lord  Ordinary  had  decid- 

<  ed  against  the  defender ;  but,  upon  a  reclaiming  note,  a  majorityof 

*  the  Judges  altered  that  interlocutor.     The  Judge  dissenting  was 

*  of  opinion  that  the  right  was  liable  to  reduction,  as  made  out  in 

<  defraud  of  the  bankrupt  statutes,  and  also  upon  the  common  law, 

<  being  in  fact  a  fraudulent  conveyance,  made  by  a  person,  publicly 

*  insolvent,  in  favour  of  his  son,  a  conjunct  and  confident  person,  in 

*  the  most  correct  sense  of  the  expression.     To  all  this,  however, 

*  it  was  answered,  that  from  the  manner  in  which  the  summons  of 

<  reduction  had  been  framed,  and  resting  wholly  upon  the  bankrupt 

*  statutes,  these  objections  could  not,  in  point  of  form,  be  listened 

*  to.     Instead  of  bringing  a  supplementary  summons  to  remedy  the 

<  defect,  an  appeal  was  presented,  and  the  judgment  affirmed ;  al- 

*  though  within  a  few  days  of  the  determination  in  the  Court  of  Ses- 

<  sion,  the  defender  had  applied  to  the  Court  for  shortening  the  in- 

<  ducise  of  an  adjudication  brought  by  him  against  his  father,  and 
'  the  application  was  complied  with,  for  no  less  than  L.  100,000,  re- 

<  serving,  however,  as  usual,  all  objections  contra  executionem.— 
«  (See  R.  C.  Bontine  v.  Graham,  17  Dec.  1829.)  Whether,  in 
'  virtue  of  this  reservation,  a  transaction  so  extremly  imprc^r  may 

*  not  still  be  set  aside  in  the  ranking,  is  yet  to  be  decided ;  but, 

*  in  all  these  circumstances,  it  humbly  appears  that  the  result  can- 

<  not  be  considered  as  a  precedent  in  the  present,  or  in  any  other 

*  case  where  the  summons  has  been  prepared  in  proper  form.' 
<  Addition. — It  has  been  omitted,  in  reference  to  the  case  of 

*  M^Math,  (p.  14.)  to  mention  that  of  the  Creditors  of  Dunbar  r. 

*  Sir  James  Grant,  18  June  1793,  F,  C,  where,  in  circumstances 
'  of  peculiar  hardship,  it  was  laid  down  by  a  great  majority  of  the 

*  Court,  *  That  a  bankrupt  ought  to  execute  no  deed  by  which  the 
**  situation  of  his  creditors  is  affected,  and  that  it  would  be  danger- 
<^  ous  to  support  any  deed  of  that  nature.* 

*  Professor  (now  Baron)  Hume,  in  his  Lectures  on  the  title  of 
'  adjudication,  gives  a  statement  of  the  decisions  upon  the  point 

<  now  at  issue.     Referring  to  the  case  of  Duncan  t?.  Wyllie,  7th 

*  December  1808,  he  says,  that  the  estate  of  a  bankrupt  being  se- 
'  qnestrated,  the  right  of  the  trustee,  as  adjudger  for  die  creditors 

<  in  general,  was  not  affected  by  a  latent  and  private  deed  granted 

<  by  the  bankrupt     This  judgment,  he  observes,  altered  the  inter- 

*  locator  of  the  Lord  Ordinary,  which  proceeded  upon  the  old  role, 

<  and  was  meant  to  be  established  for  the  rule  in  all  such  cases  as 
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*  dioald  afterwards  occor.     He  adds,  that  even  wben  the  law  was  S8  June  1833. 

<  otherwise  understood,  if  a  person  who  was  infeft  should  dispone,     ^"^V^^ 
'  and  the  disponee  should  allow  his  right  to  remain  personal,  witli-  walker's  ^ 
'  out  taking  infeftment,  and  if  the  creditors  of  the  disponer  should  Trustees, 
'adjac^^e  the  subject,  and  be  previously  infeft,  their  right  would  Opinions  of 

<  not  be  liable  to  be  qualified  by  the  personal  right  of  the  disponee.  Consulted 
'  And  he  refers  to  the  case  of  Mitchell  t;.  Ferguson,  13  February    "  ^^ 

•  1781.' 

Lord  BaJgray.--^^  I  concur  in  the  opinion  above  g^ven  byLords 
Gillies  and  others,  and  agree  in  the  principles  of  law  which  are 
there  detailed.  At  the  same  time,  it  may  be  proper,  on  account 
of  the  importance  of  the  case,  both  to  the  parties  and  to  the  law, 
to  make  a  few  observations. 

*  L  Upon  a  most  careful  and  attentive  perusal  of  the  whole  facts 
detailed  in  the  record,  it  does  not  appear  that  fraud  can  be  laid  to 
the  chaise  of  the  common  debtor,  neither  can  any  £Eiult  be  impu« 
ted  to  the  lender  or  his  agents.  It  is  perfectly  clear  to  me,  that  a 
proper  and  prescriptive  progress  of  titles  was  submitted  to  consi- 
deration, sufficient  to  satisfy  any  conveyancer,  and  which  could 
not  be  discovered  as  defectave,  without  a  topographical  examina- 
tion, which  never  hitherto  has  been  held  as  the  duty  of  any  profes* 
nonal  man.  What  therefore  has  taken  place  must  be  viewed  as 
having  proceeded  from  inadvertency  or  mistake.  This,  no  doubt, 
creates  an  obligation  against  the  common  debtor  to  apply  the  pro* 
per  correction,— but  this  extends  no  further  than  the  parties  im- 
mediately concerned.  Creditors  certainly  cannot  benefit  them- 
selves by  fraud,  but  being  certantes  de  damno  vitando,  they«have 
been  always  considered  to  be  entitled  to  take  advantage  of  errors 
and  mistakes,  to  the  effect  of  obtaining  a  fair  and  equal  distribu- 
tion of  their  debtor's  effects. 

*  II.  The  case  of  R.  C.  Bon  tine  v.  Graham,  17  th  December 
1829,  is  to  be  considered  with  some  caution.  The  circumstances 
of  the  case  are  correctly  stated  by  Lord  Craigie.  The  question 
was  brought  before  the  Court  in  rather  an  imperfect  shape  and 
form.  Permission  ought  either  to  have  been  granted  to  amend 
the  summons,  or  the  terms  of  the  judgment  should  have  been  fram- 
ed so  as  to  apply  to  the  special  circumstances  of  the  case,  and  the 
way  and  manner  in  which  it  was  brought  before  the  Court  Some- 
thing of  this  kind  was  suggested  the  day  after  the  opinions  were 
delivered ;  but  the  judgment  was  signed,  and  the  case  was  imme- 
diately appealed. 

*  III.  The  present  case  stands  in  a  very  peculiar  situation.    The 
•  act  of  the  common  debtor  complained  of  was  subsequent  to  the 
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28  June  l83a  <  seqaestratioii,  and  so  struck  at  by  the  38th  section  of  the  bankrupt 

<  statute,  and  therefore,  ante  omnia,  the  bond  of  corroboration  should 
^  be  set  aside,  and  declared  null  and  void. 

<  It  will  still  remain  competent  to  the  creditor  to  claim  at  conf- 

<  mon  law,  and  to  enforce  against  the  trustee  and  creditors,  as  the 

<  representatives  of  the  common  debtor,  any  right  to  withdraw  any 

<  part  of  the  estate  from  the  common  fund  of  division.' 


Lord  Futtertan. — <  However  sensible  of  the  importance  of  the 
considerations  urged  in  the  preceding  opinion  of  Lord  Corebouse 
and  others,  in  support  of  the  application  of  the  act  1696  io  &e 
present  case,  I  am  not  prepared  to  assent  to  the  conclusion,  that 
the  pursuer  would,  upon  that  ground  of  action,  be  entitled  to  judg^ 
ment  in  his  favour. 

<  Considering  the  circumstances  of  this  case,  in  particular,  that 
the  special  security  was  not  only  stipulated  for,  but  that  all  parties 
seem  to  have  acted  under  the  impression,  that  it  was  actually  grant- 
ed at  the  date  of  the  advance,  I  think  it  would  be  exceedingly  dif- 
iBcult  to  distinguish,  upon  any  reasonable  principle,  between  die 
present  and  that  numerous  class  of  cases,  respecting  nova  dehita, 
in  which  the  Court  have  sustained  the  securities.  But  I  do  not 
think  it  necessary  to  enter  into  that  inquiry  here.  The  deeds 
under  reduction  were  granted,  not  merely  after,  or  within  sixty 
days  of  bankruptcy,  but  after  sequestration,  and  after  the  statutofj 
confirmation,  and  adjudication  in  favour  of  the  trustee.  Such  be- 
ing the  case,  and  concurring  as  I  do  entirely  in  the  preceding 
opinion,  both  on  the  subject  of  the  inefficacy  of  the  alleged  per^ 
sonal  obligation  or  constructive  fraud  in  limiting,  or  in  any  way 
qualifying  the  right  of  the  bankrupt  to  the  prejudice  of  his  crea- 
tors, and  on  the  effect  of  the  various  provisions  of  the  54  Geo.  III. 
c.  137,  I  agree  in  the  general  result,  that  the  deeds  challenged  io 
this  case  ought  to  be  reduced.^ 

« 

Lords  President  and  Moncreiffi — <  The  essential  facts  of  this  case 
are  sufficiently  ascertained  in  the  record.  But  it  is  of  importance 
to  attend  to  the  precise  state  of  them. 

<  That  there  was  a  definite  agreement,  before  Mr  Walker  ad- 
vanced his  money,  that  a  specific  heritable  security  over  all  the 
particular  lands  comprehended  in  the  valuation  by  Dr  Coventry, 
obtained  and  exhibited  for  the  purpose  of  this  loan,  should  be 
granted  in  due  and  sufficient  form,  unico  conteztu  with  the  pty^ 
ment  to  be  made,  is  a  fundamental  and  undisputable  &ct  in  the 
case.  Neither  the  lender  nor  his  agents  ever,  for  one  instant,  con- 
sented to  make  any  loan  on  the  personal  credit  of  Mr  Stuart,  or 
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*on  any  thing  less  than  a  complete  security,  coyering  all  the  lands  fid  June  issa. 
'  in  Dr  Coventry'a  yaiuation.     They  even  insisted  for  additional  se-    ^^"^V^^ 
<  carity.    We  farther  hold  it  to  be  an  equally  certain  fact,  that  Mr  ^''^^^^  *"* 
'  Walker  and  his  agents  did  advance  the  money  only  in  the  assu-  Trustees. 
<red  belief,  that  they  had  obtained  such  a  perfect  security  by  infeft^  Q^jjjj^of 
^  ment  over  the  whole  of  those  lands.     In  what  manner,  and  by  Consulted 
'  what  circumstances,  they  were  led  into  this  belief,  we  think  also  ^"^s^** 
^  sufficiently  clear  upon  the  record.     But,  in  the  first  place,  we  can 
'  entertain  no  doubt  of  the  fact,  that  the  agents  who  negotiated  the 
'loan,  and  Mr  Walker  himself,  did,  bona  fide,  act  and  transact 
'  solely  on  the  fiaith  that  such  a  security  was  actually  granted.   And 

*  this  circumstance  appears  to  us  to  constitute  a  very  strong  pecu- 

*  liarity  in  the  case. 

*  It  is  next  clear,  that  Mr  Stuart,  instead  of  disponing  all  the 

*  lands  in  the  valuation  in  security  of  the  loan,  extending  to  ninety- 

*  five  acres,  and  valued  at  L.2 1,655,  had  disponed  only  a  very  small 
'  part  of  them,  consisting  of  about  five  acres,  and  only  worth  about 
'  L.1000 ;  the  warrant  for  infeftment  covered  nothing  more.    (See 

*  defenders'  statement  in  record,  Art.  21,  not  denied  in  the  answer, 
•p.  17.) 

<  The  cause  of  the  security  having  been  framed  and  taken  in  this 
'  imperfect  form,  contrary  to  the  faith  of  the  contract,  and  the  firm 
'  belief  of  the  lenders,  is  to  be  found  in  the  facts  set  forth  in  the  re- 
'cord,  in  Arts*  8.  to  17.  of  the  defenders'  statement;  (Record, 

*  p.  12, 15,  16.)     To  the  order  and  result  of  those  fiicts  it  is  very  ne- 

*  cessary  to  attend. 

<  After  the  agreement  had  been  concluded,  on  the  basis  of  a  se- 

*  eurity  to  be  given  over  the  lands  in  the  valuation,  Mr  Stuart  sent 

*  a  description  of  the  lands — but,  at  first,  nothing  more ;  promising, 

*  at  the  same  time,  to  send  searches  of  encumbrances  and  the  titles, 

*  plainly  with  reference  to  that  description,  as  comprehending  the 

*  whole  lands.  The  description  sent  in  the  9th  article  of  the 
'  statement,  (p.  13.)  and  connecting  it  with  the  previous  negoda- 

*  tion,  it  is  evident,  that  when  it  stated,  <  All  and  whole  the  lands 
^  of  Hillside,  formerly  called  the  Brewery  of  NewtoUj  with  houses, 
^*  buildings,  yards,  orchards,  greens,  muirs,  marches,  coals,  coal- 
**  heughs,  annezis,  connezis,  parts,  pendicles,  and  whole  pertinents 
*'  of  the  same  whatsoever,  together  with  the  teinds  included  in  the 
'*  said  lands  of  Hillside,  all  lying  in  the  lordship  of  St  Colm,  barony 
"  of  Beith,  and  sheriffdom  of  Fife,'  it  was  calculated,  and  must  have 
'  been  intended,  to  induce  the  belief,  that  all  the  lands  in  the  valua- 

*  tion  were  comprehended  under  the  general  name  of  <  the  lands  of 
^  Hillside,'  with  the  amplifications  annexed  to  it,  and  that  they  were 

*  all  incloded  in  the  same  titles,  to  be  sent  with  reference  to  it.   The 
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^  10,  p.  14.) ;  and  the  answer  to  that  article  bears :  *  Admitted, 
<<  that,  on  the  3  December  1823,  Mr  James  Stuart  sent  to  Meesn 
"  Gordon  and  Stuart  the  title-deeds  of  the  lands  referred  to  in  the 
^*  revised  condescendence,  (Art  2.)  in  which  Mr  Stuart  was  infeft 
^*  It  is  denied  that  he  sent  the  whole  title-deeds,  or  any  of  die 
^^  titles  to  the  other  lands  which  were  not  included  in  the  original 
^<  bond.'     The  searches  sent  expressly  related  to  the  same  descrip- 

<  tion  of  the  lands,  (see  Art  11,  p.  14.) 

*  The  charter  1795  is  in  process.     We  have  particularly  exa- 

<  mined  it     We  find  that  it  contains  a  precise  description  of  the 

<  lands  of  Hillside,  in  the  very  words  of  the  description  previously 
^  sent  by  Mr  Stuart  It  is  in  Latin,  of  course ;  but  being  a  verba- 
'  tim  translation  of  the  words  above  quoted,  it  is  unnecessary  here 

<  to  recite  it  The  charter  does  also  contain  other  lands,  viz.  He 
^  lands  of  Nooklands,  part  of  Torryhills,  a  part  of  lands  ealled  Sis- 
f  terlands,  *  quse  est  circiter  decima  tertia  pars  acrse  jamjam  ablatam 
*<  et  inclusam  intra  hortum  de  Hillside' — the  lands  of  Dunearn,  the 
^  lands  of  Orrock,  and  the  lands  of  Cullelo.  Of  these  lands,  it  is  clear, 
f  that  Dunearn,  Orrock,  and  Cullelo,  are  not  at  all  involved  in  this 

*  question,  being  neither  in  the  bond  of  corroboration,  nor  amoog 

<  the  subjects  valued.     Torryhills  has,  by  mistake,  been  put  into 

*  the  bond,'  but  it  is  admitted  not  to  have  been  in  the  valuation.  As 
f  to  Nooklands,  and  the  fraction  of  an  acre  of  Sisterlands,  they  are 

*  in  the  bond  of  corroboration ;  and  from  the  mention  of  them  in  the 

*  second  article  of  the  condescendence,  it  is  presumed  that  they  were 
'  included  in  the  lands  valued ;  though  that  valuation  has  simply 

<  reference  to  the  estate  of  Hillside,  and  specifies  no  other  lands  by 

<  name.  Nooklands  had  evidently  no  more  apparent  connection  with 
f  Hillside  than  any  of  the  other  lands  in  the  charter. 

^  With  the  description  previously  sent,  and  with  this  charter,  and 
f  nothing  else  before  them,  Mr  Walker's  agents  made  out  the  boad 

*  in  the  very  words  of  that  description,  and  in  precise  conformity  to 
^  the  same  words  in  the  charter. 

^  It  thus  appears,  that,  while  the  description  given,  and  precisely 
^  adopted-  in  the  bond  made  out,  was  expressly  represented  as  ap- 

<  plying  to  all  the  lands  which  it  was  stipulated  should  be  compre- 
^  bended  in  the  security,  the  titles  sent  to  the  defenders'  agents  con- 

>  tained  a  description  which  corresponded  precisely  with  that  pre- 

*  viously  given,  and  no  titles  were  sent  from  which  it  could  be  disco- 

<  vered,  that  the  main  portions  of  the  lands  relied  on  were  not,  in  bcU 

>  ineludedin  that  description,  but  were  held  by  separate  titles.   The 

<  agents,  in  consequence,  made  out  the  deed  in  those  terms;  and  it 
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*  was  Teyised  and  executed  by  Mr  Stuart  in  that  form,  and  infeft-  28  June  1833. 

<  ment  passed  on  it  immediately.     Yet  the  fact  now  turns  out  to 
<be,  that  ninety  acres  of  the  ninety-five  in  the  valuation  were  ^^ik  ,>^ 

*  held  by  entirely  separate  titles,  and  were  not  included  in  the  de-  Trustees. 

*  SCripdon.  Opinions  of 

*  There  is  a  statement  in  the  record,  (Art.  17,  p.  16.)  that  Mr  Con  uueu 

<  Stuart  subsequently  granted  a  security  to  a  Mr  Brown,  the  deed    "  ^^ 
^  being  written  with  his  own  hand,  in  which  he  made  use  of  the 
'same  description.     And  it  is  also  there  stated,  (Art  26,  p.  19.) 

*  that,  at  a  still  later  period,  Mr  Stuart  granted  a  security  to  his  sis- 
'  ters  or  brother,  both  over  the  lands  of  Hillside,  and  by  special  de- 
'  scription  over  the  other  lands  in  Dr  Coventry's  valuation.  But  it 
'has  been  explained,  (defenders'  case,  p.  18,  Appendix,  p.  8*11,) 
'  that  both  these  statements  are  inaccurate ;  the  bonds  to  Mr  Stu- 
'  art's  brother  and  sisters  having  been  executed  in  1816  ;  and  that 
'  to  Mr  Brown  also  previous  to  1823. 

'  Mr  Stuart's  estate  was  sequestrated  on  the  1  September  1828. 
'  After  his  sequestration,  and  when  he  was  in  America,  the  defect 
'  in  the  security,  as  covering  only  five  acres  instead  of  ninety-five, 
'  was  discovered ;  and  then  he  granted  the  bond  of  corroboration 
'  now  under  reduction,  proceeding  on  a  clear  narrative,  that  the 
'  money  had  been  advanced  on  the  faith  of  a  specific  contract  for  a 
'  good  security  over  the  whole  lands  in.  Dr  Coventry's  valuation  ; 
'  and  on  this  deed  infeftment  passed,  before  the  trustee  had  obtain- 
'  ed  infeftment  in  the  lands. 

'  This  appears  to  be  the  correct  state  of  the  facts ;  and  two  ques- 
'  tions  of  law  arise :  1.  Whether  the  bond  of  corroboration,  &c.  is 
'  reducible  on  the  act  1696,  as  a  deed  in  security  of  a  prior  debt, 
'  executed  after  bankruptcy,  or  after  the  commencement  of  the  sixty 
'  days  preceding  the  sequestration  ?  and,  2.  Whether,  supposing 
'  that  it  is  not  reducible  on  the  act  1696,  it  is  invalid  for  want  of 
'  power,  or  as  a  fraud  at  common  law,  as  having  been  executed  af- 
'  ter  the  sequestration. 

^  I.  The  first  of  these  questions  appears  to  us  to  be  one  of  very 
'  great  importance ;  because,  if  the  deed  had  been  executed  before 
'  the  bankruptcy,  we  are  of  opinion,  that,  in  the  circumstances  of 
'  the  case,  it  could  not  be  reduced,  without  entirely  subverting  the 
'  established  law,  as  we  have  understood  it,  and  departing  from  the 
'  principle  of  a  very  long  series  of  adjudged  cases. 

*  The  act  1696,  c.  5,  is  a  statute  against  the  frauds  of  persons  be- 
'  coming  bankrupt ;  and,  in  the  part  of  it  here  in  question,  it  has 
'  two  provisions  ;  1.  That  any  dispositions,  &c.  after  bankruptcy, 
*  or  within  sixty  days  before  it,  '  in  favour  of  his  creditors,  either 
*'  for  his  satisfaction  or  further  security,  in  preference  to  other  cre- 
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'  ditom,'  shall  be  yoid  and  null ;  and,  2.  Thaty  as  to  this  question, 
all  dispositions  of  heritable  rights  Shall  be  reckoned  as  of  the  date 
of  the  sasine  taken. 

<  We  are  of  opinion,  that,  in  interpreting  a  statute  such  as  thisi 
expressly  made  for  the  prevention  of  fraud,  it  could  never  be  con* 
strued,  on  doubtful  inferences,  so  as  to  become  the  instrument  of 
fraud.  It  soon  became  a.  question,  on  the  clause  last  referred  to^ 
trhether,  if  an  heritable  security  were  bona  fide  contracted  by  deed 
and  conveyance,  before  the  commencement  of  the  sixty  days  pre* 
Ceding  bankruptcy,  but  no  sasine  taken  till  within  that  time,  the 
security  was  reducible  under  the  act.  In  strictness  there  was  a 
great  difficulty,  in  so  much,  that,  in  several  cases,  (Grant,  Jan.  29. 
1717  ;  Creditors  of  Merchiston,  Nov.  25.  1775,  Kilk.  Elch.  jBeS,ii 
221-2,)  the  Court  thought  themselves  bound  to  reduce.  But  af* 
terwards  a  more  correct  view  was  taken  on  the  principle  and  pur- 
pose of  the  statute ;  and  those  decisions  were  entirely  set  aside  in 
later  cases;  Jan.  29.  1751,  Johnson  v.  Home  and  Burnet;  Nov. 
12.  1799,  Mitchell  v.  Finlay,  Bell,  ii.  222.  That  very  rigid  con- 
struction, therefore,  being  entirely  exploded,  and  it  being  *  settled, 

^  that  no  objection  can  be  taken  on  the  statute  to  an  heritable  se- 
'  curity  granted  of  the  date  of  the  advance,  though  sasine  on  sach 
^  security  shall  not  happen  to  be  taken  till  within  the  sixty  days 
<  before  bankruptcy,'  neither  those  old  decisions  themselves,  nor  any 
principle  involved  in  them,  can  now  be  of  any  authority* 

<  But  the  just  rule  of  construction  established  by  the  case  of 
Johnson  reached  beyond  the  precise  point  of  the  case  itself.  It 
might  happen,  that  there  Was  a  clear  specific  contract  for  the  ad«» 
vance  of  money,  and  the  granting  instantly,  as  the  condition  of 
such  advance,  of  a  special  security  over  a  defined  heritable  subject  i 
and  yet  neither  the  conveyance  nor  the  infeftment  might  be  made 
at  the  instant  of  the  advance  made.  Did  that  fall  under  the  prin^ 
ciple  of  the  act  1696  ?  So  iar  from  its  being  a  fraud  to  grant  the 
security  subsequently,  the  fraud  must  lie  in  not  granting  it  as  soon 
as  possible,  or  at  any  time  when  demanded.  But,  if  the  security 
was  to  be  considered  as  of  the  date  of  the  sasine,  it  could  signify 
nothing  whether  the  deed  of  security  giving  warrant  for  the  sasine 
Was  before  the  commencement  of  the  sixty  days  or  not,  if  the  sa- 
sine itself  was  within  that  period.  The  principle  of  the  question 
never  could  or  did  depend  on  this.  The  point  held  was,  general- 
ly, that  the  statute  did  not  at  all  apply  to  nova  debita,  which  have 
been  explained  by  the  decisions  to  mean,  all  cases  in  which  the 
advance  of  money  has  been  made  on  a  specific  agreement  for  the 
particular  security  which  happens  not  to  be  made  or  completed  till 
within  the  sixty  days.     This  may  happen  where  the  whole  trans* 
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'aedon  has  been  within  the  sixty  days,  or  it  may  happen  where  98  June  1833. 

*  the  traanetion  is  earlier,  and  the  warrant  for  infeftment  is  ako     ^"^^y^ 
'  previously  given,  but  no  infeftment  is  taken  till  within  the  period ;  5J*"^*^/*^  ^' 

*  or  it  may  be,  where  the  transaction  is  concluded  before,  but,  by  Trustees. 

*  breach  of  contract,  or  accidental  circumstances,  the  proper  deed  ^  r:       ^ 

,  '  '  r     r  Opinions  of 

*  bas  not  been  executed  till  after  the  commencement  of  the  sixty  Consulted 
'  days.    Is  this  last  case  in  any  degree  more  within  the  plain  pro-  ^"^^^* 

^  vision  of  the  statute  than  either  of  the  other  two  ?  Is  it  the  case 

*  of  fraud  or  fraudulent  preference  contemplated  by  the  statute  ? 

*  We  thitik  that  it  is  not,  and  that  the  more  general  rule,  finally 
'  and  fully  adopted  by  the  Court,  as  we  apprehend,  embracing  it, 

*  bas  been  founded  on  a  correct  and  equitable  view  of  the  nature 

*  and  purposes  of  the  statute. 

^  The  first  important  case  on  the  point  is  Mansfield,  Hunter  and 

*  Company  r.  Cairns,  Feb.  ^5.  1771,  Pac.  Coll;  Hailes,  1,  403. 
'  In  that  case,  both  the  bond  and  the  infefitment  were  within  the 
^  sixty  days  of  bankruptcy ;  but  the  contract  for  the  security,  at 

*  leuding  the  money,  was  clear.     The  Faculty  Report  bears :  <  It 
^  was  observed  on  the  Bench,  that  where  money  was  advanced,  in 
"  consequence  of  a  communing,  that  an  heritable  security  should 
*'  be  granted,  such  bond  was  truly  a  novum  debitum,  and  did  not 
^'  (all  under  the  statute/     In  the  fuller  report  of  the  opinions  by 
'  Lord  Hailes,  the  principle  is  distinctly  brought  out.     Lord  Pit- 
\foar  says,  *  The  act  1696  is  salutary  in  itself;  it  would  be  quite 
''  otherwise  upon  the  interpretation  of  Mansfield  and  Company.  By 
^^  that  statute,  a  retrospect  was  wisely,  though  boldly,  admitted. 
"  Where  the  law  forbids  new  security  for  an  old  debt,  the  creditor 
''  is  not  hurt :  he  has  the  same  security  as  at  first.    Money  lent  on 
^  the  faith  of  an  heritable  security  is  the  same  thing  as  a  sale.     It 
^  is  plain  diat  here  there  was  no  purpose  of  parting  with  the  money 
**  opon  the  promise  either  of  the  doer  or.  of  the  debtor.'    And  Pre- 
'sident  Dundas  gives  this  strong  opinion  on  it:   *  If  the  act  1606 
^  could  have  the  interpretation  put  upon  it  by  Messrs  Mansfield,  I 
^  would  certainly  move  for  an  application  to  Parliament  for  a  re- 
'^  peaL'     But  the  Court  sustained  the  security.  Lord  Monboddo 
'  only  dissentient. 

*  The  next  case  is  t^at  of  Houston  and  Company  v.  Stewart, 
•20  Feb.  1772,  Fac.  Coll;  Hailes,  1,  468.     The  decision  in  that 

*  case  bas  been  said  to  be  erroneous.  But,  in  so  far  as  it  is  mate- 
'  rial  here,  it  only  followed  the  previous  case  of  Mansfield  and  Com- 
'  pany.  The  bond  and  the  infeftment  were  both  within  the  sixty 
•days;  and  the  Court  again  sustained  the  security.     There  was, 

•  indeed,  ground  for  doubt  in  the  case ;  because  there  was  no  clear 
'  proof  of  the  feet,  that  there  was  a  stipulation  for  the  special  secu- 
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28  June  183a  <  rity,  as  part  of  the  original  contract,  and  this  depended  at  last  on 

<  parole  testimony,  which,  however,  was  found  competent    But, 

<  otherwise,  the  case  is  a  clear  and  distinct  precedent,  the  prin- 
*  ciple  of  which  is  again  giten  by  Lord  Coalston  thus :  *  There  is 
<'  satisfying  evidence  that  it  was  communed  and  agreed  on,  that  the 
"  creditor  was  to  get  heritable  security,  and  that  the  money  was 
*<  advanced  on  that  footing.  Had  the  obligation  to  grant  heritable 
<<  security  been  afterwards  given,  it  would  have  made  a  differenoe/ 

<  Lord  Pitfour  is  still  more  precise :  *  The  act  of  Parliament  does 
*^  not  reach  to  this  case.  The  law  meant  to  give  a  salutary  remedy 
*^  against  any  partial  deed  in  favour  of  any  creditor.  Had  it  meant 
'^  to  go  farther,  the  retrospect  would  have  been  intolerable.  The 
**  law  did  not  mean  to  interrupt  the  course  of  common  transactions. 
*'  There  was  a  novum  debitum  here,  no  matter  at  what  time  con- 
^^  tracted.'  The  President:  *  The  obligation  is  to  be  considered  as 
^^  an  heritable  bond  of  that  date.  The  lateness  of  the  infefunent 
"  varies  not  the  case.' 

<  Then  came  the  case  of  Spottiswood  v.  Robertson  Barclay, 

<  Nov.  19.  1783,  Fac.  Coll ;  HaiUs,  2.  930.    That  was  the  case  of 

<  an  obligation  in  a  marriage-contract  to  secure  a  wife  heritably  in  a 

<  certain  annuity,  but  not  specifically.     Both  the  bond  granted  and 

<  the  infeftment  were  within  the  sixty  days.    Yet  the  Court  sustain- 

<  ed  the  security.    There  was  a  reclaiming  petition  not  disposed  of, 

<  and  it  is  said  that  the  case  was  compromised.     There  might  be 

*  ground  for  doubt,  in  so  far  as  the  obligation  was  not  specific;  but, 
'  at  any  rate,  the  judgment  was  not  altered ;  and,  in  so  feu*  as  prin- 

<  ciple  was  involved,  it  only  followed  two  previous  decisions. 
'  After  these  three  consecutive  decisions,  the  case  of  Brough's 

*  Creditors  v.  Duncan,  &c.  June  5.  1793,  occurred.     In  that  case, 

<  the  obligation  of  debt  was  contracted  by  the  cautioners  on  tbe 

<  23  March ;  an  heritable  bond  of  relief  was  granted  on  the  l&May; 

<  infeftment  was  not  taken  till  November  20 ;  and  it  was  agreed 

<  that  Brough  should  be  held  as  legally  bankrupt  on  the  17  January. 

<  There  was  no  proof  that,  in  the  transaction  on  the  23  Marcli,  it 

*  had  been  stipulated  that  the  specific  security  should  be  granted; 

*  and  it  was  only  offered  to  be  proved  by  tlie  oath  of  the  bankrupt 

<  But,  as  the  bond  was  executed  on  the  18  May,  six  months  before 

<  the  commencement  of  the  sixty  days,  it  is  clear  that,  according  to 

*  every  opinion  now  entertained,  if  the  stipulation  for  the  security 

<  had  been  held  to  have  been  pars  contractus  from  the  firs^  the  se- 

<  curity  ought  to  have  been  sustained,  and  the  decision  against  it 

*  would  be  wrong.     Though  the  old  doubts,  however,  about  the 

*  date  of  the  infeftment  were  revived,  the  ground  of  decision  is  ia 

<  the  concluding  observation  on  the  Bench  :  *  This  case,  however, 
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'  is  attended  with  no  difficulty  whatever.     The  debt  to  the  bank  28  June  1833. 
'  was  contracted  in  March,  and  the  heritable  bond  was  not  granted     ^^i^v*^ 
'  lill  May.     During  this  interval  Messrs  Jollie  and  Duncan  had  wt"ktr^l^ ""' 

*  only  a  personal  claim  of  relief  against  Brough;  the  heritable  bond.  Trustees. 
'therefore,  being  clearly  a  farther  security,  falls  under  the  act  opjnjons of 
'  1696/     We  conceive  the  view  of  the  Court  to  have  been^  that  ContuUed 
the  .granting  of  the  security  was  not  shewn  to  have  been  pars  con-  ''^^^^ 
tractus  on  the  23  March ;  if  they  had  assumed  that  it  was,  the 
decision,  besides  being  contrary  to  three  previous  cases,  would  be 
erroneous  according  to  every  principle  now  held. 

<  The  case  of  Brough's  Trustee  v.  Spankie,  &c«,  June  5.  1793, 
decided  on  the  same  day  with  that  of  Duncan,  was  not  very  dif- 
farent  There  was,  indeed,  a  holograph  letter  by  Brough ;  but  it 
was  objected,  that  it  could  not  prove  its  own  date;  and  no  proof 
appears  to  have  been  offered.  The  bond  in  that  case  was  within 
the  sixty  days. 

*  But,  whatever  view  may  be  taken  of  these  two  cases,  we  find 
abundant  authorities  of  a  later  date  confirming  the  principle  of  the 
previous  decisions. 

<  The  case  of  Mitchell  t?.  Finlay,  Nov.  9.  1799,  bears  on  the 
point,  in  so  far  as,  under  an  obligation  in  a  marriage-contract  to 
infeft  the  wife  in  a  special  subject,  the  husband,  two  years  after, 
and  within  sixty  days  of  bankruptcy,  not  merely  gave  infeftment 
to  the  wife,  but,  by  voluntary  act,  took  infeftment  himself,  so  as  to 
validate  it  It  was  held,  however,  notwithstanding  the  facility 
thus  given  by  the  bankrupt  to  a  conjunct  and  confident  person, 
that  the  wife  was  entitled  to  expede  infeftment  in  the  husband's 
person,  and  that  it  should  not  be  taken  as  his  act 

<  The  case  of  More  v.  Allan,  June  23. 1800,  Bettj  2. 223,  though 
it  related  to  personal  rights,  illustrates  the  principle.  Bills  were 
accepted  on  the  faith  of  a  particular  consignment  The  consignee 
refused  to  take  it,  and  a  new  consignment  and  new  bills  were  then 
framed  within  sixty  days  of  bankruptcy.  It  was  held  that  this 
security  could  not  be  reduced ;  and  Mr  Bell  states  the  reason  thus : 

That  wherever  the  bankrupt  interfered  only  to  do  that  which  both 
^  the  parties  understood  had  been  done  at  first,  and  upon  the  faith 

*  of  which  understanding  alone  the  money  was  advanced,  the  act 

*  was  not  objectionable,  nor  such  as  could  entitle  the  creditors  to 

*  separate  the  security  from  the  advance ;'  a  principle  which,  if  cor- 
rect, is  more  applicable  to  the  present  case  than  to  any  other  that 
ever  occurred. 

<  In  the  case  of  Maclean. v.  Primrose,  Nov.  16.  1799,  Bell,  2. 
225,  there  was  an  engagement  to  grant  a  security,  unico  contextu 
with  the  advance.    Maclean  became  bankrupt  without  granting  h : 
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28  June  183a  <  And  the  Court  (altering  a  Bill-Chamber  judgment  of  Lord  Mea- 

<  dowbank)  gave  decree  to  compel  him  to  grant  it     Mr  Bell  k  .ys, 

<  that  they  held,  that  if  the  creditors  had  opposed  it,  he  could  aot 

<  have  been  compelled  to  do  so.    But  that  is  a  point  which  remain- 

<  ed  untried  and  undecided. 
<  The  next  case  we  observe  is  that  of  the  Bank  of  Scotland  v. 

*  Stewart  and  Ross,  Feb.  7.  181 1,  which  was  decided  by  the  Court 
'  unanimously  in  President  Blair's  time.     The  tiansaction  was  en 

<  the  6  May  1801,  the  heritable  bond  on  the  20  June,  the  infeft- 

<  ment  on  the  27  October,  and  the  bankruptcy  on  the  13  Novem- 

<  ber.  But  the  Lord  President  takes  it  as  admitted,  <  That,  at  the 
**  very  commencement  of  the  tmnsaction,  it  was  stipulated  that  Mr 
^*  Ross  was  to  have  this  security,  and  that  the  title-deeds  were  put 
<<  into  his  hands,  in  order  to  get  the  disposition  made  out.^     In  all 

*  other  respects,  and  particulariy  in  the  date  of  the  bond,  being  fve 

<  months  before  the  bankruptcy,  it  was  identical  with  the  case  of 

*  Duncan  and  Joliie.    But  the  judgment  was  the  reverse.    And 

<  unless,  therefore,  Duncan's  case  depended  on  that  difference  of 

*  fact,  or  evidence,  we  must  conclude  that  there  was  a  difference  of 
'  principle,  and,  at  any  rate,  a  plain  adherence  to  the  rule  of  the 
^  cases  of  Mansfield,  Houston,  and  Robertson  Barclay.     Neither 

<  do  we  find  in  the  report  any  thing  from  which  we  can  infer,  that 

*  the  decision  at  all  turned  on  the  circumstance,  that  the  bond  was 

<  executed  before  the  commencement  of  the  sixty  days ;  and  Mr 

*  Bell,  far  from  supposing  that  it  did,  not  only  holds  that  the  Cevrt 

<  disregarded  the  decisions  in  the  cases  witii  Brongh's  creditors^ 

<  and  returned  '  to  the  opinion  which  ruled  Mansfield,'  &e. ;  but, 

*  professing  to  state  die  law  of  the  subject,  as  settled  at  iJie  date  of 

*  his  last  edition,  he  announces  the  result  of  ail  the  oases  on  this 

<  point  thus :  <  2.  It  has  also  been  held  that,  wherever  there  is  sdpcH 
^  lated  a  specific  seeority  over  a  particular  subject,  in  eonsiderstioa 
'<  and  on  the  faith  of  which  an  advance  of  money  or  tmnsfer  of  goods 
<<  is  made,  the  completion  of  that  security,  although  after  «i  interval 
**  of  time,  and  after  the  term  of  oonstrucdre  bankruptcy  has  begun^ 
<^  is  not  within  the  intended  meaning  of  the  statute;'  (fiei,  2, 
*226.) 

^  To  us  it  appears,  that,  after  all  this,  die  point  might  well  be 
«  considered  as  settled.  But  Mr  Bell  still  expresses  doobiB  as  to 
^  the  principle  foimded  on  the  occasional  dicta  of  Lord  Braxfield, 

<  Lord  Meadowbank,  and,  perhaps,  other  eaMnent  lawyers,  as  to  the 

*  particular  case  of  Houston,  during  the  progress  of  the  question; 

<  and  he  says,  that  it  may  deserve  reconsideration.     We  do  not 

*  know  what  may  be  the  limits  of  the  reoonsideration  of  anch  qiies- 

<  tions.     But,  in  the  present  ease,  the  question  has  been  at  least 
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<  twice  very  deliberately  reecmsidered,  and  the  same  rule  liis  been  28  Jane  1633. 

*  atill  farther  confirmed.  V,^*y-^/ 

•  In  the  case  of  Cormack  v.  Anderson,  July  &  1829,  Shaw,  &c.  ^X^*i**  •• 

<  the  transaction  was  on  die  13  May  1822,  and  the  stipulation  for  Trustees. 

*  the  seeority  clear;  the  bond  was  executed  on  Uie  13  December  ^  ~       , 

•  ••■•II        1       <•    1  Opinions  of 

<  1822,  bat  It  remained  in  the  hands  of  the  granter  till  after  seques-  Consulted 

<  tration,  and  there  was  no  evidence  of  delivery ;  the  sequestration  ^"^8^ 

<  was  on  the  25  September  1827,  and  the  infeftment  on  the  bond 

*  OB  the  29  September.  The  Court  took  up  the  case,  on  the  foot- 
^ing  of  there  having  been  no  delivery;  but  held  that  no  delivery 

<  was  necessary,  on  the  ground  winch  was  thus  stated  by  Lord  Glen- 

*  lee :  *  It  is  said  the  bond  was  not  delivered.  That  may  be  of  con- 
«  sequence  as  to  voluntary  deeds,  but  this  is  not  a  deed  of  that  kind, 
**  but  one  which,  by  Action  of  esfaibition  and  delivery,  the  bankrupt 
^  might  have  been  compelled  to  deliver.'     Can  it  be  said  that  the 

*  bankrupt,  in  that  case,  was  any  more  bound  to  deliver  the  bond 

*  within  the  sixty  days,  or  after  bankruptcy,  than  Mr  Stuart  was 

<  bound,  in  this  case,  to  grant  the  bond  of  corroboration  ?  In  so  far 
^  as  the  act  1696  is  concerned,  the  cases  appear  to  be  precisely  pa- 

<  ralleL     But,  at  all  hazards,  the  case  of  Cormack  is  direcUy  in  the 

<  hce  of  the  ease  of  Brough's  Creditors  t;.  Duncan,  unless  the  fait- 
'  tcr  depended  on  the  want  of  evidence  of  the  original  contract; 
'  for  in  both  the  bond  was  executed  long  before  tiie  axty  days. 

<  The  concluding  case  on  the  subject  is  Cranstoon  r.  Bontine, 

<  Feb.  2.  1830,  affirmed  in  the  House  of  Lords.    A  transacticm  for 

*  the  sale  of  Mr  Graham's  liferent  right  was  concluded  on  the 
<20  March  1826.     No  disposition  was  granted  till  the  5  August 

<  1826*     Infeftment  followed  on  it  on  the  7  August;  but  notour 

*  bankraptey  took  place  on  the  6  September  1826.     We  see  no 

<  specialties  in  the  case,  except  what  relate  to  the  onerosity  of  the 

*  tnnnaction  itself.  Yet  it  is  a  case  in  which  the  disposition  was 
'  within  the  sixty  days ;  and,  assuming  the  fact  of  a  bona  fide  trans* 

*  actioo  and  advance  of  money,  such  as  exists  in  the  present  case, 

*  no  decision  could  possibly  be  more  direody  in  point    The  di^o- 

*  sition  and  infeftment  were  both  found  not  reducible  on  the  act 
^  1696 ;  aad  when  we  read  the  opinions  of  tiie  Judges,  we  cannot 

<  doubt  for  a  mmnent,  that  the  law  was  held  to  be  settled,  oo  the 

*  prindple  established  by  the  long  series  of  cases  to  which  we  have 

<  adverted  in  this  opinion,  fFae.  ColLJ     Botii  Lord  Balgray  and 

*  Lord  Gillies  state  the  point  roundly ;  the  latter,  in  particular,  in 

*  these  words:  *  But  wliere  an  obligation  to  grant  a  conveyance  was 
^'  entered  into  previous  to  the  sixty  days,  as  in  the  present  case, 

^  the  conveyance  following  upon  it,  although  within  the  statutory  _ 

**  period,  was  effectual,  being  only  in  fulfilment  of  the  pre-existing 
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obligation;'  and  he  goes  on  to  distinguish  this  from  the  case  of 
an  agreement  to  secure  a  former  debt'     That  judgment  stands 
aflBrmed  by  the  House  of  Lords.     It  i^pears  to  us  not  to  be  very 
necessary  to  consider  what  might  be  the  precise  observations  made 
in  moving  the  affirmance.     If  it  had  been  a  judgment  reversing 
the  decision  of  the  Court,  or  on  a  question  new  to  the  law,  it 
might  be  right  to  weigh  the  reasons  well ;  but  this  is  only  the  con- 
cluding case  of  a  long  series,  and  the  judgment  is  an  adherence  to 
that  solemnly  given  by  this  Court  on  clear  and  distinct  grounds. 
There  are  points  still  remaining  in  that  cause ;  but,  on  this  ques- 
tion of  the  operation  of  the  act  1696,  the  judgment  is  conclusive. 
<  On  this  deduction  of  authorities,  we  venture,  with  all  deferenee 
to  other  opinions,  to  think,  that  there  never  was  any  question  of 
law  more  fully  or  deliberately  settled  than  this  is.    There  are  the 
three  cases  of  Mansfield,  Houston,  and  Robertson  Barclay,  before 
1793 ;  and,  independent  of  the  cases  of  Mitchell,  More,  and  Mac- 
lean, there  are,  since  that  time,  the  three  cases  of  the  Bank  of 
Scotland,  Cormack,  and  Bontine,  the  last  affirmed  in  the  House 
of  Lords.     In  the  three  first  cases,  and  in  the  last,  the  deed 
of  security  was  decidedly  granted  within  the  sixty  days ;  and  sab* 
stantially  it  was  so  in  Cormack's  case  also.     Throughout  all  the 
cases,  we  find  no  trace  of  any  distinction  founded  on  the  deed  be- 
ing before  the  sixty  days  or  not ;  and,  in  the  case  supposed  to  be 
chiefly  adverse  to  the  principle,  that  of  Duncan,  the  bond  actually 
was  six  months  before  the  sixty  days;  so  that,. in  every  view, 
the  decision  in  it  was  wrong. 

^  We  look  then  at  the  present  case.  The  contract,  and  the  bona 
fide  advance  of  the  money  on  the  faith  of  it,  are  beyond  all  doubt 
If  the  case  were  made  identical  as  to  the  security  with  that  of 
Duncan,  by  supposing  the  bond  of  corroboration  to  have  been 
granted  six  months  before  the  sixty  days,  it  must,  according  (o 
every  opinion  which  we  have  yet  heard,  be  sustained,  contrary  to 
that  decision.  But  it  is  identical  in  the  material  point  with  the 
three  first  cases,  and  the  last,  in  so  far  as  the  act  1696  is  involved. 
We  must,  therefore,  conclude,  that  the  act  1696  does  not  apply 
to  it,  and  that  it  cannot  be  held  to  apply  to  it,  without  departing 
from  the  law  as  it  has  been  long  and  very  carefully  settled. 

« II.  But  a  second  part  of  this  case  remains  for  consideration.  The 
bond  of  corroboration  having  been  granted  after  sequestration,  it 
is  maintained,  that  the  estate  had  passed  by  the  adjudication  to 
the  trustee,  though  he  had  not  got  a  feudal  title,  and  that  the 
bankrupt  was'  disabled  by  the  bankruptcy  from  doing  any  volon- 
tary  act. 
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<  Here  the  principle  of  the  act  1696  must  be  laid  aside.  .  That  28  June  1833. 
act  applied  equally  to  deeds  after  bankruptcy,  and  within  sixty     ^^•V^^ 
days  preceding  it,  plainly  supposing  that  a  bankrupt  might,  at  ^v*"^^J;***  ^' 
common  law,  grant  effectual  deeds  after  notour  bankruptcy.   Now,  Trustees. 
here  he  has  granted  a  deed  on  which  infeftment  has  passed,  which     -7-; — 
infeftment  must  be  effectual  unless  the  trustee  can  reduce  it.    But  consulted^ 
it  cannot  now  be  said,  that  it  is  a  deed  in  security  of  a  prior  debt ;  Judges. 
if  it  were,  it  would  be  under  the  act  1696.     It  must,  therefore, 
bear  another  character. 

<  It  is  the  case,  then,  of  a  deed  granted  for  the  purpose  of  doing 
that  which  the  defenders'  constituent  believed,  and  had  a  right  to 
believe,  was  done  at  the  moment  when  he  advanced  his  money  in 
the  year  1823.  It  is  in  implement  of  a  bona  fide  stipulation,  in- 
trinsic of  the  contract,  which  the  defender  was  misled  to  believe 
was  implemented  at  the  first  It  was  not  so  implemented  by  the 
fault  of  the  bankrupt,  whereby  Mr  Walker  and  his  agents  were 
directly  deceived. 

'  Here  the  question  arises,  whether  it  is  to  be  held  that  this  was 
done  by  the  fraud  of  the  bankrupt ;  and  it  is  a  very  serious  ques- 
tion.    Mr  Stuart  was  bound  to  know  the  titles  by  which  he  held 
the  property  which  he  offered  as  a  security ;  the  more  especially, 
as  he  ventured  to  act  as  his  own  agent.     But  he  deliberately  sends 
to  the  defenders'  agents  a  special  description,  expressly  held  out 
as  the  description  of  all  the  lands',  on  the  estimate  of  which  the 
security  had  been  agreed  to  be  taken ;  and  then  he  sends  a  char- 
ter, containing  the  same  description  verbatim,  as  the  guide  to  the 
agents  in  making  out  the  bond.     But  the  terms  of  that  title  are 
such,  that  no  ordinary  care  could  have  discovered,  that  it  did  not 
comprehend  the  whole  lands,   as  composing  the  lands  of   Hill- 
side.    The  deed  is  made  out  and  deliberately  revised,  and  after- 
wards signed  by  him ;  and  he  accepts  of  a  loan  of  L.  10,000,  on 
a  security  believed  to  comprehend  lands  valued  at  L.21,000,  when, 
in  feet,  it  comprehended  lands  only  worth  about  L.  1000.     On  the 
other  hand,  it  appears,  that  he  had,  a  few  years  before,  put  his 
name  to  deeds  in  favour  of  his  brother  and  sisters,  in  which  the 
distinction  of  the  titles  was  clearly  marked. 
<  It  would  be  with  great  reluctance,  that  we  should  draw  the  in- 
ference, that,  when  all  this  took  place,  Mr  Stuart  had  it  present 
to  his  mind,  that  the  lands  were  held  by  separate  titles,  and  that 
he  deliberately  intended  to  deceive  Mr  Walker  and  his  agents. 
We  know,  that  there  may  be  unaccountable  forgetfulness,  and 
great  haste  and  rashness  under  difficulties.     But,  we  apprehend; 
that  there  is  such  a  thing  as  fraud  in  the  eye  of  law,  where  not 
only  a  criminal  purpose  could  not  be  shewn,  but  persons  of  fair  and 
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98  June  183S.  ^  Uberal  minds,  from  knowledge  of  die  individoali  may  be  oonvin- 

<  oed  that  no  such  purpose  could  exist.     That  Mr  Walker  and  his 
'  agents  were,  in  point  of  (act,  deceived,  can  admit  of  no  doubt 

*  That  they  were  naturally,  if  not  necessarily,  deceived,  by  the 

<  course  which  the  negotiation  to(A,  and  the  positive  acts  of  the  bor- 
^  rower,  seems  to  us  to  be  equally  clear.     We  were  at  first  under 

*  an  impression,  tliat  all  the  title-deeds,  both  of  Hillside  and  of  all 

<  the  other  lands,  had  been  sent  to  Mr  Gordon.  But,  on  an  accu- 
^  rate  examination  of  the  record,  and  of  the  charter  therein  referred 

*  to,  it  is  quite  dear,  that  it  is  not  so,  as  already  explained  ;  and 
'  whether  it  was  by  design  or  error  on  the  part  of  Mr  Stuart  that 
^  the  proper  titles  were  not  sent,  it  still  operated  as  directly  to  de- 

<  ceive  Mr  Gordon  as  if  it  were  proved  to  have  been  done  by  po- 
^  sitive  intention. 

^  We  are,  therefore,  constrained  to  come  to  the  conclusion,  that, 
'  without  necessity  of  holding  that  'there  was  a  directly  fraudulent 

*  purpose,  there  were  acts  sufficient  to  constitute,  as  to  this  question, 
^  a  fraud  in  the  eye  of  law.  Mr  Stuart's  readiness  to  grant  the  bond 
'  of  corroboration  may  tend  to' impress  the  belief,  that  he  bad  great 
^  regret  for  the  unjust  effect  which  his  inconsideration,  at  least,  had 

<  produced.  But  any  agent  who  had  done  the  same  thing,  however 
'  pore  he  might  feel  himself  from  any  purpose  to  mislead,  must  have 

*  answered  for  it  as  for  a  legal  fraud.  In  one  word,  if  diis  was 
^  merely  an  error,  it  was  an  error  of  such  a  kind,  that,  in  a  question 
^  like  this,  it  must  stand  in  the  same  place  with  a  direct  fraud. 

<  When  the  state  of  the  security  actually  given  was  discovered, 
'  no  one  can  doubt,  that  there  was  an  obligation  on  Mr  Stuart  to  do 
^  whatever  he  could  to  correct  it  If  it  had  been  discovered  at  an 
*'  earlier  period,  the  defenders  would  certainly  have  had  a  good  ao- 
'  tion  to  compel  him  to  execute  an  additional  deed,  such  as  that 
^  which  he  did  execute ;  and  he  could  not  have  resisted  it,  without 

*  rendering  the  case  a  very  clear  one  of  positive  fraud.  Whatever 
^  view,  therefore,  may  be  taken  of  the  bond  of  corroboration,  we 
^  have  no  idea  that  Mr  Stuart  did  any  thing  wrong  in  granting  it. 

<  On  the  contrary,  we  think  that  he  was  bound  to  grant  it,  vakat 

<  quantum,  and  to  do  all  that  he  could  for  the  relief  of  the  defend- 
^  ers.     Whether  be  could  do  it  effectually  is  a  different  question. 

*  A  mistake  sometimes  enters  into  such  discussions,  as  if  it  were 

<  impossible  that  the  situation  of  a  creditor  could  be  at  all  altered  or 

<  improved  after  sequestration.     But  in  various  particulars  die  law 

*  is  setded  otherwise.     A  creditor  by  heritable  bond,  not  infeft,  is 

<  entided  to  take  his  infeftment  after  sequestration ;  and,  if  he  ob- 

*  tains  it  before  the  trustee  is  infeft,  his  preference  is  secure.    In 

<  Cormaek'fl  case,  the  infeftment  was  not  taken  till  after  sequestra- 
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<  tion ;  and)  what  is  mofe^  it  was  done  by  the  voluntary  act  of  the  S8  Jun«  I83a 
« bankropt  in  delivering  the  deed.    And  until  the  last  bankrupt  act,     ^^*^V^ 

*  which  made  the  act  of  sequestration  equivalent  to  an  intimated  ^ai'^er's  ^' 

<  assignation^  the  holder  of  an  uninttmated  assignment  could  run  a  Trusteet. 

<  race  with  the  trustee  for  the  first  intimation.     Still  fartlier,  there  opinion*  of 
'  is  a  series  of  cases  establishing  this  point,  that  where  the  bankrupt  Consulted 

'  granter  of  a  disposition,  on  which  sasine  may  or  may  not  have  pass*    "  ^^ 
'  ed,  has  not  been  himself  infeft,  and  where  the  trustee  holding  the 

<  titles  avoids  infefting  him,  that  he  may  not  validate  the  security, 
'  tJioogh  the  trustee  may  try  to  get  a  title  throwing  the  bankrupt 

<  out  of  the  progress,  the  creditor  is  entitled  to  run  the  race  with 

*  him ;  and  if  he  gets  adjudication  and  infeftment  first,  he  will  be 
'  secure.    This  is  clearly  implied  in  the  case  of  Mitchell  v.  Fergus^ 

<  son,  13  Feb.  1781,  Bell^  i.  288,  though  the  trustee,  having  the  firet 
'  infeftment,  was  preferred*  It  is  implied,  also,  in  the  case  of  Smith 
*v.  Taylor,  18  Dec.  1793,  even  holding  that  the  decision  was 
'  wrong,  the  trustee  having  got  the  first  infeftment ;  and  it  is  hn-* 
'plied  in  the  case  of  Buchan  t;.  Farquharson,  May  24.  1797.    The 

*  only  doubt  was,  whether  it  was  competent  to  the  trustee  to  ex- 

*  clode  the  creditor,  by  getting  the  first  completed  right 

'  This  may  not  resolve  the  present  question.     It  only  goes  thus 
'  &r,  that  edl  things  are  not  closed  by  the  act  of  sequestration,  and 

*  that  a  preference,  not  previously  established,  may  be  made  out 

*  after  it  We  know,  that  it  is  a  rule,  established  on  sound  prin- 
'  ciple,  and  abundant  authority,  that,  after  bankruptcy,  the  bank- 
'  rupt  cannot  give  aid  to  one  creditor  to  complete  a  preference  by 
'diligence  which  he  could  not  otherwise  have  completed.  But 
'  neither  does  this  solve  the  present  question.     There  may  be  ez- 

*  eeptions  even  to  that  rule.  But  the  present  case  appears  to  us  to 
'  stand  oh  different  grounds.  The  power  of  disponing  the  lands 
'  remained  in  Mr  Stuart  Even  the  trustee  took  his  posterior  title 
'  from  him  by  disposition.  The  question,  therefore,  is,  whether 
'  the  bond  of  corroboration  can  be  reduced,  not  as  proceeding  a  non 
'  habente  potestatem,  but  as  a  frauds  in  respect  that  he  was  bound 
'  to  dispone  to  the  trustee.  Was  it,  then,  a  fraud  in  Mr  Stuart  to 
'  dispone  to  the  4®fenders,  in  corroboration  of  his  previous  deed  i 
^  and  can  the  creditors  maintain  this  reduction  on  the  ground  of  such 

*  a  fraud  committed  ? 

^  On  the  best  consideration  that  we  can  give  to  the  case,  we  think 

*  that  it  cannot  be  so  treated.  It  is  not  necessary  to  revert  to  a 
'  principle,  at  one  time  held  in  the  law,  that  all  adjudgers  must  take 
'  the  right  of  their  debtor  tantum  et  tale  as  it  stood  in  his  person. 
'  That  principle,  no  doubt,  has  been  greatly  modified.  But  it  has 
'  not  yet  been  held,  in  any  case  that  we  are  aware  of,  that  an  ad- 
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28  June  iH^a  ^  judger  is  in  all  respects  in  the  same  situation  with  an  onerous  pur- 

<  chaser.     On  the  contrary,  there  is  an  important  distinction  still 

*  firmly  established,  viz.  that,  wherever  there  is  fraud,  either  actual 

<  or  legally  constructive,  though  an  onerous  purchaser  would  be 
^  safe,  an  adjQdger  cannot  take  benefit  by  such  fraud. 

<  This  point  of  distinction  is  precisely  explained  by  Mr  Bell,  L 

<  289,  in  a  special  section,  as  an  existing  principle  of  the  law.     And 

<  he  delivers  the  essential  proposition  in  these  words :  *  Against 
<<  creditors,  fraud  has  been  thought  entitled  to  full  effect,  where  it 
<<  is  of  that  kind  which  lawyers  have  distinguished  as  originating 
*^  the  contract,  dans  causam  contractui.  In  all  such  cases,  creditors, 
<'  in  taking  the  benefit  of  the  property,  are  considered  as  adopting 
<<  the  fraud  of  the  bankrupt,  by  which  he  acquired  the  property  i 

<  — a  principle,  clearly  comprehending  the  case  of  his  keeping  the 
'property  free  of  a  conveyance  or  security,  which,  but  for  the  fraud, 

<  would  have  affected  it.     Mr  Bell  confirms  the  statement  by  many 

*  authorities;  (Maino.  Maxwell,  Feb.  4. 1715,  3f.  945;  Christie  and 

*  Co.  V.  Fairholms,  Dec. 7.  1748,  Kilk.  Elchies ;  Thomsons.  Aroi- 
«  strong's  Creditors,  Nov.  16.  1786,  Hailes,  2,  1002,  Af,  16,229; 
^  Dunlop  V.  Crookshanks,  &c.  Jan.  18.  1752,  KilL  Elch,  ;  Forbes 

<  t?.  Main  and  Co.  Feb.  25.  1752,  Kilk.  Elch,);  and  particularly 

*  by  reference  to  the  opinion  of  Lord  Braxfield,  in  the  case  of  Thom- 

*  son  V.  Armstrong's  Creditors,   Nov.   16.   1786,  which,   indeed, 

<  though  its  authority  might  be  doubtful  on  any  other  ground,  was 

<  plainly  a  sound  and  right  decision  on  this  principle.  It  was  sta- 
'  ted  as  the  case  of  a  conveyance  to  an  agent,  with  powers  to  sell, 

*  and  to  apply  the  proceeds  for  the  granter's  behoof.     The  disponee 

<  made  up  a  title  by  charter  and  sasine,  leaving  out  the  qualificatioD; 

*  he  granted  an  heritable  bond  to  one  of  his  own  creditors,  and 

*  others  of  them  adjudged.     The  Court  held  the  statement  to  be 

<  an  averment  of  intrinsic  fraud,  and  found,  <  that  the  allegation  of 
<<  fraud  is  not  relevant  against  the  heritable  creditors,  but  found 
"  that  it  is  competent  against  adjudgers.' 

*  But  we  apprehend,  that,  in  order  to  reach  this  point,  it  is  not 

*  necessary  that  there  should  be  a  case  established  of  criminal  inten- 

<  tion  to  commit  a  fraud.     We  do  not  see  that  that  was  required  ia 

<  the  case  of  Thomson  and  Armstrong,  or  in  any  of  the  other  cases. 

*  But  the  much  later  case  of  Gordon  t;.  Cheyne,  Feb.  5.   1824, 

<  if  it  did  not  sanction  the  more  general  doctrine,  that  creditors,  ai 

*  adjudgers,  take  the  rights  of  the  bankrupt  tanta  et  talia,  can  stand 
'  on  no  other  principle  than  that,   without  any  positive  intention  to 

*  commit  a  fraud,  it  would  have  been  a  fraud  in  the  bankrupt  or  his 

*  creditors  to  take  advantage  of  the  form  in  which  the  right  stood. 

<  Indeed,  the  principle  is  expressly  laid  down  in  the  interlocutor  of 
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'  the  Conrt,— *  In  respect  the  petitioner,  as  trustee  for  general  ere-  28  June  1833. 
"  ditors,  who  are  neither  purchasers  nor  special  assignees,  adhere  -/^XT*^ 
"  to  the  Lord  Ordinary's  interlocutor/  Walker's 

«  Many  other  authorities  could  be  referred  to  on  this  point ;  (ErsL  Trust«es. 
'3,  3,  8,  as  explained  by  Mr  Ivory's  note,  «  As  against  the  frau-  opinionrof 
"  dulent  party  or  his  creditors,  the  contract  is  reducible,'  &c.)     It  Consulted 
'  depends  on  a  principle  which,  we  imagine,  must  be  fundamental  in 
*all  law,  that  justice  shall  be  done  between  the  parties  in'  competi- 
<  tion.    Here  the  defenders  and  the  other  lenders  gave  their  money 
^  on  the  faith  of  a  specific  security.     Mr  Stuart  either  believed  that 
'  he  had  given  it,  or  there  was  an  intentional  fraud.     There  is  no 

*  creditor  who  can  say,  that  he  contracted  with  Mr  Stuart  on  the 
'  faith  of  the  records,  and  that  the  lands  were  free  ;  for  there  was 
^  no  attempt  to  make  another  security  in  a  different  form  :  That 
'  would  be  a  very  different  case.  And  the  plain  question  is,  whe- 
'ther  creditors,  who  followed  solely  the  personal  credit  of  Mr 
'  Stuart,  are  entitled  to  take  advantage  of  that  which,  whether  in- 
^  tentional  or  not,  was  a  legal  fraud,  whereby  his  titles  continued 
'  disencumbered,  so  as  to  hold  the  money  of  the  defenders  in  the 
'  common  stock,  while  they  keep  the  security  on  the  faith  of  which 
'  it  was  given  ?  We  humbly  think,  that  there  is  principle  enough 
^  in  the  law  of  Scotland  to  determine  this  in  favour  of  the  defend- 

*  ers ;  and  that  we  trench  on  no  point,  either  of  the  feudal  or  of 
'  the  bankrupt  law,  in  holding  that  the  deed,  which  was  in  itself 

*  validly  executed  by  Mr  Stuart,  cannot  be  reduced  by  his  credi- 
'  tors  adjudgers  to  any  such  effect 

*  We  must  further  observe,  however,  that  the  execution  of  the 

*  deed  in  question  ought  not  to  be  considered  as  a  voluntary  act  on 

*  the  part  of  Mr  Stuart.     It  was  an  act  which  he  was  bound  to  per- 

*  form  in  justice  and  honesty,  and  an  act  which  he  might  have  been 
^  required  by  action  to  perform,  even  after  bankruptcy.     In  the 

*  case  of  Mitchell,  the  husband,  by  voluntary  act,  infeft  both  him- 

*  self  and  bis  wife,  in  immediate  contemplation  of  bankruptcy ;  Mr 

*  Gardener  delivered  his  heritable  bond,  and  took  infeftment  for  the 
'  creditor  after  sequestration ;  yet  it  was  held,  that  these  were  not 

*  voluntary  acts,  simply  because  they  could  have  been  compelled  by 

*  action,  though  the  necessity  of  such  process  might,  by  delay,  have 

*  defeated  the  security,  just  as  much  as  in  the  present  case.  And 
'  in  Maclean's  case,  the  Court  actually  gave  decree  against  him  after 
'  bankruptcy,  to  compel  him  to  execute  a  deed  for  effecting  the  se- 

*  curity.      No  creditor,  indeed,  opposed  it,  because  the  creditors 

*  knew  the  fraud  committed,  and  would  not  attempt  to  avail  them- 

*  selves  of  it ;  and  the  Court  must  have  been  convinced  of  it,  rivet- 

*  ted  as  it  was  by  the  very  resistance  made  by  Maclean,  while  no 
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creditor  interfered.  And,  once  more,  observe  the  principle  laid 
down  in  the  case  of  More  v.  Allan,  that,  wbere  thc^  interference 
of  the  bankrupt  is  only  to  do  that,  which  all  parties  had  under- 
stood 'to  have  been  done  at  first,  and  on  the  faith  of  which  the 
money  was  advanced,  the  creditors  are  not  entitled  <  to  separate 
*  the  security  from  the  advance/  We  doubt  whether  this  last  pe- 
culiarity in  the  present  case  has  been  sufiBciently  attended  to.  It 
is  not  the  case  merely  of  a  contract  on  the  iaith  of  a  security  to 
be  granted,  where  the  security,  in  the  knowledge  of  all  parties, 
has  been  delayed,  and  not  executed.  It  is  the  case  of  a  spedfie 
contract,  to  all  appearance  rigidly  carried  into  eifect,  but  where 
the  party  has  been  deceived  into  the  belief  that  he  has  got  his  se- 
curity complete,  and,  without  any  &ult  of  his  own,  by  podtire 
misrepresentation,  he  has  got  only  a  security  of  a  twentieth  psrt 
of  its  value. 

<  The  question  is,  whether  creditors  can  reduce  the  deed  of  the 
bankrupt,  made  to  give  effect  to  the  true  contract  and  the  actoal 
understanding,  on  the  ground  that  it  was  a  fraud  against  them  for 
him  to  grant  it.  It  was  by  a  fraud,  (whether  actual  or  construc- 
tive, signifies  not,)  that  the  right  was  not  made  perfect  at  first; 
and  if  the  creditors  were  to  succeed  in  reducing  the  deed,  they 
must  take  benefit  by  the  fraud,  which  the  bankrupt  has  endeavoiir* 
ed  to  correct  We  are  of  opinion,  that  this  they  are  not  entitled 
to  do.  For  we  can  entertain  no  doubt,  that,  taking  the  fincts  of  tlie 
case  as  importing  a  legal  fraud,  it  was  a  fraud  dans  causam  con- 
tractu! ;  inasmuch  as  Mr  Stuart,  soliciting  the  loan  upon  the  ten- 
der of  the  special  security  of  the  whole  lands  in  Dr  Coventry's 
valuation,  laid  the  basis  of  the  whole  contract  on  the  fulfilmoit 
of  that  tender  :  Without  it  there  would  have  been  no  loan : 
There  was  no  loan,  except  on  the  faith  that  the  pledge  had  been 
fulfilled. 

<  It  is  mentioned,  (Record,  p.  16.)  that  a  security  had  been,  some 
time  previous  to  1823,  given  to  Mr  Brown,  in  the  same  terns 
with  that  originally  granted  to  Mr  Walker.  We  apprehend,  that 
this  cannot  at  all  enter  into  the  present  question.  It  does  not  ap- 
pear under  what  circumstances  Mr  Brown  may  have  contracted 
with  Mr  Stuact  The  law,  at  any  rate,  must  be  applied  to  the 
present  case  as  it  stands. 

*  On  the  whole,  our  opinion  is,  that  the  defences  ought  to  be  sns^ 
tained. 

*  There  is  a  specialty  in  the  case,  however,  which  ought  not  to  be 
left  out  of  sight.  It  appears,  from  the  third  article  of  the  conde- 
scendence, that  there  were  six  parcels  of  lands,  in  which  Mr  Stoart 
was  not  infeft,  but  which  he  held  by  personal  right    Bat  what- 
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*  ever  may  be  said  with  regard  to  lands  possessed  by  feudal  title,  28  June  1833. 

*  we  have  always  understood,  that,  in  personal  rights,  creditors  must    ^*^v^^ 

*  be  affected  by  the  obligations  of  the  bankrupt  specially  applicable  ^^l^}^  ^' 
^  to  the  lands*     In  the  case  of  Thomson  and  Armstrong's  Creditors^  Trustees. 

*  for  instance,  there  would  have  been  no  question  at  all  if  the  bank-  q  iniontof 

*  rapt  had  not  been  infeft ;  for  the  conveyance  being  substantially  Consulted 

*  a  trust,  that  quality  would  have  affected  ail  creditors ;  and  num-  -^"^^^^^ 
^  berless  other  illustrations  might  be  given.     In  the  present  case, 

*  the  contract  is  so  specific  for  a  security  over  all  these  lands,  that 

<  although,  whether  through  fraud  or  error,  it  was  not  granted,  it 
'  must  be  held,  that  the  bankrupt,  continuing  to  possess  the  lands 

*  by  personal  title,  held  them  subject  to  a  trust  for  the  benefit  of 
^  the  defenders  to  the  extent  of  their  debt;  and  the  creditors  cannot 
'  take  these  lands,  without  being  subject  to  that  trust  obligation 
'  which  was  in  Mr  Stuart's  person.     In  every  view,  therefore,  we 

<  are  of  opinion  that,  even  though  the  Court  should  not  sustain  the 
f  defence  generally,  the  case  of  these  lands,  held  by  personal  title, 
'  ought  to  be  separately  disposed  of.' 

When  the  cause  returned  for  advising  to  the  Second  Division^ 
with  these  opinions. 

The  Zsord  Justice^Clerk  expressed  his  opinion  in  concurrence  with 
that  of  Lords  President  and  Moncreiff,  as  opposed  to  the  majority 
of  the  Consulted  Judges,  on  the  grounds,  1st,  That  it  was  clearly 
stipulated  by  the  creditors  at  the  time  when  the  money  was  advan- 
ced, that  their  security  should  extend  over  the  whole  ninety-five 
acres,  commonly  known  by  the  name  of  Hillside.   2d,  That  the  de- 
scription given  of  these  lands,  and  the  titles  furnished  by  Stuart  to 
Gordon,  with  a  view  to  prepare  the  bonds,  was  calculated  to  mis- 
lead the  latter  into  the  belief  that  the  securities  actually  taken  co- 
vered the  whole  of  the  lands.     3d,  That  this  conduct,  though  pro- 
bably not  arising  out  of  personal  fraud  on  the  part  of  Stuart,  amount- 
ed, at  least,  to  such  a  degree  of  negligence  or  culpa  lata  as  in  the 
eye  of  law  must  be  held  to  amount  to  legal  fraud,  for  the  conse- 
quences of  which,  he,  and  all  others  deriving  right  through  him,  must 
be  liable.     4th,  That  the  bonds  of  corroboration,  being  granted  in 
XMisequence  of  a  previous  obligation,  could  not  be  affected  by  the 
itatute  1695,  in  conformity  with  the  decision  in  the  case  of  Bontine, 
i  February  1830.     And,  finally,  that  they  were  not  affected  by  the 
bankrupt  act,  as  the  general  adjudication  effected  by  the  sequestra- 
ion  only  carried  the  property  to  the  trustee  for  the  creditors  tan- 
iim  et  tale  as  it  was  held  by  the  common  debtor ;  and,  consequent- 
r,  as  the  infeftments  of  the  creditors  on  the  bonds  of  corroboration 
rere  prior  to  the  special  conveyance  to  the  trustee,  and  infeftment 
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88  June  1833.  in  these  lands  in  liis  person,  the  creditors  in  the  bonds  most  be  pre- 
ferred. 

Lord  Glenke  concnrred  with  the  Lord  Jnstice-Clerk,  and  with  the 
minority  of  the  consulted  Judg^es,  that  the  act  1696  did  not  tapplY 
to  such  a  case  when  the  debtor  was  under  a  preyious  obligation  to 
grant  the  security ;  and  that  the  sequestration  could  only  carry  die 
right  tantum  et  tale  as  it  stood  in  the  person  of  the  debtor.  And, 
in  particular,  that  a  very  material  question  arose,  as  to  the  effect  of 
the  obligation  of  the  debtor,  in  reference  to  the  portion  of  the  hmds 
to  which  he  had  only  a  personal  title  in  his  own  person  at  the  time 
of  his  bankruptcy. 

Lord  CrvngUtie  concurred  with  the  majority  of  the  consulted 
Judges. 

Lord  Meadowba$ik  had  come  to  the  same  conclunon  as  Lords 
Justice-Clerk  and  Glenlee. 

The  following  judgment  was  pronounced,  after  eonsolting  with 
the  majority,  whose  opinion  ruled  the  case,  as  to  the  terms  of  it: 

<  The  Lords,  &c.  sustain  the  title  of  the  pursuer  to  insist  in  this  ac- 

<  tion :  Find,  that  the  defenders  have  not  produced  a  title  sufficient 

<  to  exclude  the  action ;  reduce,  decern,  and  declare,  in  terms  of 

<  the  libel,'  &c. 


Judgment. 


Lord  Ordinary,  Moncmff*        Act.  Kny  and  <Spatra.  AlU  Dfoii  ofFac*(B9ftt) 

Jameaon  and  GrtJum  Bdl,  Davidwn  f  Symet  and  Wwu  Stemart,  Agento. 

T.  Clerk. 

U. 


FIRST  DIVISION. 


No.  ex. 


2  Jtffyl833. 


WILLIAM  MOREHEAD  of  Hbrbertshirb 

againtt 
THE  HEIRS  OF  ENTAIL, 

AND 

The  Reverend  Dr  ROBERT  MOREHEAD 

againU 
The  said  WILLIAM  MOREHEAD. 


TAiLZiE.-«/if  being  declared  in  a  deed  of  eniailf  Aat  all  ike  amdi' 
tionSf  limitationsj  ifc.  and  clauses  irrikaU^  after  expressed^  JunMhe 
binding  J  nd  only  upon  the  institute  naminatimf  and  the 
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ofeniaUy  but  also  upon  the  heirs  whatsoever  of  the  entailer^  but  the  2  July  ld33. 
irritant  and  resolutive  clauses  themselves  not  being  directed  against  tlu 
institute^  but  only  generally  against  the  said  heirs  of  entail, — held, 
that  these  clauses  were  effectually  extended  against  the  institute,  in 
virtue  of  the  previous  clause. 

In  the  year  1786,  the  late  Mr  Morekead  of  Herbertshire,  the  fk<- 
ther  of  the  pursuer,  executed  an  entail  of  his  estate  of  Herbertshire 
mid  others,  in  favour  of  the  pursuer,  his  eldest  lawful  son,  and 
the  heirs-male  of  his  body  ;  whom  failing,  the  other  heirs  of  tailzie 
therein  specified ;  which  all  failing,  his  own  nearest  heirs  and  assig- 
nees whatsoever,  &c« 

After  the  destination  there  is  the  following  clause :  *  But  al- 
^ways  with  and  under  the  express  burdens,  reservations,  condi<» 

*  tioDs,  provisions,  restrictions,  limitations,  and  clauses  irritant,  af- 
'  ter  expressed,  which  are  all  hereby  appointed  to  be  inserted  in 
'  the  resignations,  charters  and  infeftments  to  follow  hereupon,  and 

<  declared  to  be  binding,  not  only  upon  the  said  William  More- 

*  head,  my  eldest  son,  and  the  heirs-male  of  his  body,  and  the  other 
'  heirs  substitute  to  them  by  this  present  tailzie,  but  also  upon  my 
'  heirs  whatsoever,  in  case  the  succession  of  my  said  estate  shall 

<  happen  to  devolve  upon  them,  failing  the  heirs  of  tailzie  above 
A  mentioned.' 

Then  follow  the  various  prohibitions  and  restrictions,  some  of 
which  aredirected  against  the  pursuer  nominatim,  as  well  as  against 
the  <  heirs  of  entail'  generally,  while  others  are  directed  only  against 
the  *  heirs  of  entail'  generally.  These  prohibitions,  again,  are  fen- 
ced by  irritant  and  resolutive  clauses,  but  none  of  these  are  direct- 
ed against  the  pursuer  nominatim. 

The  entailer,  besides  the  property  contained  in  the  original  en- 
tail, was  proprietor  of  the  lands  of  Westboreland,  and  of  some  move- 
able property,  which,  by  a  deed  of  the  same  date  with  the  entail, 
he  conveyed  to  trustees,  for  payment  of  his  debts,  and  of  certain  le- 
gades  and  provisions  to  his  younger  children.  These  lands  lay  in 
the  immediate  vicinity  of  Herbertshire,  while  certain  portions  of  the 
entailed  lands  lay  detached  and  at  a  distance  from  the  bulk  of  the 
estate ;  and  as  it  became  necessary,  after  the  death  of  the  entailer, 
to  sell  the  heritable  property  conveyed  by  the  trust,  an  act  of  Par- 
liament was  obtained,  containing  authority  to  sell  the  detached  por- 
tions of  the  estate,  and  to  retain  the  lands  of  Westboreland,  which 
were  contiguous  to  Herbertshire;  and  accordingly  an  entail  of 
these  lands  was  prepared,  under  the  sanction  of  the  Court  of  Ses- 
sion, in  which  the  clauses  and  conditions  of  the  original  entail  were 
repeated  verbatim. 
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2  July  1S33.  Upon  the  death  of  the  entailer,  his  eldest  son,  the  institute  under 
the  entail,  succeeded  to  the  estate  ;  and  after  various  proceedings 
unnecessary  to  be  noticed,  he  entered  into  a  minute  of  sale  with  the 
Rev.  Robert  Morehead,  (one  of  the  substitute  heirs  of  entail,) 
whereby,  for  the  sum  of  L.40,000,  he  sold  to  him  the  estate  of  Her- 
bertshire,  binding  himself  to  grant  a  valid  and  suiGc^ent  dispoeitioa 
thereof  to  the  purchaser. 

On  a  charge  being  threatened  for  payment  of  the  first  instalment 
of  the  price,  Mr  Morehead,  the  purchaser,  raised  a  suspension,  on 
the  ground  that,  taking  the  whole  context  of  the  deed  of  entail,  and 
particularly  the  general  clause  above  recited,  the  whole  irritant  and 
resolutive  clauses  were  effectually  extended  against  the  institute, 
and  therefore  prevented  him  from  giving  a  valid  and  sufficient  title 
to  die  suspender,  as  agreed  upon. 


Pursuer's 
pleas. 


On  the  other  hand,  Mr  Morehead  of  Herbertshire  raised  an 
action  of  declarator  against  all  the  substitute  heirs  of  entail,  to 
have  it  found  and  declared,  that  he  had  a  right  to  sell  the  whole 
or  any  part  of  the  entailed  lands,  and  pleaded — Unless  for  the 
general  clause  referred  to,  the  present  would,  in  every  respect, 
be  a  much  stronger  case  than  that  of  Duntreath,  or  the  other  cases 
in  which,  notwithstanding  strong  implications  to  the  contrary,  the 
institute  was  considered  to  stand  in  a  different  situation  from  the 
substitute  heirs.  The  case  would  involve  the  simple  and  abstract 
question,  whether  prohibitions  and  restrictions  directed  against 
heirs  of  entail  could  be  extended  to  the  disponee  or  institute; 
a  point  which  was  fixed  in  the  case  of  Erskine  v.  Hay  Balfour, 
14  Feb.  1758.  .  In  the  cases  of  Duntreath,  Menzies,  Wellwood, 
&c.  there  was  no  attempt  to  question  the  general  rule  of  law, 
the  argument  of  the  heirs  of  entail  in  those  cases  being  founded 
on  the  special  terms  of  the  deeds,  as  indicating  the  intention  of 
the  entailer  to  extend  the  fetters  to  the  institute.  With  regard 
then  to  the  general  clause  here  referred  to,  it  may  be  observed, 
first,  that  every  entail  contains  a  clause  of  this  nature ;  but  it  is 
always  understood  with  this  limitation,  that  if  one  set  of  clauses  are 
directed  against  one  set  of  heirs,  and  another  set  of  clauses  are  di- 
rected against  another  set  of  heirs,  then  the  general  clause  is  un- 
derstood, (appiicando  singula  singulis,)  to  declare  the  different 
clauses  to  be  obligatory  upon  the  different  classes  of  heirs  respective- 
ly against  whom  they  are  directed,  but  not  to  extend  clauses  to  a 
set  of  heirs  against  whom  they  are  not  specially  directed.  2dly, 
The  clause  in  question  was  intended  for  another  purpose,  viz.  to 
extend  the  prohibitions  of  the  entail  beyond  the  series  of  substitute 
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heirs  called  nominatim,  or  by  descripdon,  to  the  heirs  and  assignees  2  July  183S. 
whatsoerer  of  the  granter.     The  reference  to  William  Morehead,     ^^^V^^ 
and  to  the  substitute  heirs,  is  plainly  parenthetical,  the  object  of  forehead.''' 
the  clause  not  being  to  extend  the  prohibitions  to  William  More-' 
head,  and  to  that  class  of  heirs  against  whom  they  were  more  or 
less  expressly  directed,  but,  (on  the  assumption  that  the  clauses  were 
effectual  against  all  these,)  to  extend  their  operation  to  a  class  of 
persons  who  were  not  substitute  heirs  of  entail  at  all,  but  who  were 
called  under  the  more  general  description  of  heirs  and  assignees 
*  whatsoever*  of  the  entailer ;  but  it  would  be  contrary  to  all  the 
rules  of  interpretation  to  hold  that  such  a  clause  shall  have  the  ef- 
fect of  extending  all  and  each  of  the  provisions  and  conditions  both 
to  the  institute  and  to  the  substitutes,  although  some  of  them  are 
specially  directed  against  the  substitutes  alone.    Even  if  the  clause 
had  been  so  expressed,  as  to  indicate  clearly  the  opinion  of  the  en- 
tailer, that  all  and  each  of  the  various  clauses  had  been  properly  di- 
rected against  the  institute,  as  well  as  the  substitute  heirs,  it  is  plain 
that  his  belief  in  such  a  matter  would  be  of  no  importance,  when  a 
court  of  law  came  to  construe  and  apply  those  several  clauses  in 
detail.     The  declaration  of  the  entailer,  that  he  had  included  the 
institute  within  the  fetters  of  the  entail,  when,  in  point  of  legal  con- 
struction, he  had  not,  would  be  of  no  importance  in  judging. how 
far  the  institute  was  fettered  or  was  not  fettered.     In  short,  no  in* 
timation,  however  unequivocal,  of  the  entailer's  understanding  and 
belief  that  he  has  laid  the  fetters  upon  the  institute,  as  well  as  upon 
the  heirs  of  entail,  can  supply  the  defect  of  legal  expression  in  the 
clauses  themselves.     This  principle  was  settled  in  the  case  of  Dun- 
treath,  in  that  of  Menzies,  and,  above  all,  in  the  case  of  Miller  tr. 
Cathcart,   12  Feb.  1799,  M.  14,471 ;  see  also  the  cases  of  Bruce 
v.  Bruce,   15  Jan.  1799,  M.  15,539,  and  of  Dick  v.  Drysdale,  14 
Jan.  1812.  But,  dd.  The  clause  in  question  precedes  the  irritant  and 
resolutive  clauses,  and  does  not  bear  to  be  framed  with  any  view  to 
alter  or  enlarge  their  legal  operation,  at  least  so  far  as  relates  to  the 
institute,  and  the  substitutes  called  nominatim,  or  by  description ; 
but  if  it  had  contained  a  direct  declaration  to  that  effect,  it  would 
still,  standing  where  it  does,  have  been  insufficient  to  controul  or 
enlarge  the  legal  effect  of  the  terms,  in  which  the  limiting  clauses 
were  ultimately  engrossed.     To  do  this  effectually,  there  must  have 
been  a  clause  directly  and  expressly  correcting  the  legal  import  and 
substance  of  the  limiting  clauses  as  they  stood,  in  the  same  way  as 
might  have  been  done  by  a  separate  deed  of  alteration,  where  a 
power  of  alteration  was  reserved ;  but  it  is  impossible  to  consider 
this  preliminary  declaration  as  at  all  answering  this  description. 
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Answered — The  defenders  admit  that  entails  arestricti  joris,  and 
that  their  fetters  cannot  be  extended  hj  mere  implication  beyond 
what  is  actually  expressed.  But  it  is  equally  clear,  on  the  other  hand, 
that  entails  do  not  require  any  verba  solennia,  in  which  the  reqoi* 
site  clauses  shall  be  expressed.  In  construing  entails,  just  as  in 
construing  other  deeds,  the  whole  context  of  the  deed  must  be  taken 
together ;  and  no  part  of  it,  to  which  any  meaning  can  be  attached, 
can  be  held  pro  non  scripto ;  Doughis  and  Company  v.  Glassford, 
14  Nov.  1823. 

What  distinguishes  the  present  case  from  that  of  Dantreath  and 
other  similar  cases,  in  which  the  institute  was  held  not  to  be  bound, 
notwithstanding  the  plainest  implied  intention  to  the  contrary,  is 
this,  that,  in  the  present  case,  there  is  a  great  deal  more  than  mere 
implication  of  an  intention  to  bind  the  institute.  If  the  present  en- 
tail had  stood  without  the  general  clause  referred  to,  then  it  woold 
have  been  the  same  as  that  of  Duntreath  and  others,  and  there  would 
have  been  the  same  mere  implication  of  an  intention  to  bind  the 
institute.  But  in  addition  to  such  implication,  as  appearing  from 
the  other  clauses  in  the  deed,  there  is  the  general  clause  in  ques* 
tion,  not  merely  expressing,  in  clear  terms,  an  intention  to  bind  the 
institute,  but  containing  per  se  an  express  and  substantive  declara* 
tion,  that  all  the  conditions  and  fetters  of  the  entail  shall  be  bind- 
ing upon  the  institute,  as  well  as  upon  the  other  heirs  of  entail. 

As  to  the  objection,  that  it  was  not  the  object  of  the  clause  to  ex- 
tend the  fetters  of  the  entail  to  the  institute,  (whom  the  entailer 
thought  to  be  in  the  same  situation  with  the  substitutes,)  but  to  an- 
other set  of  heirs,  the  *  heirs  whatsoever,'  it  is  answered,  that  whe- 
ther the  entailer  supposed  or  not  that  the  institute  was  upon  the 
same  footing  with  the  substitutes,  without  the  help  of  this  clause, 
it  contains  an  express  declaration,  that  he  shall  be  held  to  be  bound 
along  with  the  others,  which  is  sufficient. 

With  regard,  again,  to  the  objection,  that  the  general  clause  pre- 
cedes the  irritant  and  resolutive  clauses,  and  cannot  therefore  con- 
trol them,  the  answer  is,  that  the  same  objection  woold  apply  to  the 
case  of  heirs  whatsoever,  who,  the  pursuer  admits,  would  be  bound 
by  it ;  but  the  objection  itself  is  plainly  unfounded.  It  cannot  sure 
ly  be  maintained,  that  there  is  an  absolute  impossibility,  from  mere 
priority  of  place,  to  frame  a  general  preliminary  clause  in  sudi  a 
form  as  to  control  or  extend  tlie  subsequent  irritant  and  resolutive 
clauses  as  is  here  contended  for.  The  question,  indeed,  might  be 
different  if  these  subsequent  clauses  contained  any  positive  pro* 
vision  in  direct  opposition  to  the  general  clause,  for  then  the  maxim 
contended  for  by  the  pursuer  might  apply,  that  posteriory  dero- 
gant  prioribus.     But,  in  the  present  case,  the  subsequent  chuses 
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eontun  no  posittre  provision  in  the  fiuse  of  the  general  declare-  8  July  183S. 

tion:  there  is  nothing  irfeooneileable  betwixt  them,  the  prelimi-    ^"^^y^^ 

nary  general  danse  being  framed,  not  with  a  view  to  any  known  forehead/* 

defeeti  but  ob  majorem  cautelam,  in  ease  of  any  unforeseen  omis- 

cons  in  the  details  of  the  subsequent  clauses,  such  as  here  actually 

eoconed,  whereby  the  general  cktuse  comes  into  operation,  which 

it  woaU  not  have  done  if  the  entail  had  been  complete ;  and  as 

there  are  no  verba  soiennia  requuite  to  be  made  use  of,  effect  ought 

^  be  given  to  the  declaration,  the  meaning  of  it  being  abundantly 

plain. 

The  Lord  Ordinary,  after  advising  cases,  r6|mrted  the  cause  to 
the  Court,  and  added  the  following  note : 

*  The  Lord  Ordinary  has  proafMmced  the  above  order,  as  the 

*  (xnirse  best  calculated  tar  expediting  the  decision  of  the  cause. 
^  But,  having  eoaaidered  the  cases  for  the  parties,  he  may  be  per- 
^  mitiad  to  express  his  opinion,  that  the  pursuer  and  respondent  is 

*  entitled  to  judgment  in  his  favour. 

*  In  itkejirst  place,  it  is  undeniable  that  the  substantive  and  ex- 
^  press  irritant  and  resolutive  clauses  of  the  entail  are  limited  to  the 

*  heirs  of  tailzie,  and  do  not  affect  the  institute ;  and  therefore,  even 

*  if  the  general  dause  founded  on  by  the  defender  clearly  express- 

*  ed  an  intention  to  control  and  extend  against  the  institute  the 
'  specific  provisions  and  restrictions,  I  think  that  it  would  be  diffi- 

*  evlt,  consistently  with  the  rules  uniformly  adopted  in  this  branch 

*  of  law,  to  give  effect  to  such  expression  of  intention.     I  entertain 

*  great  doubt,  indeed,  whether  an  entailer  could,  by  a  mere  gene- 
'  ral  prospective  declaration  of  intention,  render  binding  upon  the 

*  institute  a  clause,  which  he  afterwards  expressed  in  terms  clearly, 

*  and  even  technically,  excluding  the  institute. 

^  But,  secondly^  the  case  of  the  defenders  and  suspender  here  is 

*  much  weaker  than  that  just  supposed.  The  general  clause  in  ques- 
^  don,  in  so  far  as  it  can  be  construed  as  extending  the  effect  of  the 
^  specific  provirions,  clearly  does  not  apply  to  the  institute,  but  to 
'  the  heirs  whatsoever.  The  declaration,  that  resignation  is  ^  made 
*<  under  the  burdens  and  conditions  after  expressed,'  &e.,  <  which 
**  are  hereby  appointed  to  be  inserted  in  the  resignations,'  &e.,  and 
^  declared  to  be  *  binding,  not  only  upon  the  said  William  More- 
*'  head,  my  eldest  son,  and  the  heirs  of  tailzie,'  but  on  the  heirs 

*  whatsoever, — cannot,  according  to  fair  construction,  and  still  less 
'  aecording  to  the  strict  construction  applicable  to  entails,  receive 

*  any  interpretation,  but  that  the  provisions,  restrictions,  &c.,  *  af- 
^  ter  expressed,'  are  to  be  binding  on  William  Morehead,  and  the 

*  heirs  of  tailzie  respectively,  according  to  the  terms  in  which  they 
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2  July  1833.  <  are  expressed,  namely,  diose  including  William  Morehead,  to  be 

*  binding  against  him,  and  those  directed  only  against  the  hein  of 

*  tailzie,  to  be  binding  only  on  those  heirs  of  tailzie.     The  terms  of 

<  the  declaration,  even  in  tibe  most  favourable  point  of  view  for  the 

*  defenders,  could  do  no  more  than  raise  a  presumption  that  the  en^ 

*  tailer  possibly  considered  the  term  *  heirs  of  tailzie'  to  include  the 
'  institute,  a  presumption  which  is  confessedly  insufficient  to  supply 

<  the  defects  of  the  irritant  and  resolutive  clauses. 
*  It  is  hardly  necessary  to  add,  that,  in  regard  to  the  second  enf- 

<  tail,  framed  in  compliance  with  the  statute,  the  same  principle 

<  must  apply,  as  the  statute  did  no  more  than  merely  provide  for  the 

*  secure  operation  against  the  institute,  of  all  the  provisions  and  re* 

<  strictions  to  which  he  was  subjected  by  the  conditions  and  restric- 

<  tions  of  the  original  entail.' 


Opinion  of 
Court 


Judgment. 


At  the  advising,  however,  the  Court  differed  from  the  opinion  ex- 
pressed in  the  note  of  the  Lord  Ordinary. 

Lord  Balgray  thought  that,  in  the  circumstances  of  the  case,  the 
argument  of  the  defenders  was  well  founded.  If  the  meaning  of 
the  entailer  is  clear,  it  is  of  no  consequence  in  what  order  the  clauses 
of  the  entail  are  arranged;  and  if  the  entailer  thinks  fit,  he  may  be* 
gin  with  those  which  are  commonly  to  be  found  in  the  end  of  the 
deed.  Now,  here  it  is  in  the  most  explicit  terms  declared,  and 
made  the  governing  rule,  that  the  whole  conditions  and  limitations 
after  inserted  should  be  binding  on  the  institute,  as  well  as  upon 
the  substitutes.  After  this  it  was  only  necessary  to  mention  the 
limitations,  the  whole  persons  meant  to  be  favoured  being  put  under 
the  same  prohibitions,  whether  their  names  or  characters  as  heire 
were  specified  or  not.  There  is  no  room  for  construction,  but  onlj 
to  give  effect  to  the  declaration  of  the  entailer,  with  which  the  deed 
commences,  that  the  whole  conditions  and  fetters  of  the  entail 
should  be  binding  upon  William  Morehead,  who  is  the  institute  in 
the  entail. 

The  other  Judges  having  concurred,  their  Lordships,  in  the  pro- 
cess of  declarator,  sustain  the  defences,  assoilzie  the  defenders,  and 
decern ;  and  in  the  suspension,  suspend  the  charge  simpliciter,  and 
decern. 


Lord  Fulkrton,  Ordinary. 
head,  W.  S.  Agents. 
Napier,  W.  S.  Agents. 


Act.  Keay,  Jametotu  Loekhart^  EwKtar  jr  Wkik- 

AlL  SoL-Gen.  fCockbumJ,  G,  Napier.         G.  jr  W- 
S.  Clerk. 

c. 
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No-  CXI.  2  Jw/y  1833. 

The  Right  Honourable  LORD  ELIBANK  and  Others 

against 
PATRICK  MURRAY. 

Tailzie. — Where  the  irritant  clause  in  an  entail  applied  only  to  the 
debts  and  deeds  of  the  heirs  of  tailzie^  although  tlie  prohibitory 
douses  were  directed  against  the  institute  as  well  as  tike  heirs  of 
tailzie^— found  that  the  institute  was  not  prevented  from  selling. 

In  1776,  Patrick,  Lord  Elibank,  executed  an  entail  of  the  lands  of 
Simprim  and  Macgill  in  favour  of  Patrick  Murray,  and  the  heirs- 
male  of  his  body;  whom  failing,  in  favour  of  a  series  of  substitutes 
and  the  heirs-male  of  their  bodies ;  whom  all  failing,  in  favour  of 
the  entailer's  own  nearest  heirs  whomsoever.  This  deed  contained, 
among  others,  the  following  prohibitions :  ^  That  it  shall  noways  be 
^  lawful  to,  or  in  the  power  of  the  said  Patrick  Murray,  or  any  of 
'  the  other  heirs  of  tailzie,  and  substitutes  above  named,  to  innovate, 
^  alter  or  infringe  this  present  tailzie,  or  the  order  of  succession 

*  hereby  established,  or  to  be  established  by  any  nomination  or  other 

*  writ  to  be  made  by  us,  or  to  do  or  grant  any  other  act  or  deed 
'  that  may  infer  any  alteration,  innovation,  or  change  of  the  same, 
'  directly  or  indirectly.'  *  And  with  and  under  this  limitation  and 
'  restriction,  that  it  shall  not  be  lawful  to,  or  in  the  power  of  the 

*  said  Patrick  Murray,  and  our  other  heirs  of  tailzie  above  specified, 
^  or  any  of  them,  to  sell,  dispone,  alienate,  burden,  delapidate  or  put 
'  away  the  lands  and  others  above  written,  or  any  part  thereof,  either 
^  irredeemably  or  under  reversion,  or  to  contract  debts,  grant  bonds, 
^  or  any  other  security,  or  to  do  any  act,  civil  or  criminal,  that  shall 

*  be  the  ground  of  any  adjudication,  eviction,  or  forfeiture  of  the 

*  aforesaid  lands  and  estates,  or  any  part  thereof,'  &c. 

The  deed  contained  the  following  resolutive  and  irritant  clauses : 
^  With  and  under  these  irritancies  following,  as  it  is  hereby  ex- 
^  pressly  provided  and  declared,  that  if  the  said  Patrick  Murray,  or 

*  any  other  of  the  heirs  of  tailzie  above  specified,  shall  contravene 

*  any  of  the  conditions,  provisions,  and  limitations  herein  contained, 

*  either  by  failing  and  neglecting  to  obey  and  perform  the  said  con- 
^  ditions  and  provisions,  and  every  one  of  them,  or  by  acting  con- 

*  trary  to  the  said  restrictions  and  limitations,  or  any  of  them,  ex* 
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2  July  1833.    *  cepting  as  is  above  excepted,  that,  in  any  of  these  cases,  the  per- 

<  sons  so  contravening,  by  failing  and  omitting  to  obey  the  saidoon- 

<  ditions,  or  acting  contrary  to  the  said  limitations,  or  any  of  them, 

*  shall,  for  himself  only,  forfeit,  amit,  and  lose  all  right,  title  and 
^  interest  to  the  foresaid  lands  and  estates,  in  the  same  manner  as 

*  if  the  contravener  were  naturally  dead,  and  the  right  thereof  shall 

*  devolve  upon  the  next  heir  of  tailzie.'     *  And  it  is  also  hereby  ez- 

*  pressly  provided  and  declared,  that  all  the  debts  and  deeds  of  the 

<  said  heirs  of  tailzie,  or  either  of  them,  contracted,  made,  or  grant- 
^  ed,  as  well  before  as  after  their  succession  to  the  aforesaid  lands 

*  and  estates,  in  contravention  of  the  present  tailzie,  and  provisioni, 

*  restrictions,  and  limitations  herein  contained,  and  all  adjadicatioiis 

*  or  other  legal  executions  or  diligences  that  shall  happen  to  be  ob- 

<  tained  or  used  against  the  fee  and  property  of  the  said  lands  tai 

*  estates,  or  any  part  thereof,  upon  the  same,  shall  not  only  be  void 

*  and  null,  with  all  that  may  or  shall  follow  thereon,  in  so  &r  as 

*  tbey  might  any  ways  affect  the  said  lands  and  estates,  but  also  die 

<  heirs  of  tulzie  respectively,  upon  whose  debts  and  deeds  such  ad* 

<  judications  have  proceeded,  shall,  ipso  facto,  forfeit  their  right aad 

<  title  to  the  said  lands  and  estates,  and  Ae  same  shall  devolve  to 

<  the  next  heir  of  tailzie,'  &c« 
Lord  Elibank,  the  entailer,  died  in  1778^  when  Mr  Marray,  die 

institute  in  the  entail,  succeeded,  and  made  up  titles  by  charter  and 
infeftment,  upon  which  he  possessed  these  lands.  Conceiving  that 
the  irritant  clause  above  quoted  was  defective  in  so  far  as  reg^uded 
him,  not  being  directed  against  him  as  institute,  but  only  against 
the  heirs  of  entail,  and  therefore  there  was  no  limitation  of  his  right 
to  sell  the  estate,  he  advertised  the  lands  for  sale,  and  gave  notice 
of  his  intention  to  Lord  Elibank,  the  next  substitute  in  the  oitail, 
failing  heirs  of  his,  Patrick  Murray's  body.  Upon  this  Lord  Eli- 
bank raised  the  present  action  of  declarator,  to  have  it  found  and 
declared,  that  by  the  deed  of  entail  the  defender  was  prohibited  firoa 
selling  or  granting  any  obligation  or  deed,  <  whereby  the  said  lands 

*  and  estates  may  be  any  wise  evicted  or  carried  off,  to  the  prejo* 

<  dice  of  the  pursuer,  or  any  of  the  other  substitutes  in  the  said  en- 

<  tail.'  A  counter  action  of  declarator  was  raised  by  Mr  Monay, 
founding  on  the  defect  in  the  irritant  clause,  and  concluding  to  hare 
it  found  and  declared,  that  he  had  full  power  and  right  to  sell  the 
lands,  and  that,  upon  doing  so,  he  would  have  the  sole  and  exdo- 
sive  right  to  the  price.  These  actions  were  conjoined,  and  the 
Lord  Ordinary  ordered  cases. 


Pursuer*! 
fleas. 


Pleaded  for  Lord  Elibank— 

llie  entail  in  question  contains  the  usual  prohitHtory,  resoladve, 
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and  irritant  danses  against  selling,  altering  the  order  of  succession,  s  July  lesa 
or  against  contracting  debt,  and  these  clauses  being  directed  against    ^^*V^^ 
the  defender,  as  well  as  against  any  of  the  other  heirs  of  entail,  jJ^oaleM"*^ 
be  is  not  at  liberty  to  sell  the  estates.  v,  Murray. 

In  the  cases  of  Duntreath  and  Wellwood,  which  are  mainly  pu„u^. 
foanded  on  by  the  defender,  a  distinction  was  no  doubt  drawn  be-  Fleas, 
tween  a  substitute  and  an  heir  of  entail,  but  the  principle  recog- 
nised in  these  cases,  the  soundness  of  which  has  been  doubted,  can- 
not be  applied  to  any  case  which  is  not  precisely  in  similar  circum* 
stances.  In  these  cases  the  prohibitory  as  well  as  the  initaot  and 
resolutive  clauses  were  all  directed  against  the  heirs  of  entail  alone^ 
without  express  reference  to  the  institute,  and  therefore  it  may  have 
been  doubted  whether  the  makers  of  the  entails,  in  these  cases, 
meant  to  include  the  institute  under  the  word  *  heirs,'  so  as  to  make 
the  prohibitions  and  restrictions  applicable  to  him.  But  there  was 
no  room  for  any  such  doubt  as  to  the  intention  of  the  entailer  in 
this  case. 

The  prohibitory  and  resolutive  clause  expressly  mention  the  in- 
stitute by  name,  and  by  these,  he,  as  well  as  the  heirs  of  tailzie,  are 
declared  to  be  prohibited  from  selling,  altering  the  order  of  succes- 
sion, &c.,  and  all  the  several  provisions  in  these  clauses  are  declared 
applicable  to  the  said  Patrick  Murray  and  the  other  heirs  of  entail. 
In  the  irritant  clause  it  is  declared,  the  debts  and  deeds  <  of  the  said 
*  heirs  of  tailzie,'  in  contravention  of  the  restrictions  and  prohibi- 
tions, shall  be  null  and  void,  and  ^  the  said  heirs  of  tailzie'  shall 
forfeit  their  right  and  title,  &c. 

Although  the  institute  is  not  here  expressly  mentioned,  the  de- 
claration of  the  entail  is  undeniable,  that  the  irritancy  should  apply 
to  the  institute  equally  with  the  prohibitions  and  restrictions.  The 
Resolutive  and  irritant  clauses  are  closely  connected,  and  the  grant 
is  given  <  with  and  under  the  irritancies  following,'  which  irri- 
tancies must  therefore  be  held  a&  applicable  to  the  institute.  The 
whole  structure  of  the  different  clauses  in  the  deed  shew  it  plainly 
to  have  been  the  intention  of  the  entailer  that  all  the  prohibitions 
and  restrictions,  and  the  irritancy  of  contravening  deeds,  were  to 
apply  to  the  insdtute  as  well  as  the  substitutes  in  the  tailzie ;  and 
therefore  this  case  cannot  be  said  to  be  identical  with  the  cases  of 
Duntreath  or  Wellwood,  so  as  to  make  room  for  the  application  of 
the  principle  laid  down  in  these  cases. 

Pleaded  for  Mr  Murray- 
Being  an  institute  in  possession,  under  an  entail,  containing  no  nefender't 
irritant  clause  applicable  to  his  debts  and  deeds,  he  has,  notwith-  ^^^^ 
standing  the  prohibitions,  full  right  to  sell  the  entailed  lands,  and 
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Defender's 
Fleas. 


2  July  1633.  to  give  a  valid  title  to  a  purchaser.  The  provisions  of  the  irritant 
^^'^V^^    clause  are  directed  exclusively  against  the  debts  and  deeds  of  the 

and  Othera*^  ^^  '  heiTS  of  tailzie,  or  either  of  them ;'  but  contains  no  declara- 
tion whatever  applicable  to  the  defender,  who  is  the  institute  and 
noniinatim  disponee.  It  is  a  point  of  settled  law,  that  restraints  im« 
posed  upon  heirs  of  entail  cannot  be  extended  by  implication,  so 
as  to  affect  the  institute,  if  he  be  not  expressly  fettered ;  Ersk.  iil 
8.  31  f  The  institute  is  not,  in  a  legal  and  technical  sense,  an  heir 
at  all ;  his  right  is  not  completed,  like  that  of  the  heir,  by  the  inter- 
vention of  a  service ;  but  being  a  simple  disponee,  he  takes  directly 
as  singular  successor  of  the  granter.  Where  the  prohibitions  of  an 
entail  are  directed  against  the  heirs,  it  is  now  decided  that  the  in- 
stitute is  not  bound  by  them.  This  point  is  now  completely  settled 
by  the  decisions  in  the  case  of  Duntreatli,  24  Nov.  1769,  M,  4409. 
The  judgment  of  the  House  of  Lords  in  that  case  only  confirmed  a 
principle  which  had  been  recognised  in  previous  cases;  Leslie e. 
Leslies,  1752;  Elch,  v.  Tailzies^  No.  49;  Erskines  v.  Hay  Bal- 
four, 14  Feb.  1758»  M.  4406.  The  decision  in  the  Dun treath  case 
has  been  uniformly  followed  since ;  Gordon  v.  Lindsay  Hay,  8  July 
1779,  M.  App.  Tailzie,  No.  2;  Menzies  v.  Menzies,  25  June  1785, 
M.  15,436;  Wellwood  v.  Wellwood,  23  Feb.  1791,  M.  15,463; 
Marchioness  of  Titchfield  v.  Cuming,  22  May  1798^  M.  15,467; 
Miller  v.  Cathcart,  12  Feb.  1799;  Steele  v.  Steele,  12  May  1814. 
In  this  last  case  Lord  Eldon,  when  proposing  the  judgment  of  the 
House  of  Lords  affirming  the  decision  of  the  Court  of  Session,  laid 
it  down  as  fixed  law,  *  that  if  you  fetter  the  heir  only  in  the  pro- 

*  hibitory,  irritant,  and  resolutive  clauses,  if  in  any  of  these  clauses 
<  the  word  heir  only  is  mentioned,  the  institute  is  not  included  in 

*  the  fetters  of  the  entail;'  Dow*8  Rep.  vol.  v.  72. 
Upon  the  authority  of  these  repeated  decisions,  by  which  the  hw 

must  be  held  to  be  fixed,  the  irritant  clause  in  the  present  entail 
cannot  be  held  as  applying  to  the  defender,  being  directed  exclu- 
sively against  the  heirs,  without  making  any  mention  whatever  of 
the  institute  in  the  entail,  and  therefore  it  can  form  no  bar  against 
selling  the  estate. 


Opinion  of 
Court. 


The  Lord  Ordinary  reported  the  cause  to  the  Court 
.  Lard  Balgraj. — Now  that  the  distinction  has  been  made  in  lav 
between  an  institute  and  an  heir,  there  can  be  no  doubt  about  this 
case.  If  we  were  to  take  merely  the  intentions  of  the  entailer,  I 
am  afraid  there  would  scarcely  be  found  a  single  entail  where  the 
maker  may  not  have  understood  the  institute  to  be  an  heir,  and  in- 
tended the  prohibitions  and  restrictions  to  apply  to  him  as  well  as 
the  other  heirs.  But  efiect  cannot  be  given  to  such  presumed  inten- 
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tioD.  Unless  the  institute  is  expressly  mentioned,  it  is  now  deei-  2  July  1833. 
ded  that  the  restrictions  do  not  apply  to  him,  and  we  cannot  deviate  ^>^\^ 
from  the  uniform  coarse  of  decisions  on  that  point.  ^^  Oth'ere" 

Lord  President. — There  can  be  little  doubt  that  the  entailer  meant  v.  Murray, 
the  institute  to  be  considered  as  an  heir  here.    Most  of  the  clauses  ^T.      - 

Opinion  Of 

are  directed  against  the  said  Patrick  Murray  and  the  other  heirs.  Court. 
But  we  cannot  give  effect  to  intention.  The  law  has  established  a 
complete  distinction  between  an  institute  and  an  heir.  It  may  be  a 
strange  distinction,  and  one  which  I  cannot  see  the  propriety  of, 
and  which  I  am  sure  never  entered  into  the  mind  of  an  entailer; 
still,  as  we  have  been  told  by  the  House  of  Lords,  in  the  case  of 
Duntreath,  that  there  is  such  a  distinction,  we  must  give  effect  to  it, 
particularly  as  that  distinction  has  been  uniformly  recognised  since. 

Lord  Gillies. — Whatever  may  be  my  own  opinion  as  to  the  dis- 
tiDcdon  which  has  been  now  established,  still,  being  told  by  the 
Court  of  last  resort  that  there  is  a  distinction  between  an  institute 
and  an  heir,  we  are  bound  to  give  effect  to  it 

Lord  Crcdgie  thought,  if  the  cases  were  fully  eiamined,  it  would  be 
found  that  the  decisions  proceeded  on  the  special  circumstances  alone. 

The  following  interlocutor  was  pronounced :  <  Find,  that  the  en-  Judgment. 
'  tail  of  the  estates  of  Simprim  and  Macgill  does  not  contain  any 
<  irritant  clause  applicable  to  the  debts  and  deeds  of  the  said  Patrick 
'  Murray,  as  institute  in  the  said  entail,  and  that  the  sales  made  by 

*  the  said  Patrick  Murray  of  the  lands  contained  in  the  said  entail 

*  are  valid  and  effectual,  in  respect  of  the  said  defect  in  the  said 
'  entail.' 

Lord  Ordioaryy  CdfehouMe*       For  Lord  Elibank,  Dion  ofFac.  (Ha^)  Cmiintfhame, 
A.  Wood,  A.  jr  J*  Holland,  W.  S.  Agents.  For  Mr  Murray,  Keajf^ 

Rutker/wrd,  G.  Dundas.     Dundas  f  Wilson,  W.  S.  Agents.         B.  Clerk. 

T, 
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WILLIAM  MURRAY 

offainst 

THE  DIRECTORS  OF  THE  DUNDEE  ACADEMY. 

Proof. — Implied  Power. — Public  Officer. — Delinquency. 
— A  decree  of  divorce  against  a  wife^  on  the  ground  of  her  having 
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Murray  v. 
Directors  of 
the  Dundee 
Academy. 


committed  adultery  with  the  rector  of  an  academy^  who  hdd  his  ojfite 
ad  vitam  out  culpamy  found  sufficient  evidence  ofadpa  to  enii&t  the 
directors  of  the  academy  to  dismiss  him^  althouffh  he  was  nopartg 
to  the  process  in  which  that  decree  was  pronounced. 

In  1829,  the,  constitution  of  the  Dundee  Academy,  which  was  ibr* 
merly  under  the  management  of  the  Magistrates  and  Cooneil,  was 
altered,  and  its  patronage  and  direction  vested  in  twenty  DirectoSf 
viz.  the  Provost  and  Bailies  for  the  time ;  five  Directors  to  be  dio* 
sen  by  the  Council,  and  ten  by  the  subscribers*  The  suspender 
had  been  Rector  of  the  Academy  from  the  year  1820 ;  and  on  the 
alteration  of  the  constitution  his  election  was  confirmed  by  the  nev 
Directors.  This  was  intimated  to  him  by  a  letter  from  the  secre* 
tary,  of  date  7  September  1829.  <  The  Directors  have  confirmed 
^  your  appointment  to  your  office  of  Rector  of  the  Dundee  Academj, 

*  ad  vitam  aut  culpam.'  To  this  the  suspender  answered,  that  ke 
was  ^  willing  to  remain  ad  vitam  aut  colpam,  but  at  the  same  time 
'  to  be  subject  to  tiie  government  and  superintendance  of  the  Di- 
^  rectors,  in  terms  of  the  constitution/ 

In  November  1832,  decree  was  pronounced  in  an  action  of  di- 
vorce, on  the  head  of  adultery,  at  the  instance  of  a  person  of  the 
name  of  Bell,  against  his  wife.  The  decree  bore,  that  tiie  suspender 
was  the  paramour  with  whom  the  crime  had  been  committed. 

Upon  thb  coming  to  the  knowledge  of  tiie  DirectorSy  they  direct- 
ed their  secretary  to  write  to  him,  which  he  accordingly  did,  oo  the 
11  May  1833,  referring  to  the  report  of  the  case,    and  ad^Bg^p 

<  The  Directors  also  find  that  you  are  tjie  person  referred  to  in  the 

<  said  final  judgment'  The  letter  from  the  secretary  then  proceeds 
in  these  terms :  ^  In  these  circumstances,  the  Directors,  at  their 

<  meeting  to  day,  have  resolved,  that,  unless  you  shew  some  soS* 

<  cient  reason  for  their  holding,  contrary  to  the  said  final  judgment^ 

<  that  you  have  not  been  guilty  of  the  crime  of  adultery,  it  b  the 

<  duty  of  the  Directors  to  dismiss  you  from  your  office  of  Rector  of 

<  the  Dundee  Academy.  I  am  also  instructed  by  the  Directors  to 
^  request  you  to  transmit  to  me,  as  their  Secretary,  before  Monday, 

*  20th  current,  for  the  consideration  of  the  Directors,  whatever  e> 

<  planation  or  defence  you  desire  to  ofier.' 

^  The  Directors  have  also  resolved,  and  by  their  order  I  commn- 

*  nicate  to  you  this  resolution,  that  they  will  meet  agam,  within  the 

<  town-hall,  on  Monday,  20th  current,  at  one  o'clock,  to  resume  oon- 

<  sideration  of  your  case,  and  especially  to  consider  any  explanatMm 

*  or  defence  you  may  previously  transmit  to  me,  as  their  Secretary, 

<  in  case  you  do  transmit  any  such ;  and  afterwards,  at  die  said  iseet- 
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'ing,  to  consider  their  resolution  adopted  this  day,  which  I  hare  2  July  183a 

<  already  commuDicated  to  yon ;  and  unless  such  explanation  or  de-    ^>^y^0^ 
^  fence  as  you  shall  offer  be  considered  sufficient  for  inducing  the  Murray  r. 

*  Directors  to  follow  a  different  course,  dismiss  you  from  your  office  the  Dundee 

*  of  rector,  and  deprive  you  of  all  privileges  and  emoluments  there-  Academy. 

<  of  forthwith/ 

In  answer  to  this  requisition,  the  suspender  sent  in  a  written  de- 
fence, denying  the  charge  ;  that  he  was  no  party  to  the  process  of 
diTorce,  and  therefore  the  decree  pronounced  therein  could  not  be 
made  use  of  against  him ;  that  the  evidence  was  defective  in  that 
process,  as  proving  the  charge  against  the  suspender ;  and  that  he 
eipected  completely  to  vindicate  himself  against  the  charge,  in  an 
aetion  of  damages  which  had  been  raised  against  him  by  Bell,  and 
which  he  was  at  present  forcing  forward ;  and  therefore  requesting 
the  Directors  to  refrain  from  any  farther  proceedings  till  the  issue 
of  that  action.  He  also  protested  against  the  power  of  the  Direc- 
tors, and  the  summary  mode  in  which  they  were  proceeding  againist 
him. 

The  Directors  again  met  on  the  20  May,  when  the  suspender 
was  present,  and  stated  that  he  had  nothing  to  add  to  the  written 
explanation  that  he  had  already  given  in.  The  Directors  came  to 
the  following' resolution : 

*  The  meeting  having  considered  the  said  extract  of  the  decreet 

*  of  the  Supreme  Court,  and  the  explanation  offered,  unanimously 

*  find,  that  it  is  established  by  the  said  decreet,  that  the  said  Wil* 

*  liam  Murray  has  been  guilty  of  the  crime  of  adultery,  and  there*- 
'  fore  the  meeting  deprive  the  said  William  Murray  of  his  office  of 

*  Rector  of  the  Dundee  Academy,  and  of  all  the  privileges  and 

*  emoluments  thereto  belonging,  and  dismiss  and  remove  him  from 
'  the  said  office,  and  privileges  and  emoluments  accordingly,  and 
^  require  him  to  obey  and  give  effect  to  this  act  forthwith/  The 
minute  of  that  meeting  farther  bears:  <The  act  of  the  meeting 
<  above  recorded  was  then  read,  and  intimated  to  the  said  William 

*  Murray,  personally  present  at  the  act,  and  thereupon  the  said 
'  William  Murray  protested  and  delivered  to  the  clerk  a  writing 
^  in  the  following  terms :  ^  I  protest  against  the  decision  now  re-» 
**  corded  against  me,  as  pronounced  by  an  incompetent  body,  and 
*^  therefore  null  and  void,  as  well  as  in  itself  contrary  to  law  and 
**  justice.  And  I  adhere  to  the  whole  statements  in  my  communis 
**  cation  to  the  secretary  of  this  body,  which  has  been  considered 
^  this  day,  80  April  1833.  And  I  also  protest,  that  I  hold  the 
"  individuals  present  at  this  meeting,  and  voting  for  my  deposition 
^*  or  suspension,  as  responsible  to  me  personally  for  damages  and 
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2  July  1833.  *<  expenses,  and  I  thereupon  take  instruments  in  the  hands  of  the 
**  clerk  of  the  meeting,  and  crave  extracts." 


Murray  v. 
Directors  of 
the  Dundee 
Academy. 

Suspender's 
Pleas. 


Respondents* 
Pleas. 


This  protest  was  followed  up  by  the  present  suspension  and  m- 
terdict,  in  support  of  which  the  suspender  pleaded — 

I.  The  Directors  had  no  power  to  institute  before  themselves  the 
proceedings  in  which  the  sentence  of  depositioi>  complained  of  had 
been  pronounced.  No  power  of  dismissal  was  reserved  to  them  in 
the  constitution  of  the  Academy ;  and  as  the  charge  against  him  ms 
culpa,  the  Directors  were  necessarily  the  accusers,  and  therefore 
should  have  presented  the  complaint  to  a  competent  court  At  all 
events,  they  were  bound  to  have  served  him  with  a  direct  and  spe- 
cific charge  of  an  act  amounting  to  a  culpa,  whereas  the  proceed- 
ings commenced  with  a  mere  letter  or  notice  containing  no  proper 
charge  or  accusation. 

II.  Although  the  terms  and  nattire  of  the  suspender's  defence  or 
explanation,  which  was  a  denial  of  the  charge,  rendered  it  necessary 
and  imperative  on  the  Directors  to  investigate  the  matter,  yet  they 
refused  to  allow  any  investigation,  or  grant  a  delay  till  the  war 
pender  had,  in  separate  proceedings,  then  in  dependence,  an  oppoh 
tunity  of  vindicating  himself. 

III.  The  sentence  is  not  supported  by  evidence.  Thedecreeof 
divorce  was  no  competent  evidence  against  the  suspender.  He  wis 
no  party  to  that  process ;  and  the  Directors  were  not  entitled  to  hoU 
or  act  on  the  belief  that  the  suspender  was  guilty,  because  it  was  so 
found  in  a  process  to  which  he  was  no  party.  And  further,  it  iqp- 
pears  from  the  proof  in  that  process,  that  it  contained  no  evidenoe 
which  could  be  held  as  conclusive  against  him. 

Answered — The  suspender  has  not  been  dismissed  without  cause, 
or  suiEcient  evidence  of  culpa  to  entitle  the  respondents  to  depose 
him.  It  had  been  found  by  a  judgment  of  the  Supreme  Court,  that 
Mrs  Bell  had  been  divorced  for  adultery  committed  with  the  sds* 
pender,  and  that  judgment,  until  it  was  set  aside,  remained  pi«- 
sumptio  juris  et  de  jure  of  the  fact  of  the  suspender's  guilt,  to  which 
all  must  give  obedience,  and,  therefore,  it  was  impossible  for  the  re- 
spondents, as  patrons  and  guardians  of  a  public  seminary,  either  to 
evade  or  overlook  it.  By  the  constitution  of  this  institution  they 
were  required  to  regard  ^  moral  character  in  the  teachers  as  well 
*  as  literary  attainments,'  and  were  bound  to  give  effect  to  the  re- 
corded and  final  judgment  of  the  Supreme  Court,  attaching  the 
guilt  of  this  crime  to  the  suspender,  and  involving  in  it  a  moral  de- 
linquency, which,  while  it  stands  recorded  against  him,  must  dis- 
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qualify  him  from  continuing  in  the  important  charge  which  he  for-  2  Jaly  1833. 
merly  held..  The  respondents  did  not  therefore  stand  as  accusers.  ^^^^V^^ 
His  accusation  was  in  the  judgment  of  the  Supreme  Court,  to  which  ^|^^,^  of 
the  respondents  were  bound  to  give  effect  the  Dundee 

Academy. 

The  Ijord  Ordinary  refused  the  bill  with  expenses,  and  added 
the  following  note  :  Mt  appears  to  the  Lord  Ordinary  that  the  de- 

*  creet  of  the  Court  is  clearly  a  sufficient  ground  for  rendering  it 

*  imperative  on  the  respondents  to  remove  the  complainer  from  the 

*  academy.  But  he  must  farther  observe,  that  even  though,  from 
^any  circtjmstances,  Mr  Bell  were  to  fail  in  obtaining  a  verdict  in 
'  his  action  of  damages,  it  would  not  at  all  follow  that  the  respon- 
^ dents,  as  the  managers  of  such  a  seminary,  (who  cannot  be  held 
^down  to  strict  rules  of  evidence  and  conviction,)  would  not  have 

<  abundaiit  cause  to  justify  them  in  that  measure.     The  letter  of 

<  Mrs  Bell  alone,  whether  it  be  legal  evidence  against  the  complain- 

<  er  or  not,  connected  with  the  undisputed  facts,  carries  too  much 
^  moral  conviction  of  something  scandalously  wrong  between  these 

*  parties,  to  leave  any  doubt  that  there  is  culpa  enough  established 

*  for  the  purpose  of  this  cause.' 

The  suspenders  reclaimed^  but  the  Court  adhered.  Judgment. 

*  Juord  Balgray, — I  can  have  no  doubt  of  this  interlocutor.     The  Opinion  of 
Directors  of  such  a  seminary  have,  and  they  must  have,  the  control  ^""^ 
both  as  to  the  abilities  and  moral  character  of  the  teachers ;  and  ha- 
ving right  to  inquire  into  the  moral  character  of  the  teachers,  how 

eould  they  do  otherwise  than  they  did,  when  they  saw  such  a  judg- 
ment of  a  competent  court  involving  the  moral  character  of  the  aos- 
peoder?  They  call  upon  him  for  an  explanation  :  they  afford  him 
an  opportunity  of  giving  such  explanation.  All  he  says  is,  that  he 
was  no  party  to  these  proceedings,  and  the  evidence  was  not  suffi- 
cient. But  there  is  no  allegation  of  perjury  against  the  witnesses, 
and  no  attempt  made  by  any  party  to  reduce  or  set  aside  that  judg- 
ment 

Lord  Craigie  doubted  as  to  the  form  of  the  proceeding.  The  sus- 
pender held  his  office  ad  vitam  aut  culpam ;  and  although  liable  to 
the  superintendance  of  the  Directors,  it  does  not  follow  that  they 
were  entitled  to  be  both  his  accusers  and  judges.  They  had  no 
power  to  try  him  in  the  way  they  did. 

Lord  President. — No  doubt  the  suspender  held  his  office  ad  vi- 
tam aut  culpam.  Now  who  are  to  judge  of  the  culpa  of  the  teach- 
er of  a  seminary,  but  the  directors  of  that  seminary,  who  have  the 
superintendance  and  control  of  it?  They  are  certainly  the  judges 
in  the  first  instance ;  the  competency  of  a  suspension  of  their  judg- 
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2  July  1833.  ment  is  a  different  question.  There  certainly  here  was  the  strong- 
est  prima  facie  evidence  of  culpa.  I  think  the  suspender  .would  have, 
been  entitled,  if  he  chose,  to  have  appeared  in  the  action  of  divorce, 
to  defend  himself  against  the  charge  made  against  him.  He  did 
not  appear,  and  decree  is  pronounced,  and  stands  unreduced.  I 
think  there  was  the  strongest  reasons  for  the  Directors  institudDg 
proceedings  against  him  before  themselves,  and  they  have  conduct- 
ed the  whole  of  these  proceedings  in  a  very  regular  and  proper 
manner. 

Lord  GiUies. — I  concur  entirely  with  your  Lordship.  A  de* 
cree  of  deforce  has,  both  by  statute  and  common  law,  effect  against 
third  parties.  It  does  not  become  this  man  to  object  that  the  Di- 
rectors refused  an  investigation,  when  at  the  same  time  he  pleads 
that  they  bad  no  power  to  investigate.  In  the  whole  of  the  pro- 
ceedings I  think  the  Directors  acted  with  gpreat  propriety.  With 
such  evidence  as  they  had  of  the  immoral  conduct  of  the  suspender, 
I  think  they  were  not  only  entitled,  but  bound  to  remove  him.  They 
proceeded  with  great  caution.  They  gave  the  suspender  an  oppor- 
tunity of  explanation ;  but  what  is  his  explanation  ?  it  is  a  denial 
of  the  power  of  the  Directors  to  take  cognisance  of  the  matter,  and 
an  allegation  that  the  decreet  was  not  well  founded.  It  was  not  ne- 
cessary for  the  Directors  to  enter  into  the  merits  of  the  decreet; 
it  was  sufficient,  for  their  purpose,  that  it  stood  unreduced,  and  af- 
forded the  strongest  prima  facie  evidence  of  the  g^ilt  of  the  sus^ 
pender.  If  the  suspender  had  alleged  that  that  decreet  had  been 
the  result  of  a  conspiracy  against  him,  that  would  have  been  a  dif- 
ferent matter,  and  made  the  parties  answerable  at  another  bar ;  bot 
there  is  no  such  allegation  here. 


Lord  Moncreiff,  Ordinary.  Act  SoL-Gtn,  (Coddmrn,)  G.  BdL  Akx,  Mi&r, 
Agent  Alt  Dean  o/Fac  fHop€.J  Andrew  Stories  W.  S.  Agent  D* 
Clerk. 

T. 
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SECOND  DIVISION. 
No.  CXIII.  2  Jufy  1833. 

• 

HARVEY 

offainst 

HALDANE  and  Others. 

Bankruft.-^j^  trustee  in  a  sequestration  who  takes  possession  of  the 
bankrupts  heritable  estate  renders  himself  liable  in  implement  of  the 
prestations  due  by  the  lease  from  the  Uandlord  to  the  tenant  in  occu- 
pation of  the  landf  to  the  extent  of  the  rents  received  by  himj  as  truS" 
tee^from  the  estate. 

Mr  Casbels  of  Arnprior  let  the  farm  of  Easter  and  Wester  Mains 
of  Arnprior  to  Harvey,  on  a  lease  for  nineteen  years,  from  Martin- 
mas 1824,  at  a  yearly  rent  of  L.210,  the  landlord  becoming  bound 
to  furnish  to  the  tenant  200  carts  of  dung  yearly,  to  erect  a  malt- 
bam,  or  to  discount  L.IO  per  annum  from  the  rent  for  the  want  of 
it,  to  build  barns  and  farm-offices  of  a  certain  description,  to  pay  for 
80  chalders  of  lime,  to  open  the  necessary  drains,  and  to  put  and 
keep  certain  fences  in  a  proper  condition  and  state  of  repair. 

Mr  Cassels,  the  proprietor,  afterwards  became  bankrupt,  and  was 
sequestrated  in  June  1826,  and  the  respondent,  Haldane,  was  elect- 
ed trustee  on  his  bankrupt  estate.  At  this  time  the  landlord  had 
not  performed  any  of  the  prestations,  either  to  build  the  offices,  or  to 
furnish  the  80  chalders  of  lime,  incumbent  on  him  by  the  lease. 
Haldane  entered  into  possession  of  the  estate  of  Arnprior  as  trustee 
under  the  sequestration,  and,  having  furnished  the  specified  quan- 
tity of  dung,  insisted  on  drawing  the  rent  due  by  Harvey,  imder 
deduction  only  of  the  L.10  for  want  of  the  malt^barn.  The  tenant 
paid  the  remainder  of  the  rent,  under  protest,  for  non-fulfilment  of 
the  other  stipulations  incumbent  on  the  landlord,  and  afterwards 
brought  an  action  in  the  Sheriff-court  against  the  trustee,  condu- 
dmg  for  fulfilment  of  the  obligation  to  build  offices,  and  to  put  the 
fences  in  repair,  and  for  damages  for  the  loss  which  he  had  suffered 
from  the  delay  to  do  so ;  and  also  for  payment  of  L.60  sterling,  as 
the  value  of  80  chalders  of  lime  which  the  landlord  had  been  bound 
to  furnish. 

Haldane  defended  himself  against  this  action,  on  the  ground  that 
he,  as  trustee  for  the  creditors,  was  not  bound  to  implement  a  per- 
sonal obligation  undertaken  by  the  landlord. 
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2  July  1833.        The  Sheriff  of  Stirlingshire  sustained  the  defences,  *  without  pre- 

<  judice  to  any  claim  of  damages  competent  to  the  pursuer  under  the 
^  sequestration,  in  consequence  of  non- implement,  as  accords  of  law/ 

The  pursuer  having  advocated,  and  the  Bank  of  Scotland,  hold- 
ing an  heritable  security  over  the  estate,  having  been  sisted  as  a  par- 
ty along  with  the  trustee,  the  Lord  Ordinary  took  the  cause  to  re- 
port on  cases,  with  the  following  note : 

<  The  Lord  Ordinary  considers  this  a  question  not  without  dif- 

<  ficulty,  and  of  importance.     On  the  one  hand,  the  trustee,  who 

<  has  a  right  to  a  disposition  from  the  debtor,  or  an  adjudication 

<  equivalent,  and  to  be  infeft  and  admitted  as  vassal  by  the  m^ 

*  perior,  (§  dL  Bankrupt  Act,)  and  to  levy  the  rents,  and  exercise 

<  other  acts  of  proprietorship,  and  to  sell  the  estate  to  a  purchaser, 

*  deriving  title  through  him,  seems  to  be  very  like  any  other  singa- 

*  lar  successor  in  'the  lands  in  reference  to  the  tenants  by  lease. 
'  On  the  other  hand,  substantially,  the  view  of  the  bankrupt  act 

<  seems  to  b^  to  enable  the  creditors  to  sell  the  estate  to  a  purchaser, 

<  by  whom,  or  out  of  the  price,  the  obligations  of  the  proprietor,  so 

<  far  as  affecting  the  land  or  the  proprietorship,  should  be  underta- 

<  ken,  not  to  oblige  or  enable  them  to  become  permanent  landed 

<  proprietors  themselves,  like  a  corporation ;  and  it  seems  not  to 
^  contemplate  the  sequestration  as  immediately  subjecting  the  ere- 

*  ditors  to  claims  which  may  be  very  large  before  any  funds  can  be 
'  recovered  to  answer  them.     Then  the  principle  on  which  a  sio* 

<  gular  successor  is  held  to  be  liable  for  such  stipulations  in  favour 

<  of  tenants  seems  not  itself  very  clearly  such  as  can  apply  to  credi- 

*  tors  of  a  bankrupt.     In  so  far  as  it  goes  beyond  retention  of  the 

<  rents,  it  may  be  conceived,  perhaps,  to  consist  in  an  implied  vo- 

<  luntary  undertaking  of  such  burdens  by  the  trustee,  to  the  relief 

<  of  the  seller,  in  consideration  of  an  allowance  in  settling  the  price, 

<  and  not  in  the  constitution  by  the  lease  of  any  proper  real  right 

<  adhering  to  the  land,  and  necessarily  affecting  all  successors  in  the 

*  right  of  property  therein,  on  whatever  title.     In  that  view,  how- 

<  ever,  there  might  be  difficulty  in  sustaining  such  implication  in 

<  reference  to  creditors,  who  pay  no  fixed  price,  and  can  scarcely 

*  be  held  willing  to  undertake  obligations  requiring  advances  of 

<  money  before  any  thing  is  drawn  from  the  estate,  in  order  to  re- 

*  lieve  the  debtor.' 


Advocator's 
rieas. 


The  advocator  pleaded-^T]iH,t  the  stipulations  in  the  lease  in  fa- 
vour of  the  tenant  were  effectual  against  singular  successors,  in  vir- 
tue of  the  statute  144d,  c.  18;  Arbuthnot  v.  Colquhoun,  5  Feb. 
1772,  M.  10,424;  Morrison  i;.  Patillo  and  Laird,  3  Feb.  1787, 
M.  10,425;  Bell  v.  Lamond,  14  June  1814,  and  Fiaser  t\  Mait- 
land,  in  House  of  Lords,  9  March  1824.     And  more  especially  tliat 
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they  were  effectnal  against  the  creditors  of  the  landlord,  who  came  2  July  1833. 
itk  bis  place^  and  by  taking  the  estate,  assumed  all  the  conditions    ^^V^^ 
affecting  it     For  example,  if  the  tenant  had  been  the  bankrupt,  the  SaidaL'ind 
trustee,  by  taking  possession  of  the  farm  under  the  lease,  iv'ould  have  Others, 
msde  himself  liable,  not  only  for  the  current  rent,  but  for  arrears, 
and  all  the  obligations  in  the  lease ;  2  Bett^  79  ;  Cuthill  v.  Jeffrey, 
21  Nov.  1818;  Kirkland  and  Sharpe  v.  Gibson,  17  May  1831. 

The  respondents  answered-^That  although  the  act  1449,  o.  18,  Aespondents* 

was  passed  for  the  purpose  of  maintaining  tenants  in  possession  of    ^"' 

their  farms  against  singular  successors,  yet  it  by  no  means  had  the 

effect  of  converting  all  the  stipulations  undertaken  by  the  landlord 

into  real  burdens  on  the  land,  so  as  to  give  the  tenant  a  preference 

over  other  creditors ;  e.  g.  a  personal  obligation  by  the  landlord  to 

repay  a  tenant  for  outlays  is  binding  only  on  his  representatives, 

and  not  on  succeeding  heirs  of  entail,  or  on  purchasers,  except  when 

the  obligations  are  reserved  by  the  circumstances  of  the  sale ;  Far- 

qohar  v.  Webster,  March  1792,  Beffs  Casesy  207 ;  Tod  v.  Mon- 

Crieff  and  Skene,  14  Jan.  1823)  affirmed  on  appeal,  27  Jan.  1825 ; 

Fiaser  v.  Eraser,  25  Feb.  1831,  in  House  of  Lords.     And  what* 

ever  may  be  the  case  with  voluntary  purchasers,  such  obligations  do 

certainly  not  transmit  against  a  trustee  for  creditors  under  a  seques* 

tration,  whose  duty  is  merely  to  turn  the  estate  into  money  as  soon 

as  possible  for  the  advantage  of  the  creditors,  and  not  to  keep  it  mi'^ 

der  his   management  as  landlord ;  Ferrier  and  others  v.  Hector, 

in  House  of  Lords,  24  May  1822.     The  claim  of  the  advocator  is 

only  personal  against  the  landlord,  with  whom  he  contracted ;  and, 

as  such,  it  has  been  properly  reserved  as  a  claim  of  damages  under 

the  sequestration,  by  the  judgment  of  the  Sheriff. 

Before  the  case  came  to  be  advised,  the  estate  had  been  sold  by 
the  trustee  and  heritable  creditors ;  and,  at  the  advising,  the  advo-' 
eator  did  not  push  his  plea  on  the  liability  of  the  trustee  to  any  fur- 
ther extent  than  to  the  amount  of  rent  which  he  had  drawn  from 
the  farm  during  his  possession. 

The  Court  held,  that  the  trustee  was  liable  in  implement  of  all  Judgment, 
the  prestations  incumbent  on  the  bankrupt,  to  the  extent  of  rent 
which  he  had  drawn  from  the  tenant 

Lord  CringUtie. — I  do  not  think  that  the  statute  1449  has  much  Opinion  of 
to  do  with  the  case ;  that  merely  protects  tenants  in  possession  of  ^^^^' 
their  farms.     But  the  question  is,  whether  these  stipulations,  taken 
upon  himself  by  the  landlord,  are,  in  this  case,  real  burdens,  or  in- 
trinsic in  the  lease  ?     I  think,  first,  that  the  obligation  to  furnish 
200  cart  loads  of  dung  was  intrinsic ;  and  an  obligation  naturally 
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2  July  1833.  inherent  in  the  lease,  being  necessary  for  the  due  cultivation  of  the 
^'^V^    soil ;  and  to  this  extent  the  respondents  seem  to  admit  this  doctrine, 
Haidane^and  ^^^  ^^^  trustee  actually  furnished  the  dung,  and  also  allowed  the  abate- 
Otbera.  ment  of  L.10,  on  account  of  the  want  of  a  malt  barn.     Now,  is  it 

not  equally  necessary,  for  the  due  cultivation  of  the  fium,  that  the  te- 
nant should  have  the  necessary  accommodation  of  &rm-offices,  and 
also  that  the  fences  should  be  put  in  order  and  kept  in  repair?  All 
that  is  said,  on  the  other  hand,  is,  that  it  was  the  duty  of  the  trus- 
tee to  sell  die  land.  So  it  was ;  and  if  he  had  done  so  immediately 
before  any  rent  was  due,  he  would  have  got  out  of  this  obligation, 
just  like  any  other  singular  successor,  who  has  ceased  to  have  any 
connexion  with  the  land ;  but  having  entered  into  possession,  and 
drawn  the  rents,  I  cannot  agree  in  the  judgment  of  the  Sheriff,  find- 
ing that  he  was  not  bound  to  perform  any  of  the  stipulations  con- 
tained in  the  lease. 

Lord  Glenlee, — I  consider  the  rents  due  by  this  advocator,  having 
been  paid  under  protest,  as  still  in  medio,  subject  to  any  order  whidi 
we  may  make  upon  them  in  this  action ;  and,  to  that  exteut,  this 
man  may  have  a  good  claim  against  the  trustee.  But  the  question 
is,  whether  we  can  give  decree,  in  terms  of  his  libel,  in  the  present 
action,  which  concludes,,  that  the  trustee  shall  be  obliged  to  erect 
the  houses  and  put  the  fences  in  repair,  and  perform  all  the  obliga- 
tions incumbent  on  the  landlord ;  and  this  too,  with  the  admitted 
fact  before  us,  that  the  trustee  has  actually  sold  the  estate,  and 
ceased  to  have  any  thing  to  do  with  it  long  before  this  cause  was 
ripe  for  decision.  On  this  point  I  think  the  Sheriff  was  right,  that 
we  cannot  decern  against  the  trustee  for  implement  of  the  obliga- 
tions incumbent  on  the  landlord.  There  is  now  another  party,  the 
purchasers,  on  whom  the  obligations  may  have  devolved  ;  and  are 
we  to  give  decree,  in  terms  of  the  application  to  the  Sheriff,  against 
the  trustee,  to  build  the  houses,  &c.,  merely  on  the  ground  that  he 
was  possessor  pro  tempore  of  the  estate  ? 

Lord  Meadowbank, — My  opinion  coincides  with  that  of  Lord 
Cringletie.  It  is  admitted  that  the  respondents  actually  drew  the 
rents  of  this  farm  for  four  years,  and  to  that  extent,  (which  will  ap- 
parently cover  the  demand  made  in  the  summons,)  I  think  he  most 
be  liable  to  perform  the  obligations  in  the  lease,  of  which  he  todi 
the  benefit 

Lord  Justice-Clerk. — I  do  not  think  that  the  reservation  in  the 
Sheriff's  judgment  is  sufl&cient  to  protect  the  interests  of  the  ad?o- 
cator.  I  agree  with  all  your  Lordships  that  the  rents  paid  under 
protest  must  be  held  as  still  in  medio,  to  the  effect  of  reserving  all 
the  advocator's  pleas,  as  if  he  was  now  in  a  question  of  a  demand 
for  payment  of  rent,  and  had  pleaded,  in  retention,  a  counter  demand 
for  implement  of  the  obligations  due  by  the  landlord  under  the 
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lease.  To  the  extent,  therefore,  of  the  rent  reserved  by  the  respon-  2  July  1833. 
dent,  I  think  that  he  is  liable  in  implement  of  these  stipulations.         \^v^*^ 
The  following  interlocutor  was  pronounced  :  *  The  Lords,'  &c.,  Haldane'and 

<  advocate  the  cause ;  alter  the  interlocutors  of  the  Sheriff  complain-  Others. 

<  ed  of  by  the  complainer ;  find,  that  the  respondents  are  bouud  to  judgment. 

*  implement  the  stipulations  contained  in  the  advocator's  lease ;  and 

*  ID  damages  for  non-implement,  to  the  full  extent  of  the  amount  of 

*  the  rents  received  by  the  respondent,  as  trustee  on  the  sequestrated 

<  estate  of  the  late  Mr  Cassels,  reserving  to  the  advocator  all  claims 
^  competent  to  him  against  the  purchaser  of  the  estate  from  the  trus« 

*  tee ;  find  the  respondents  liable  in  expenses  both  in  this  and  the 

<  inferior  court,  &c. ;  and,  quoad  ultra,  remit  the  cause  to  the  Lord 

*  Ordinary  to  proceed  therein,  and  decern/ 

hotd  Ordinary,  Mackenzie,  Act  Jamewnf  and  James  Anderson,  Alt.  Skene, 

and  Jamee  Walker.        Alex*  Caeeeb,  W.  S.,  and  Wiiliam  Alexander  and  H.  Da- 
ddsont  Agents.        JP.  Clerk. 

u. 


SECOND  DIVISION. 
No.  CXIV.  4  Juli/  1833. 

FERRIER  AND  MAGISTRATES  op  LANARK 

affainst 

The  landward  HERITORS  of  the  Parish  of 

LANARK, 

AND 

The  landward  HERITORS  of  the  Parish  of 

DUNBAR 
•  offoinst 

The  magistrates  of  the  Burgh  of  DUNBAR. 

Poor. — In  parishes  consisting  partly  of  a  royal  burgh  and  partly 
landwardy  the  management  and  maintenance  of  the  poor  must  be  kept 
separate  and  distinct ;  the  heritors  and  inhabitants  of  the  landward 
part  of  the  parish  not  being  liable  for  the  stipport  of  the  poor  of  the 
burghf  but  only  for  the  poor  resident  in  the  landward  district ;  and 
the  magistrates  of  the  burgh  must  provide  for  the  poor  within  burghy 
by  levying  the  assessments^  according  to  law^  on  the  inhabitants  of  the 
burgh. 
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4  July  lasa  The  question  relating  to  the  nialntenance  of  the  poor  in  parishes, 
^''^V^^  partly  burgal  and  partly  landward,  arose  nearly  simultaneously  in 
Thmbnrv.  ^^  parish  of  Laxiark  and  in  that  of  Dunbar.  The  question  in  the 
Magistrates,  former  parish,  which  came  first  into  Court,  was  brought  on  in  the 
gistratesof  La.  ®^*^P®  of  two  advocations  by  a  pauper,  Ferrier,  residing  within  the 
nark  v.  Heri.  burgh,  against  a  judgment  of  the  Heritors  and  Kirk-Session,  refa- 
^^    ^'  sing  to  allow  her  aliment,  in  respect  that  the  Magistrates  were 

bound  to  do  so ;  and  against  a  similar  judgment  of  the  Magistrates, 
allowing  her  only  one-third  of  the  sum  which  appeared  to  them 
sufficient,  and  recommending  her  to  apply  to  the  Landward  Heri- 
tors and  Kirk-Session  for  the  remainder.  All  parties  being  thus 
brought  into  Court,  the  advocations  were  conjoined,  and  the  ques- 
tion was  discussed  as  between  the  Landward  Heritors,  and  the  Ma- 
gistrates, as  representing  the  burgh. 

In  the  case  of  Dunbar,  the  Landward  Heritors  raised  a  process 
of  declarator  and  repetition  against  the  Magistrates,  concluding  to 
have  it  found  and  declared,  <  that  the  management  and  mainte- 

<  nance  of  the  poor  of  the  landward  district,  and  of  die  burgh,  are 

*  separate  and  distinct,  and  that  the  pursuers,  as  heritors  of  the  land- 

<  ward  district,  with  their  tenants  and  other  inhabitants  thereof,  are 

<  not  liable  for  the  support  of  the  poor  of  the  burgh,  but  for  that  of  the 

*  poor  resident  within  the  landward  district  allenarly ;  and  that  the 
'  Provost  and  Magistrates,  &c.  as  representing  the  burgh,  ought  and 

<  should  be  decerned  and  ordained,  by  decree  aforesaid,  to  sustain 
'  and  manage  the  poor  of  the  said  burgh,  according  to  law,'  &c. 

In  the  parish  and  burgh  of  Lanark  there  did  not  appear  to  be 
any  fixed  custom  with  regard  to  assessments  for  the  poor,  which 
could  introduce  any  specialty  that  could  aficct  the  decision  of  the 
general  question.  In  the  parish  of  Dunbar  an  arrangement  ap- 
peared to  have  been  entered  into  between  the  then  Landward  Heri- 
tors of  the  parish  and  the  Magistrates,  in  1724,  for  the  joint  main- 
tenance of  the  poor,  by  which  five-sixths  of  the  sum  necessary  for 
that  purpose  was  throwi\  on  the  Heritors,  and  only  one-sixth  on  the 
burgh ;  but  this  arrangement  bore  in  gremio,  that  It  was  only  made 

*  for  the  ensuing  year  allenarly,'  and  with  a  declaration,  that  *  it 
^  should  not  be  drawn  into  a  precedent  in  any  time  coming.'  And 
a  similar  mode  of  provision  has  been  acted  on  since  that  period, 
without  any  new  autliority. 

In  the  case  of  the  Landward  Heritors  and  Magistrates  of  Lanark, 
the  Lord  Ordinary  took  the  cause  to  report  on  cases,  in  which 

Pursuers*  The  Magistrates  of  the  burgh  pleaded — That  as  the  burgh  and 

Picas.         ^  landward  district  formed  only  one  parish,  the  burden  of  support- 

ing  the  poor  fell  upon  the  whole ;  and,  although  it  must  be  leried 
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by  the  competent  aathorities  in  each  part,  and  by  the  rules  ap-  4  July  183a 
plicable  to  each,  there  was  no  authority  for  separating^  one  from     ^"^z*^^ 
tbe  other  in  a  question  of  liability.  Sunta"»!^ 

Magistrates, 

The  Landward  Heritors  amwered — That  by  the  statutes  and  pro-  ^^  *"Jrates  of 
claxnations  relative  to  the  poor,  the  management  and  maintenance  Lanark  r. 
of  the  poor  of  royal  burghs  is  totally  distinct  and  separate  from  that  HerrrorsJkc. 
of  the  hindward  portion  of  the  parish  in  which  the  burgh  is  situa-  Defenders* 
ted ;  and  according  to  the  true  construction  of  the  statutes  and  pro*  ^^^^ 
clamations,  the  poor  of  the  burgh  and  of  the  landward  district  must 
be  supported  and  managed  separately  and  distinctly  by  the  burgh 
and  the  landward  district  respectively. 

As  no  decision  on  the  point  was  referred  to  on  either  side,  the 
Court,  in  respect  both  of  the  novelty  and  importance  of  the  case, 
remitted  it  for  consultation  to  the  whole  Court.  The  consulted 
Judges,  before  giving  their  opinions,  required  an  inquiry  to  be 
made  as  to  the  practice  of  making  assessments  for  the  poor  in  pa* 
rishes  partly  landward,  and  also  containing  a  royal  burgh.  The 
Lords  of  the  Second  Division  accordingly  ordered  returns,  which 
were  formerly  obtained  from  every  burgh  in  Scotland,  as  to  the 
mode  of  laying  on  assessments  for  the  poor,  in  the  case  of  Buchanan 
o.  Parker,  to  be  again  printed  and  laid  before  the  Consulted  Judges. 
It  appeared  from  these  reports,  that  in  the  parishes  answering  the 
description  of  Lanark  or  Dunbar,  in  which  assessments  for  the  poor 
had  been  found  necessary,  there  was  nothing  like  a  uniform  or  fix* 
ed  practice  as  to  the  mode  of  distributing  the  assessment  between 
the  landward  and  burgal  part  of  the  parish  established. 

Thereafter  the  Consulted  Judges  ga?e  in  the  following  printed 
opinions : 

» 

The  Lord  President^   and    Lords  Balgray^  Gillies^  CoreJwuse,  Opinions  of 
Fulkrtan  and  Moncreiff, — *  On  considering  all  the  acts  of  Parliament  ^'j^"]^*''^ 
^  and  proclamations  of  the  Privy  Council  on  the  subject  of  assess- 
^  ments  and  maintenance  of  the  poor,  we  are  of  opinion  that  there 

*  can  be  but  one  list  or  roll  of  poor  in  any  parish,  whether  entirely 
'  burgal,  entirely  landward,  or  partly  burgal  and  partly  landward ; 

<  and  that  there  cannot  be  two  lists  or  rolls — one  of  burgh  poor, 

<  and  the  other  of  country  poor,  but  that  they  are  all  indiscrimi- 

*  nately  the  poor  of  the  parish,  and  entitled  to  relief  out  of  the 

<  whole  funds  of  the  parish. 

<  Specific  rules  are  laid  down  for  assessments  in  the  cases  of  pa* 
-<  rishes  wholly  burgal  or  wholly  landward.     But  we  do  not  find 

<  any  specific  rule  for  levying  assessments  for  the  poor  in  mixed  pa* 

<  rishes,  such  as  Lanark  ;  and  by  the  returns  laid  before  us,  which 
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Heritors  of 
Dunbfif  t;« 
Magistrates, 

&c.  and 
Magistrates  of 
Lanark  t% 
Heritors,  &c« 

Opinions  of 
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Judges. 


<  were  taken  in  the  case  of  Parker  v.  Buchanan,  we  observe  diat 

*  the  practice  is  different  in  different  parishes  of  a  mixed  character; 

*  and,  therefore,  as  no  rule  for  such  parishes  is  laid  down  by  Parlia- 

*  ment,  we  are  of  opinion  that  each  mixed  parish  ought  to  continue 

<  to  follow  the  rule  of  assessment  used  and  wont 

.   <  If  any  such  practice  has  existed  in  Lanark,  we  think  it  ought 

<  to  be  continued.     If  there  be  none,  which  seems  to  be  the  iact, 

<  we  think  that,  having  fixed  that  there  can  be  but  one  list  or  roll 

<  of  poor,  that  the  Heritors,  Kirk-Session,  and  Magistrates  ought  to 
'  be  left,  in  the  first  instance,  to  try  to  arrange  what,  in  the  circum- 

<  stances  of  their  parish,  will  be  the  most  £etir  and  equitable  mode 

<  of  laying  on  the  assessment 

<  We  observe,  that  in  the  case  of  Scott  v.  Eraser,  19  Jan.  and 

<  5  March  1773,  (observed  by  Lord  Hailes,  p.  523,)  the  Court 

*  authorised  the  assessment  to  be  levied  according  to  the  real  rent 

<  This  was  in  a  case  very  similar,  viz.  the  West- Kirk  Parish  of 

*  Edinburgh,  in  which,  though  there  is  not  a  royal  burgh,  there  are 

<  burghs  of  barony  and  regality ;  and  we  rather  think  that  this  is 

<  the  only  &ir  and  equitable  rule  in  all  cases  of  parishes  partly  bor- 

<  gal  and  partly  landward,  and  is  analogous  to  the  rule  now  fixed 

<  by  the  House  of  Lords  for  building  kirks,  by  the  cases  of  Peter- 

<  head  and  Crieff.' 

Lord  Craiffie. — *  The  general  points  of  law  which  are  the  subject 

*  of  the  present  consultation  are  of  great  importance,  and  attended 

<  with  considerable  difficulty.    But,  upon  the  grounds  stated  in  die 

*  opinions  already  given,  it  does  not  appear  that,  in  the  actions  nov 
^  depending,  any  conclusive  or  satisfactory  determination  can  at  this 
^  time  be  given  with  regard  to  them. 

<  In  the  parish  of  Lanark  no  assessments  for  the  support  of  the 

<  poor  were  imposed  until  the  year  1814,  the  whole  expense  being 

<  defrayed  out  of  certain  funds,  real  and  personal,  under  the  ma- 

*  nagement  of  the  Kirk-Session.     At  that  time,  although  contnrf 

<  to  the  will  of  the  donors,  where  the  funds  had  been  derived  from 

<  individual  endowments,  and  in  all  cases  in  opposition  to  the  pro- 

*  clamation  of  the  Scots  Privy  Council,  (Proclamation,  11  Aogiist 

<  1692,)  the  whole  had  been  exhausted. 

^  From  1814  until  the  commencement  of  the  present  lidgation, 

<  it  is  on  all  sides  agreed  that  assessments  were  imposed  and  levied 

*  separately  in  the  buigh  and  in  the  landward  district  of  the  parish ; 

<  the  inhabitants  of  the  burgh,  however,  as  distinguished  from  the 

<  proprietors  and  tenants  of  land  or  houses,  being  exempted. 

<  In  1828,  in  the  name  of  Jean  Ferrier,  one  of  the  paupers  resi- 

<  ding  in  the  burgh,  but  at  the  expense  of  the  Magistrates,  proceed- 

<  ings  were  held  before  the  Magistrates,  and  in  the  Kirk-Sessioo  of 
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the  parisby  in  which  the  Magistrates  declared  their  williDgness  to   .  .^^   ^^^ 
defiay  one-third  of  the  expense  necessary  for  the  pursuer's  main-    ^^^  -mJ 
tenance,  while  the  Kirk-Session  refused  the  application  in  toto^  on  Heritors  of 
the  grottiid  of  the  pauper's  residence  being  within  the  burgh.         BunUr  v, 
^  Against  these  proceedings  there  are  two  advocations,  both  in  &c.  and  Ma- 
the  name  of  the  pauper,  one  directed  agunst  the  Kirk-Session  and  g>st>^t^8  of 
Heritors  in  the  landward  district,  and  the  other  against  the  Magis-  Heritors, '&c 
trates  of  the  burgh.   In  the  answers  given  in  for  the  Magistrates,     Ti —  - 
instead  of  opposing  the  prayer  of  the  application,  they,  as  might  consulted 
be  expected,  agree  to  every  thing  which  had  been  proposed  in  ^^^S^ 
the  name  of  the  pauper,  viz.  that  the  whole  poor  in  the  parish 
ought  to  be  supported  in  the  same  manner.    Whether  the  inhabi- 
tants in  the  burgh,  qua  such,  were  again  to  be  exempted,  is  not 
expressly  said,  but  they  have  not  been  called  as  parties. 
^  In  these  circumstances,  I  consider  the  proceedings  as  irregular 
in  every  point  of  view.     Under  the  authority  of  the  usage,  ever 
since  an  assessment  was  laid  on,  the  paupers  within  the  burgh 
have  been  maintained  out  of  the  funds  of  the  burgh ;  and  unless 
at  the  suggestion  of  the  Magistrates,  the  pursuer  had  no  occasion 
to  interpose  more  than  the  other  paupers,  who,  as  well  as  the  pur- 
suer herself,  it  must  be  presumed,  are  still  supported  as  formerly; 
and  the  same  uniform  course  ought  to  be  followed,  until  a  declara- 
tory action  is  brought  and  decided  upon.     This  was  the  principle 
of  the  decision  of  the  Court,  after  a  consultation,  in  the  late  case 
of  Colville  and  others  v.  Graham  and  others,  where  some  doubt 
might  have  been  entertained  as  to  the  application  of  the  general 
rule ;  and  I  well  remember  a  similar  decision  many  years  ago,  in 
a  question  between  the  magistrates  of  Perth  and  some  landward 
heritors,  in  one  of  the  four  parishes  into  which  the  city  had  been 
divided,  where  the  Court  were  unanimous ;  and  indeed,  unless  the 
same  determination  were  to  be  given  in  all  similar  cases,  the  whole 
paupers  in  the  parish  where  the  dispute  arises  might  remain  with- 
out support  until  a  final  decision  was  given. 
*  It  is,  therefore,  humbly  thought  that  the  bill  of  advocation,  so 
far  as  relates  to  the  Landward  Heritors,  should  be  dismissed,  or 
superseded,  until  the  necessary  declaratory  actions  are  brought, 
while,  in  the  separate  bill  of  advocation  against  the  Magistrates, 
there  should  be  a  remit,  with  instructions  to  the  Magistrates,  in 
the  meanwhile,  to  advance  to  the  pursuer,  as  well  as  to  the  other 
individuals  similarly  situated,  the  necessary  and  ordinary  supplies. 
^  According  to  this  view,  there  would  be  no  occasion,  at  the  pre- 
sent time,  to  make  any  further  observations.     But  as  the  interlo- 
cutor in  the  other  Division  of  the  Court  calls  for  an  opinion  upon 
the  general  questions  dbcussed  in  the  pleadings,  I  shall  proceed 
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4  July  1833.  <  to  State,  as  briefly  as  I  can,  what  has  occurred  to  me  on  the  sub- 

^^^y^  *  ject     My  opinion  is  the  same  which  has  been  already  given  in 

Dunba/jT  *  this  casc  by  the  kirk-session  of  the  parish. 

Magistrates,  <  The  general  scope  and  object  of  the  law  of  Scotland  in  reference 

gistrates  of'^'  ^  ^^  ^^  support  of  the  poor,  depending  upon  the  particular  enact- 

Lanark  v.  «  mcnts  referred  to  by  the  parties,  joined  to  various  proclamatioDS 

^"  °^*    ^'  *  of  the  Secret  or  Privy  Council  of  Scotland,  as  authorised  or  rati- 

Opinions  of  <  fied  in  Parliament,  appear  to  be,  1^^  To  distinguish  between  those 

Judges.^  *  ^^^5  ^Y  infirmity  or  disease,  are  unable  to  work  for  their  liveli- 

*  hood,  and  those  who  are  not  willing  to  work,  though  able.    With 

<  regard  to  the  latter,  strong  and  coercive  measures  are  to  be  fol- 

*  lowed ;  but  these  do  not  fall  under  the  present  discussion.    24 

*  With  regard  to  the  former  class  or  description  of  persons,  to  im- 

*  pose  the  burden  of  supporting  them  (but,  as  it  appears,  most  justly 

*  and  expediently,  only  so  far  as  necessary  to  prevent  the  indlri- 

<  duals  from  perishing  for  want  of  food  or  other  necessaries,)  in  tiie 

*  different  parishes  where  the  paupers  were  born,  or  where  they  hsd 

<  resided  during  a  certain  number  of  years  preceding  poverty :  And 

<  Qd,  To  make  a  distinction  in  the  mode  of  raising  the  necessary 
^  supplies  between  parishes  consisting  entirely  either  of  a  landward 

*  district  or  of  a  royal  burgh.  Of  other  burghs,  whether  of  regality 
(  or  barony,  no  notice  is  taken,  because  in  this,  as  well  as  in  other 
'  respects,  {Ersk.  i.  4,  30,  15  Nov.  1759,  Parh^)  these  estabM- 

*  ments  were  not  in  general  considered  as  separated  from  the  odier 

<  parts  of  the  regality  or  barony.    In  the  case  of  Greenock,  31  May 

<  1822,  not  ^reported,  the  point  was  held  to  be  fixed;  Act  1597, 

<  c.  279;  Proclamation,  29  August  1693. 

<  In  royal  burghs,  the  care  of  the  poor  was  left  to  the  m^is- 

*  trates,  the  sums  necessary  being  to  be  raised  along  with  the  stent 

*  or  assessment  at  the  time  imposed  for  the  other  exigencies  of  the 

<  community,  or,  in  other  words,  according  to  the  estimation  of 
^  their  substance,  the  whole  inhabitants  being  thus  made  liable 
^  where  they  had  the  means  of  paying. 

^  In  landward  parishes  again,  the  necessary  powers  were  given 

<  to  the  kirk-session  of  the  parish,  joined  with  the  heritors,  the  re- 

*  quisite  sums  being,  in  the  first  instance,  leviable  from  the  proprie- 

<  tors  and  householders,  they  having  a  claim  of  relief  for  one-half 

<  of  the  assessment  against  their  tenants,  so  far  as  the  property  was 

*  so  occupied.     Nothing  is  said,  as  in  royal  burghs,  with  regard  to 

<  the  rule  or  standard  by  which  each  party  was  to  be  assessed ;  and 
^  by  a  clause,  to  which  reference  has  been  made,  in  the  proclama- 
'  tion  9  August  1693,  the  ministers  and  elders  in  landward  parishes 
^  may  determine  all  questions  in  their  respective  parishes  *  in  reh- 
<*  tion  to  the  ordering  and  disposal  of  the  poor,  in  so.  fiEir  as  not  de- 
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"  termined  by  the  former  laws  and  acts  of  the  Privy  Council ;'  and  4  July  issa 

*  80,  as  was  decided  in  the  case  of  Saint  Cuthbert's,  they  may  fix     ^^^y^ 
« either  upon  the  real  or  valaed  rent  of  the  lands,  or  according  to  2unba"i;! 

'  any  other  rule  thought  more  consistent  with  the  state  of  the  pa-  Magistrates, 

'risb.  &c   ondMa. 

gistrates  of 

*  Upon  perusing  the  whole  of  these  regulations,  the  distinction  Lanark  v. 

'  between  royal  burghs  and  landward  parishes  appears  to  have  been  ^^"^°''^'  ^^' 

<  attended  to  with  the  utmost  care ;  the  produce  of  lands  and  houses  Opinions  of 

*  in  the  one  case  being  held  as  the  only  source  of  assessment,  while  ^j^"^^^^ 

*  in  royal  burghs,  as  enjoying  peculiar  privileges  with  regard  to 
'  trade  and  commerce,  and  where  opulent  individuals  are  to  be  found, 

<  though  not  proprietors  or  leaseholders,  the  general  wealth  of  the 
^  inhabitants  is  pointed  out  as  forming  one  important  means  of  con- 
'  tribtttion,  and,  in  the  case  of  many  of  the  persons  liable,  the  only 
'  proper  standard  of  it. 

*  But  throughout  the  whole  regulations,  no  provision  can  be  dis- 
'  covered  for  the  case  of  a  parish  composed  partly  of  the  territory 
'of  a  royal  burgh  and  partly  of  a  landward  district;  and  holding 

<  this  as  casus  improvisus,  it  might  be  a  fit  subject  of  a  new  enact- 
'  ment     On  the  other  hand,  if  it  be  reached  by  the  statutes  and 

*  regulations  already  made,  when  properly  explained,  the  question 
'  would  truly  be,  In  what  manner,  consistent  with  justice,  and  for 
'  the  benefit  of  all  parties,  an  assessment  could  be  made,  due  regard 
^  being  had  to  the  statutory  regulations,  in  those  cases  where  the 

*  intention  of  the  legislature  has  been  distinctly  expressed  ? 

'  That  the  rule  haS'not  been  fixed  by  determinations  of  the  courts 

*  of  law  is  admitted  on  all  sides ;  and  that  it  cannot  be  ascertained 

*  by  universal  or  even  general  usage  is  equally  dear.    The  reports 

*  from  the  town*clerks  prove,  that  in  all  the  parishes  which  are  part- 

*  ly  burgal  and  partly  landward,  consisting  of  seventy-six,  no  as- 

*  sessment  has  yet  been  raised,  unless  in  fourteen  cases,  and  in  these 
'  the  practice  is  not  uniform  almost  in  any  respect.  In  some  the 
^  assessment  is  levied  separately  in  the  two  divisions  of  the  parish, 
'  as  in  the  case  of  Lanark ;  in  others,  although  the  assessment  is 
^  imposed  on  the  whole  parish  without  distinction,  it  is  impossible 

*  to  draw  any  certain  inference  firom  it  without  more  particular  in- 
'  formation  as  to  the  state  of  the  several  parishes  in  respect  of 

*  population,  trade,  and  other  circumstances.     In  some  cases,  for 

*  various  causes,  it  may  have  been  of  little  or  no  importance  what 

*  should  be  the  rule  of  assessment ;  and  where  the  proprietors  in  the 

*  landward  district  are  liberal  and  wealthy,  and  in  many  cases,  from 

*  an  anxious  desire  of  avoiding  a  poor's  rate  as  it  is  called,  which  is 
^  the  scourge  and  disgrace  of  a  neighbouring  country,  the  contribu- 

*  tion,  as  it  may  be  called,  falling  on  each  individual,  bears  little  or 


568 


DECISIONS  OF  THE 


No.  lU. 


4  July  1833. 


Heritors  of 
Dunbar  v. 
Magistrates^ 
&c.  and  Ma- 
gistrates of 
JLanark  v. 
Heritors,  &c. 

Opinions  of 

Consulted 

Judges. 


no  proportion  to  that  pointed  out  by  the  law;  and  although  the 
assessment,  being  made  for  twelve  months,  and  sometimes  for  a 
shorter  term,  it  may  be  varied  according  to  the  state  of  the  parish, 
this  ought  in  no  case  to  be  done  in  such  a  way  as  to  affect  the 
immediate  relief  of  the  poor,  who  are  entitled  to  their  mainte- 
nance according  to  the  usage,  until  a  contrary  rule  is  sanctioned 
by  general  agreement,  or  in  the  courts  of  law.  And  I  do  not  see 
any  difficulty  in  making  such  an  arrangement,  wherever  the  parties 
think  that  some  alteration  ought  to  be  made ;  and  indeed,  in  seve- 
ral instances  the  course  I  have  now  to  mention  appears  to  have 
been  followed. 

*  There  being  but  one  kirk- session  in  every  parish,  the  members 
of  it  may  require  the  attendance  of  the  heritors  in  the  landward 
district,  and  of  the  magistrates  of  the  royal  burgh,  as  representuig 
the  community,  while  no  person  who  has  a  peculiar  or  adverse 
interest  should  be  excluded  from  attending.  The  number  of  the 
poor,  and  what  is  necessary  for  their  support,  will  be  the  first  ob- 
jects of  attention,  and  for  these  purposes  a  joint  and  general 
meeting  in  all  cases  seems  indispensable ;  and  thus  the  comparatire 
population  in  the  two  districts,  and  what  is  required  for  an  ade- 
quate support  of  the  poor,  will  be  properly  ascertained  from  the 
state  of  the  parish.  There  may  be  little  difference  in  the  result, 
whether  the  assessment  is  to  be  general  or  separate ;  or,  by  mutiial 
concessions,  some  equitable  medium  may  be  adopted.  But  to  fix 
one  and  the  same  standard,  in  a  case  like  this,  throughout  the 
parish  in  the  manner  here  proposed,  and  still  more,  without  aoj 
proof,  to  limit  the  proportion  to  be  paid  either  in  the  landward  or 
the  burgh  to  one-third,  or  any  other  proportion,  more  or  len, 
seems  quite  incorrect  and  contrary  to  law.  On  the  one  hand,  the 
assessment  in  part  would  thus  be  imposed  on  the  heritors  and 
householders  of  the  landward  district,  without  affording  to  them 
their  relief  against  their  tenants,  if  they  have  any ;  e  contra,  the 
proprietor  or  householder  within  burgh  would  have  relief  against 
his  tenants,  for  which  there  is  no  authority  in  any  of  the  enact- 
ments. And  in  fine,  if  the  rule  hitherto  adopted  by  the  Magis- 
trates of  Lanark  were  to  be  followed,  the  inhabitants,  as  distin- 
guished from  proprietors  and  householders,  would  be  altogeAer 
exempted,  although,  in  many  cases,  much  more  able  to  bear  the 
burden  than  any  of  their  fellow-citizens. 
<  As  to  the  application  of  the  sums  contributed  at  the  church 
doors  and  otherwise,  the  presumption  is,  that  they  were  intended 
for  the  general  relief  of  the  poor  in  the  parish,  and  therefore,  if  it 
had  not  been  otherwise  particularly  ordered,  as  long  as  they  existf 
they  would  be  distributed  according  to  the  wants  of  the  poor  in 
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both  divisions  of  the  parish.     But  if  there  be  a  continued  and  per-  4  July  1833. 

manent  poor's  rate  established,  by  which  the  necessary  supplies     ^"^^V^^ 
are  provided  for,  few  or  no  contributions  can  be  expected ;  and  5„"b«7»! 

those  who  are  truly  charitable,  will,  as  is  often  done,  and  with  Magistrates, 
great  effect,  bestow  their  aid  upon  persons  particularly  known  to  ^gi^*"^  JJ*" 
them  by  their  merits  or  misfortunes.  Lanark  v. 

*  Something  has  been  said  of  the  hardship  which  would  be  im-  ^^"^"»  ^^ 
posed  upon  the  inhabitants  of  the  burgh,  according  to  the  rule  of  optnions  of 
assessment  which  has  been  suggested,  those  in  necessitous  cir'cum-  Consulted 
stances  being  to  be  found  in  greater  numbers,  and  to  be  support- 
ed at  a  greater  expense,  in  the  burgh  than  in  the  landward  dis- 
trict   But,  1.  No  pauper  is  entitled  to  aid  within  the  burgh,  if  he 
has  not  resided  in  it  for  three  years  preceding  poverty.     2.  The 
same  principle  would  have  been  applied  to  a  parish  wholly  burgal, 
but  surrounded,  as  it  must  be,  by  rural  parishes,  in  many  cases,  of 
greater  population  and  wealth;  and,  3.  It  has  been  shewn  that  an 
amalgamation  of  the  two  districts,  such  as  has  been  suggested, 
could  not  in  any  case  be  listened  to,  without  an  open  and  avowed 
breach  of  the  law  as  it  now  stands.' 

Lards  Medwyn  and  Mackenzie, — ^  While  the  laws  enacted  in  this 
country  for  the  provision  of  the  poor  distinguish  the  two  cases  of 
the  poor  within  burgh,  and  the  poor  in  country,  or,  as  they  are 
termed,  landward  parishes,  there  seems  to  be  no  enactment  appli- 
cable to  the  case  of  a  parish,  consisting  of  a  royal  burgh,  with  a 
landward  district,  not  burgage,  included  within  it.  Throughout 
the  whole  series  of  enactments  on  this  subject,  the  poor,  as  they 
belong  to  a  royal  burgh,  or  a  parish  to  landward,  are  contradistin- 
guished ;  and  both  the  persons  who  are  to  superintend  the  poor 
and  administer  the  fund  for  their  support,  as  well  as  the  mode  and 
rule  of  assessment  for  raising  the  fund,  are  different  in  relation  to 
the  two  sets  of  poor.  The  foundation  of  the  whole  system  is  the 
act  1579,  c.  74.  This  act  directs  the  provosts  and  bailies  within 
burghs,  and  a  judge  constitute  by  the  King's  commission  in  each 
parish  to  landward,  to  make  a  catalogue  of  the  names  of  the  poor 
people,  and  then,  by  the  good  discretion  of  the  saids  provosts, 
bailies,  and  judges  in  the  parishes  to  landward,  <  to  tax  and  stent 
the  hail  inhabitants  within  the  parish,  according  to  the  estimation 
of  their  substance,  without  exception  of  persons.'  They  are  also 
to  appoint  overseers  and  collectors  in  every  burgh,  town,  and 
parish,  which  shall  receive  the  weekly  portion,  and  <  deliver  as 
meikle  thereof  to  the  saids  puir  people,  and  in  sik  manner  as  the 
saids  provosts  and  bailies,  and  judges  in  the  parochin  to  land  wart 
respective  sail  ordine  and  command.' 

^  Thus  a  distinct  line  of  separation  is  drawn  between  royal 
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burghs  and  parishes  to  landward,  in  regard  to  the  administration 
of  their  respective  poor,  which  is  kept  up  throughout  the  wkole 
series  of  statutes,  whether  as  to  the  poor  or  vagabonds ;  and  it  ap- 
pears never  to  be  contemplated  that  the  magistrates  within  burgh, 
or  the  managers  to  landward,  are  to  be  conjoined  in  the  manage- 
ment of  the  poor,  or  in  assessing  or  distributing  the  funds. 

^  The  only  alterations  made  in  this  original  plan  of  our  poor- 
laws  are,  that  by  1597,  c.  272,  the  care  of  the  poor  is  transferred 
to  each  kirk-session,  <  in  place  of  several  commissions  in  land- 
^  ward  to  be  granted  by  the  King,'  with  whom,  by  the  act  1672, 
c.  18,  the  heritors  of  the  parish  are  conjoined;  and  that  by  the 
proclamation,  11  August  1692,  the  heritors  and  kirk-session  of 
landward  parishes  are  to  assess  themselves  for  support  of  the  poor, 
and  to  lay  the  burden,  the  one-half  upon  the  heritors,  and  the 
other  half  upon  the  householders  of  the  parish,  adopting  verjr 
nearly  the  rule  for  such  parishes  imposed  by  1663,  c.  16,  for  the 
expense  of  employing  vagabonds  and  idle  persons. 

^  As  this  proclamation  did  not  apply  to  royal  burghs,  nor  to  va- 
cant parishes,  where  of  course  there  was  no  kirk-session,  this 
omission  was  supplied  by  proclamation,  29  August  1693,  which 
requires  *  the  magistrates  of  our  burghs  royal  to  meet  and  stent 
<  tliemselves,'  &c. ;  ^  and  the  heritors  of  the  several  vacant  parishes 
'  to  meet  and  stent  themselves  for  the  maintenance  of  their  req)ec- 
*  tive  poor.' 

^  If  the  rule  of  assessment  had  continued  as  prescribed  by  the 
act  1579,  so  that  each  person  paid  according  to  the  estimation  of 
his  substance,  one  diflBculty  would  have  been  removed,  when  it  is 
proposed,  in  a  burgh  with  a  landward  district  forming  one  parish, 
to  make  one  roll  of  poor  and  one  assessment ;  and  there  would  re- 
main only  the  objection  to  the  different  jurisdictions  or  managers, 
under  whom  the  poor,  according  as  they  are  within  burgh  or  not, 
are  respectively  placed.     But  the  assessment  in  a  country  parish 
is  levied  by  the  appointment  of  the  heritors  and  kirk-session,  half 
payable  by  heritors,  conform  to  the  old  extent  or  valuation,  *  or 
^  otherwise  as  the  major  part  of  the  heritors  shall  agree,'  the  other 
half  to  be  paid  by  the  tenants  and  possessors  according  to  their 
means  and  substance ;  while  the  magistrates  within  bui^h  stent 
the  inhabitants  in  terms  of  the  proclamation  29  August  169d| 
'  conform  to  the  order  and  custom  used  and  wonted  in  laying  on 
'  stents,  annuities,  and  other  public  burdens  in  the  respective 
'  burghs,  as  may  be  most  effectual  to  reach  all  the  inhabitants.' 
These  proclamations  are  ratified  by  act  1695,  c.  43. 
i  Thus  the  magistrates  of  burghs  are  to  provide  for  the  poor  un- 
der their  jurisdiction,  and  to  assess  the  inhabitants  for  their  sup* 


No.  114.  COURT  OF  SESSION.  571 

port,  according  to  certain  rules  from  which  there  is  no  warrant  to   4  July  issa 
deviate ;  while  the  heritors  and  kirk-session  of  a  parish  to  land-    ^V^ 

J  A.  'j^A*.  •  i_  •ti^  Heritors  of 

ward  are  to  provide  for  the  poor  in  such  parishes  by  an  assess-  Dunbar  v, 
ment  regulated  on  totally  different  principles.     I  do  not  find  any  Magistrates, 
warrant  for  authorising  one  roll  of  poor  in  a  parish,  partly  burgal,  i^Jistrates  of 
and  partly  landward,  so  that  either  the  magistrates  shall  be  under  Lanark  v. 
the  necessity  of  providing  for  the  poor  beyond  the  burgh,  or  the     ^"^"> 
heritors  and  kirk-session  for  those  within  burgh ;  neither  do  I  see  Opinions  of 
that  it  is  ever  contemplated  that  the  magistrates,  heritors,  and  juj^ 
kirk-session  are  to  form  one  body,  and  provide  for  the  general 
mass  of  poor,  burgal  and  landward.     Further,  the  magistrates  are 
authorised  to  stent  in  the  burgh  only,  according  to  the  estimation 
of  the  substance, — a  mode  by  which  the  heritors  to  landward  are 
not  to  be  assessed ;  and,  on  the  other  hand,  the  heritors  and  kirk- 
session  cannot  assess  the  inhabitants  of  a  burgh  over  whom  they 
have  no  jurisdiction ;  and  those  whom  they  assess,  they  are  to  as-   > 
sess  by  a  rule  quite  different  from  the  burgal  mode. 
<  If  it  shall  be  said  that  the  proclamation  3  March  1698  gives 
sufficient  authority  to  the  Court  to  regulate  assessments  for  the 
poor  in  a  burgh  with  a  landward  district,  so  as  to  oblige  the  ma- 
gistrates, heritors,  and  kirk-session  to  act  as  one  body,  and  make 
up  a  single  roll  of  poor  to  be  supported  by  assessment,  I  am  un- 
able to  come  to  that  conclusion ;  for  it  seems  impossible  to  sup- 
pose that  it  could  be  the  intention  of  the  Privy  Council  to  create 
such  a  legislative  power  affecting  the  inhabitants  of  royal  burghs 
by  instructions  addressed  only  to  <  the  ministers  and  elders  of 
each  parish,  with  advice  of  the  heritors,  or  so  many  of  them  as 
shall  meet  and  concur  with  them,'  and  in  which  the  magistrates 
are  not  so  much  as  mentioned,  by  merely  authorising  them  *  to 
decide  and  determine  all  questions  that  may  arise  in  the  respec- 
tive parishes,  in  relation  to  the  ordering  or  disposing  of  the  poor, 
in  so  far  as  it  is  not  determined  by  the  laws  and  acts  of  Parlia- 
ment, and  the  former  acts  of  our  Privy  Council,'  obviously  mean- 
ing only  the  ordinary  questions  in  the  management  of  that  class 
of  poor  which  is  already  under  their  charge,  so  as  not  however, 
even  there,  to  run  counter  to  what  is  established  law  on  the  sub* 
ject. 
*  Further,  supposing  there  was  to  be  only  one  roll  of  poor,  the 
difficulty  would  still  remain,  what  portion  of  the  expense  is  to  be 
raised  by  the  burgh,  and  what  by  the  landward  heritors.     Each 
by  law  are  entitled  to  be  assessed  according  to  a  particular  rule, 
producing  equality  of  burden  among  themselves,  when  each  class 
raises  a  specific  sum ;  but,  if  extricable  at  all,  great  inequality 
would  arise  when  applied  to  raise  a  single  fund.     Neither  class  is 
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<  bound  to  give  way  to  the  other,  so  as  to  adopt  the  same  rate  of 

<  payment  over  all ;  and  as  to  the  inhabitants  within  burgh,  and  the 
^  inhabitants  in  the  country,  they  can  be  legally  assessed  according 

<  to  a  certain  specified  rule,  and  no  other. 

*  It  seems  to  me  that  the  only  mode,  in  consistence  with  the  rules 

*  established  for  assessments  by  burghs  and  landward  parishes,  is  te 

<  hold  that  the  poor  within  burgh  are  subject  to  the  jurisdiction  of 

*  the  magistrates,  and  must  be  supported  by  the  assessment  leviable 

*  by  them  from  the  burgal  inhabitants,  stented  according  to  use 

<  and  wont ;  and  that  the  poor  to  landward  are  to  be  maintained 
'  from  the  assessment  upon  the  heritors  and  inhabitants  under  the 

<  jurisdiction  of  the  heritors  and  kirk^session,  assessed  according  to 

<  the  rule  in  country  parishes.    This  is  the  rule  which  has  hitherto 

<  been  adopted  in  Lanark,  and  I  see  no  necessity  for  change,  and 

<  no  authority  which  the  Court  has  to  compel  any  alteration  upon 

*  it.  It  is  true  that  in  several  parishes,  nay  in  most,  similarly  si- 
^  tuated  as  Lanark  is,  the  difficulty  has  been  solved  by  a  special 
^  agreement,  by  which  there  is  but  one  roll  of  poor,  for  whom  the 
V burgh  and  landward  portion  of  the  parish  contribute  in  certain 

<  fixed  proportions,  differing  according  to  the  circumstances  of  each 

*  case.  But  this  is  entirely  a  matter  of  special  agreement,  and  I 
'  think  it  is  beyond  the  power  of  the  Court  to  compel  those  who 

<  are  unwilling  to  adopt  any  such  rule.     Further,  I  think  that  the 

*  case  of  the  West  Kirk  Parish,  Scott  v.  Fraser,  19  Jan.  1773,  is 

<  inapplicable ;  because  there  was  no  royal  burgh  there  entitled  to 

<  a  peculiar  mode  of  assessment,  and  a  jurisdiction  distinct  from  the 

<  heritors  and  kirk-session.  Burghs  of  barony  have  never  been  re- 
'  cognised  as  having  any  such  privilege  in  this  matter  of  the  poor, 
'  and  they  are  treated  as  landward  parishes,  botli  as  to  the  jurisdic- 

<  tion  of  the  heritors  and  kirk-session,  and  the  mode  of  assessment, 
^  which,  as  to  the  heritors'  quota  at  least,  may  be  by  the  old  extent, 
'  the  valuation  in  the  cess-books,  *  or  otherwine  as  the  major  part 
<'  of  the  heritors  shall  agree.'     And  accordingly  the  Court  con- 

<  firmed  the  resolutions  of  the  majority,  that  the  assessment  there 

<  should  be  according  to  the  real  rent. 

^  As  to  the  collections  at  the  church-door,  if  the  magistrates,  and 

*  heritors,  and  kirk-session  respectively  do  not  agree  about  the 

*  proportion  in  which  they  are  to  be  divided,  as  it  is  impossible  to 

<  know  in  what  proportion  the  attenders  at  church  from  the  buigh 
^  or  landward  portion  of  the  parish  respectively  contribute  to  the 

<  funds,  I  am  of  opinion  that  the  only  rule  of  division  which  can  be 

<  recommended  is,  that  the  quota  set  apart  for  the  poor  should  he 
^  divided  in  proportion  to  the  amount  levied  upon  each  portion  of 

*  the  parish  respectively.' 
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Lord  Mackenzie. — *  I  concur  ia  this  opinion.'  4  July  1833. 

In  the  mean  time,  the  case  of  the  Landward  Heritors  against  tlie  JJ«"">fs  of 

"  ,  JJuiibar  v. 

Magistrates  of  Dunbar  came  forward,  and  was  brought  by  avisan-  Magistrates, 
dum  into  the  Second  Division,  before  the  opinions  of  the  Consulted  *f  •  *"^     .  ^ 

,  111  .  •  mi       T    1  i*    1       Magistrates  of 

Judges  m  the  other  action  had  been  given  m.     The  Judges  of  the  Lanark  v. 
Second  Division,  accordingly,  remitted  it  also  to  the  Consulted  Heritors,  &c. 
Judges,  in  order  that  their  opinions  in  both  cases  might  be  had  at 
the  same  time.    Accordingly,  in  that  case  the  following  printed  opi- 
nions were  returned : 

The  Lard  President^  Lords  Balgray^  Gillies,  Corehouse,  Fuller^  Opinions  of 
ton,  and  Moncreijffi — <  Agreeably  to  the  opinion  we  have  given  in  judges!^ 
'  the  case  of  Lanark,  that,  as  there  is  no  rule  laid  down  by  any  of 
the  acts  for  mixed  parishes,  partly  landward  and  partly  burgal, 
each  parish  of  that  description  ought  to  continue  to  follow  the  rule 
of  assessment  used  and  wont.  And  therefore,  as  there  has  been 
a  rule  acted  upon  in  the  parish  of  Dunbar  for  a  great  length  of 
time,  we  are  of  opinion  that  this  rule  of  assessments  ought  to  be 
continued.' 

Lords  Mackenzie  and  Medwyn*--^  We  remain  of  the  opinion  we 
gave'^n  the  case  of  Lanark,  that  there  is  no  warrant  in  our  sta- 
tutory system  of  poor  laws  for  imposing  upon  the  landward  part 
cf  a  parish  in  which  there  is  a  royal  burgh,  the  burden  of  contri- 
buting to  the  maintenance  of  the  poor  who  have  a  legal  claim  to 
parochial  relief  as  residenters  within  burgh.     Our  reasons  for  this 
opinion  we  have  given  in  that  case,  to  which  we  beg  to  refer. 
^  The  present  is  so  far  different,  that  while,  in  the  case  of  Lanark, 
the  management  of  the  poor,  as  they  were  locally  situated  within 
the  burgh  or  the  landward  district  of  the  parish,  had  always  been 
separately  provided  for,  those  within  burgh  by  the  magisti-ates,  as 
representing  the  community,  and  those  resident  in  the  rest  of  the 
parish  by  the  landward  heritors — here  there  seems  to  have  been 
an  agreement  entered  into  between  the  magistrates  of  Dunbar  and 
the  landward  heritors  in  1724,  by  which  a  joint  arrangement  was- 
agreed  to  <  for  the  year  ensuing  allenarly,'  with  a  special  clause,* 
that  ^  this  should  not  be  drawn  into  a  precedent  in  any  time* 
conoiing.'     The  agreement  was,  that  the  burgh  was  to  pay  one- 
sixth,  and  the  landward  heritors  five-sixths  of  the  assessment  for 
tbe  poor. 

«  There  is  no  evidence  as  to  future  years,  till  the  year  1774, 
since  which  time  thb  same  proportion  has  been  paid.  We  do  not 
think  that  this  usage,  guarded  more  especially  as  it  was  at  the 
commencement  by  the  express  stipulation  that  it  should  not  form 
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a  precedent  any  manner  of  way  for  the  future,  can  bind  the  land- 
ward heritors,  so  as  to  compel  them  to  continue  it  longer  than  they 
think  it  expedient.  We  are  of  opinion,  that  the  agreement  was 
entirely  voluntary  at  the  time ;  that,  if  not  contrary  to  the  law,  it 
was  at  least  not  supported  by  the  law ;  and  that  the  heritors  who 
entered  into  it,  and  those  in  succession  who  conformed  to  it,  have 
not  bound  the  present  heritors  to  the  continuance  of  a  practice 
commenced  under  the  proviso  here  so  anxiously  introduced. 

'  We  are  therefore  of  opinion,  that  decree  should  be  given  in  br 
vour  of  the  pursuers,  in  terms  of  the  first  alternative  conclusion 
of  the  summons.' 

Lord  Craigie.^^  We  have  here  a  summons  containing  declara- 
^  tory  conclusions,  and  have  an  opportunity,  without  disturbing  the 
interim  possession,  to  decide  in  what  manner  in  the  parish  of  Don- 
bar  the  assessment  for  the  support  of  the  poor  is  to  be  imposed 
and  levied. 

*  The  state* of  the  parish  has  not  been  very  clearly  given.  That 
there  is  a  considerable  part  of  it  without  the  territory  of  the  burgh 
is  not  disputed;  and,  for  time  past  all  memory,  those  residing 
within  the  landward  district  have  been  considered  as  having  a  se- 
parate and  independent  interest  with  regard  to  such  assessments. 
The  total  population  at  one  time  exceeded  500 ;  at  this  di^e  it  is 
rather  less,  but  at  all  times  the  greater  number  have  resided  with- 
in the  burgh,  although  it  is  said  that  many  have  gone  thither  af- 
ter having  become  poor  in  the  landward  district.  The  annual 
assessment  varies  from  L.  400  to  L.  500 ;  and  besides  there  is 
a  sum  of  15,000  merks  Scots,  which  had  been  bequeathed  for 
the  aid  of  the  poor  within  burgh  ;  also  the  produce  of  the  mort- 
cloths  used  in  the  parish,  and  the  contributions  at  the  church-doors, 
which  are  divided  equally  between  the  poor  in  the  burgh  and 
those  in  the  landward  district.  It  is  said  that  paupers  residing  in 
the  burgh  are  permitted  to  beg  within  the  territory ;  but  that  ap- 
pears to  be  an  improper  practice,  and  ought  to  be  discontinued. 

<  It  is  not  disputed,  that,  in  1724,  an  agreement  was  made  be» 
tween  the  magistrates  of  the  burgh  and  the  proprietors  in  the  ru- 
ral part  of  the  parish,  by  which  one-sixth  only  of  the  neceaaary 
assessment  was  to  be  defrayed  by  the  former,  and  the  remainiog 
five-sixth  parts  by  the  latter.  The  writing,  to  which  both  parties 
refer,  bears,  that  the  assessment  was  to  be  for  one  year  only,  and 
that  it  should  not  be  binding  for  more  than  the  year,  nor  held  as 
a  precedent  in  any  manner  of  way  for  the  future.  But,  so  &r  as 
can  be  discovered,  the  same  rate  of  assessment  has  been  followed 
till  lately. 

<  In  this  manner  two  points  have  been  raised  :  1st,  Whether  the 
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rule  or  standard  of  assessment  tbus  consented  to  was  agreeable  to  4  July  1833. 
law,  and  such  as  might  be  introduced  at  this  time  in  similar  cir-     ^^V^ 
cumstances  ?  and,  2dly,  Whether,  in  consequence  of  the  practice  Du"bar*t;. 
and  usage  as  above  described,  the  rule  has  become  absolute  and  Magistrates, 

unalterable  r  Magistrates  of 

«  And,  1st,  if  it  were  to  be  held,  that  the  case  of  parishes  partly  Lanark  v. 
burgal  and  partly  landward  had  not  been  provided  for,  by  any  of  ^^'^  ^' 
the  Scots  enactments,  or  proclamations  by  the  Privy- Council  in  Opinions  of 
Scotland,  it  does  not  readily  occur  how  such  an  agreement  could  judges, 
be  obligatory  or  effectual,  unless  perhaps  upon  those  who  had  vo^ 
luntarily  acceded  to  it.  The  case  would  be  the  same  as  if  an 
agreement  of  the  same  import  had  been  entered  into  between  two 
separate  parishes.  Nor  would  this  be  the  subject  of  much  regret^ 
the  magistrates  of  royal  burghs  having  all  the  necessary  powers 
with  regard  to  the  poor  within  the  territory,  while  the  kirk-ses- 
sion of  the  parish,  together  with  the  proprietors  in  the  landward 
district,  may,  unless  within  the  territory  of  the  burgh,  exercise  the 
same  authority.  In  this  way,  too,  the  complaint  which  has  been 
made  of  persons  becoming  poor  in  the  landward  district,  and  then 
retiring  to  the  burgh  for  support,  would  be  removed.  But  in- 
deed, holding  the  competency  of  one  assessment  for  the  two  dis* 
tricts,  although  separately  levied  and  distributed,  there  seems  to 
be  no  doubt  that  the  burden  of  supporting  those  individuals,  who, 
after  having  acquired  a  settlement  in  the  landward  district,  have 
become  poor  and  choose  to  remove  to  the  burgh,  would  remain  as 
before,  and  without  regard  to  their  residing  in  the  burgh  or  else- 
where. 

^  But,  2dly,  and  supposing  that,  by  a  large  and  liberal  construc- 
tion of  the  different  regulations  with  regard  to  the  poor,  the  ma- 
gistrates of  the  burgh,  and  the  kirk-session  and  heritors  of  the 
landward  district,  could  together,  and  at  the  same  time,  ascertain 
the  number  of  the  poor  in  the  parish  requiring  aid,  and  levy  the 
necessary  assessment  in  the  two  districts,  in  the  manner  formerly 
suggested — it  humbly  appears,  that  the  poor  in  the  two  districts 
are  not  to  be  supported  from  the  same  funds,  but  separately,  and 
irom  the  funds  proper  to  each.  While  the  assessment  in  the 
landward  district  may  be  raised  either  according  to  the  real  or  the 
valued  rent,  or  by  any  other  rule  for  the  general  advantage,  what 
is  required  for  the  poor  within  burgh  is  to  be  levied  from  the  in- 
habitants generally,  so  far  as  they  are  able  to  pay,  and  in  propor- 
tion to  their  ability ;  and  in  no  possible  case  can  an  assessment 
be  enforced,  which  has  no  reference  to  any  of  these  standards,  but 
rests  upon  the  caprice  and  pleasure  of  a  joint  meeting  of  the 
kirk-session,  the  heritors  of  the  landward  district,  together  with 
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the  magistrates  of  the  burgh.  It  is  possible  that  a  payment  of 
one-sixth  part  of  the  assessment  out  of  one  of  the  divisions,  and 
of  the  remaining  five-sixths  out  of  the  other  division,  might  be 
the  same  which  would  be  exigible  if  the  legal  rules  of  assessment 
were  adhered  to  in  due  form  ;  but  to  adopt  such  a  proportion,  or 
any  other,  witliout  reference  to  any  of  the  legal  standards,  and 
still  more,  as  in  the  present  case,  in  direct  and  professed  opposi- 
tion to  them,  appears,  with  great  deference,  altogether  inadmissible. 

<  Here  our  attention  is  to  be  called,  not  so  much  to  the  mode  or 
form  in  which  the  assessment  is  to  be  carried  on,  as  to  the  rate  of 
assessment  for  which  each  individual,  or  the  individuals  of  a  cer- 
tain portion  of  the  parish,  are  to  be  made  liable.  According  to 
the  pursuers'  statement,  the  poor  in  the  burgh  are  to  those  in  the 
landward  district  as  eighty  to  forty,  or  thereabouts ;  and  on  all  hands 
it  is  agreed,  that  the  poor  in  the  burgh  have  always  exceeded  those 
in  the  country  part  of  the  parish.  In  these  circumstances,  unless  in 
consequence  of  an  express  consent  given  to  a  particular  assessment, 
it  seems  impossible  to  discover  in  what  manner,  in  such  a  ease  as 
this,  instead  of  paying  less  than  the  inhabitants  of  the  burgh,  as 
they  ought  to  do,  those  in  the  landward  district  should  be  rated 
for  five-sixths  of  the  whole  assessment ;  and  yet  to  this  result  the 
plea  on  the  part  of  the  defenders  does  necessarily  come. 

^  Still,  however,  the  question  remains,  how  far,  in  opposition  to 
the  practice  or  usage  subsequent  to  1724,  the  pursuers  can  be  per- 
mitted at  this  time  to  propose  a  different  assessment?  And  on  this 
point  I  can  see  no  doubt  or  difficulty. 

<  In  such  a  case,  the  defenders  cannot  raise  a  plea  of  prescriptive 
right.  It  is  not  in  the  power  of  an  individual,  or  of  a  corporation, 
to  raise  such  a  plea  in  opposition  to  the  public  law,  unless  where 
the  practice  is  such  as  to  do  away  the  law  itself.  It  has  been 
shewn,  that  in  about  seventy  parishes,  consisting  of  a  royal  borgk 
with  a  landward  district,  only  fourteen  have  been  subjected  to  afl 
assessment  for  the  poor ;  while,  with  regard  to  some  of  these,  a 
distinct  assessment  has  been  imposed  in  the  two  divisions  of  the 
parish.  And  from  the  nature  of  the  assessment,  as  authorised  by 
law,  no  certain  or  invariable  rule  can  be  formed. 

*  The  assessments  for  the  poor  do  not  form  a  real  burden  on  the 
lands  in  the  parish.  They  do  not  even,  like  tithes,  affect  the  rents 
or  produce  of  the  lands  for  the  assessment  that  is  then  exigible. 
The  obligation  imposed  upon  the  individuals  in  the  parish  is  alto- 
gether of  a  personal  nature,  and  depending  upon  their  condition  and 
circumstances  at  the  time.  In  addition  to  all  this,  the  assessment 
can  only  be  raised  for  one  year  at  a  time,  or  for  a  shorter  period; 
and  although,  by  acquiescence  merely,  and  without  any  formal  re- 
newal, the  same  mode  of  assessment  may  be  followed  for  a  very 
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*  long  time,  this  cannot  prevent  the  parties  interested  from  making  4  July  id33. 
^  any  alteration  agreeable  to  the  public  law,  and  just  in  itself.    This    ^""^V*^ 

*  was  in  terminis  decided  in  the  case  of  the  West  Church,  and  can-  d^^Jtv. 

•  not  well  be  disputed.  Magistrates, 

*  I  lay  no  stress  on  the  declaration  inserted  in  the  agreement  in  ]vf]|J|"trate8  of 

*  1724.     It  was  quite  unnecessary,  although  it  proves  beyond  all  Lanark  t;. 

*  doubt  what  the  opinion  of  the  parties  was  at  the  time,  and  it  must  ^^"^"*  *^' 

*  be  held  as  forming  a  part  of  every  after  assessment  Opinions  of 

*  Upon  the  whole,  I  am  humbly  of  opinion,  that  the  first  conclu*^  jJJdM. 

*  sion  in  the  present  action  is  well  founded ;  and  that  the  pursuers, 

*  BB  heritors  of  the  landward  district  of  the  parish,  with  their  te- 
^  nants,  are  not  liable  for  the  support  of  the  poor  of  the  burgh,  but 
^  for  that  only  of  the  poor  having  acquired  a  settlement  within  the 

*  landward  district. 

*  There  is  a  separate  or  alternative  conclusion  in  the  summons, 

*  that,  if  there  were  to  be  no  separate  assessment  in  the  two  divi- 

*  sions  of  the  parish,  the  heritors,  provost,  minister  and  elders, 
^  should  be  authorised  to  make  an  assessment  for  the  whole  aggre- 

*  gate  poor,  to  be  laid  upon  the  whole  inhabitants  of  the  parish 

*  equally,  whether  in  burgh  or  landward,  and  according  to  the  esti- 

*  mation  of  their  substance,  without  exception  of  persons.  But  it 
'  does  not  occur  to  me  that  such  a  determination  can  be  required, 

*  and  it  would  not  be  agreeable  to  law.' 

When  the  cases  returned  to  the  Second  Division  with  these  opi- 
nions, they  were  put  out  for  advising  at  the  same  time,  and 

The  Lord  Justice-Clerk  said — We  have  now  the  opinions  of  the  Opinion  of 
Consulted  Judges  on  the  question  at  issue  in  these  two  cases,  and  ^^"'^ 
it  appears  that  they  are  divided  in  opinion,  six  being  of  one  way 
of  thinking,  and  only  three  in  favour  of  the  plea  maintained  by  the 
landward  heritors.  I  must  say,  however,  that  my  opinion  coincides 
with  that  of  the  minority  of  the  Consulted  Judges ;  and  I  cannot  dis- 
cover any  ground  for  holding  that  there  is  to  be  only  one  roll  of 
poor  made  up  for  a  parish,  such  as  this  of  Dunbar,  consisting  partly 
of  a  royal  burgh,  and  partly  landward ;  and,  still  less  for  thinking, 
that  the  custom,  either  of  one  or  any  number  of  burghs,  can  over- 
rule the  whole  series  of  statutes,  and  acts  of  council  and  proclama- 
tions, which  regulate  the  mode  of  laying  on  assessments  for  the  poor. 
It  is  admitted,  on  all  hands,  that  we  have  no  rule  of  common  law  to 
guide  us  in  this  question.  We  have,  therefore,  only  to  inquire 
whether  provision  is  made  for  it  in  the  statutes  and  proclamations. 
I  cannot  allow  any  argument  to  be  drawn  from  usage  so  diverse; 
loose,  and  irregular  as  that  which  appears  on  the  face  of  these  returns 
now  before  us,  to  influence  my  opinion.     The  question  comes  there- 
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fore  to  be,  what  is  the  law  on  this  subject  laid  down  by  the  statute 
1579,  in  a  case  like  the  present,  where  we  have  a  royal  burgh  with 
a  regular  magistracy  and  council  ?  I  can  by  no  means  agree  with 
an  argument  maintained  by  the  magistrates,  and  said  to  be  founded 
on  an  expression  used  by  one  of  the  Judges  in  the  case  of  Buchanan 
t;.  Parker,  that  the  statute  1579  is  in  desuetude,  and  that  we  must 
now  look  for  our  rules  as  to  making  provision  for  the  poor  exclusively 
to  the  proclamations  in  1692  and  1693.     I  am,  on  the  contrary, 
convinced,  that  the  statute  1579  is  still  in  force,  and  gives  us  the 
only  code  which  must  regulate  the  manner  of  making  assessment 
for  the  poor  within  burgh.     Neither  can  I  at  all  concur  in  the  opi- 
nion, that  the  roll  of  poor  and  assessment  ever  can  be  made  up  for 
burghs  and  the  landward  parts  of  parishes ;  as  to  which,  different 
modes  are  provided  by  the  statutes.     The  provisions  of  the  statutes 
are  applicable  to  all  burghs,  and  not  solely  to  those  where  there  is 
no  landward  territory  within  the  burgh.     It  is  very  true,  that  no 
express  rule  is  given  us  in  the  statute  for  parishes  of  the  description  of 
this  of  Dunbar ;  but  the  inference  which  I  draw  from  that  omission 
is,  that  we  are  just  left  to  apply  the  law  applicable  to  each  portion 
of  the  parish,  viz.  the  burgh  and  landward  district,  separately.    As  to 
usage,  I  can  only  remark,  that  nothing  can  be  more  unsatisfactory 
than  the  proof  we  have  of  the  diversity  of  usage  on  this  matter,  in 
almost  every  separate  burgh ;  some  of  them  having  followed  modes  of 
assessment  which  are  plainly  unauthorised  by  the  law.      We  have, 
therefore,  nothing  like  a  general  practice,  such  as  to  establish  a  legal 
usage  in  the  case ;  and  I  do  not  think  that  we  can  suffer  the  prac* 
tice'  of  any  single  burgh  to  establish  law.     I  therefore  concur  in 
opinion  with  the  minority  of  the  Consulted  Judges. 

Lords  Glenleef  Crinffktie  and  Meadowbanky  expressed  their  entire 
concurrence  with  this  opinion. 

The  whole  Judges  of  the  Second  Division  having  thus  concurred 
in  opinion  with  the  minority  of  the  consulted  Judges,  the  Court 
came  to  be  divided,  seven  to  six ;  and  the  following  judgment  was 
pronounced  in  the  action  at  the  instance  of  the  Landward  Heritois 
of  Dunbar  against  the  Magistrates :  ^  The  Lords  decern  and  de- 
^  clare  in  terms  of  the  first  conclusion  of  the  pursuers'  libel,  and 

<  remit  to  the  Lord  Ordinary  to  proceed  accordingly.' 

In  the  conjoined  advocations  at  the  instance  of  Ferrier  against  the 
Landward  Heritors  and  the  Magistrates  of  Lanark,  <  The  Lords, 

<  &c.  in  respect  of  the  judgment  of  this  day's  date,  in  the  dechua- 
*  tor  at  the  instance  of  the  Heritors  of  Dunbar  against  the  Ma- 

<  gistrates,  dismiss  the  advocation  as  against  the  Heritors  and  Kirk* 
^  Session  of  the  parish  of  Lanark,  and  decern ;  and  in  the  other 

<  advocation  at  the  instance  of  the  same  person  against  the  Magis- 
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<  trates,  remit  to  the  Magistrates,  with  instructions  to  furnish  the  4  July  1833. 

<  advocator,  in  the  meantime,  with  the  usual  allowance  to  paupers,     '^'^V^ 
*  reserving  all  claims  of  relief,  according  to  law.'  .  Dunba"i?*^ 

Magistrates, 
Lords  Ordinary,  Meduryn  and  Mackenzie.         Act.  for  Ferrier  and  Magistrates  of  La*  ^*  ^^^ 
nark,  DeanofFac  (Rope,)  Maitlandt  Handynde,  For  Landward  Heritors,  j^^^     ^  ° 

Jameson,  MtUer,  For  Landward  Heritors  of  Dunbar,  Jame9on  and  Dunlop,  Ueritors  *&c. 

For  Magistrates,  Dean  ofFac  and  Iwry,         T,  Clerk. 

u. 


SECOND  DIVISION. 
No.  CXV.  4  July  1833. 

JAMES  GRINDLAY 

agiainst 

JOHN  DRYSDALE  and  the  Rev.  EBENEZER 

JOHNSTONE. 

Patronage. — Adjudication  and  Apprising. — Adjudication  of 
a  patronage,  completed  by  charter  andsasine,  does  not  carry  the  right, 
of  presenting  during  the  legal. 

Scales,  a  writer,  having  taken  decree  in  absence  against  Grindlay, 
the  present  pursuer,  for  payment  of  a  debt  incurred  for  professional 
business,  and  having  assigned  the  decree  to  Wright,  the  latter 
thereupon  raised  an  action  of  adjudication,  and  obtained  decree,  (19 
May  18S0,)  adjudging  from  Grindlay,  inter  alia,  the  patronage  of 
the  parish^church  of  West  Calder.  Wright  assigned  these  decrees  to 
Drysdale,  the  defender,  who  expede  a  charter  of  adjudication  of  the 
patronage,  and  thereupon  was  infeft.  Drysdale  then  granted,  with 
consent  of  the  incumbent  of  the  parish,  a  presentation  to  the  other 
defender  Johnstone,  as  assistant  and  successor.  And  tlie  incum- 
bent having,  shortly  afterwards,  died,  a  new  presentation  was  grant- 
ed (21  June  1831)  by  Drysdale  to  Johnstone,  as  minister  of  the 
parish. 

This  patronage  having  been,  in  the  meantime,  adjudged  by 
another  creditor  of  Grindlay,  Drysdale,  with  the  view  of  avoiding 
eill  competition,  paid  the  debt,  and  acquired  right  to  that  adjudica- 
tion also,  after  granting  the  presentation  to  Johnstone. 

Grindlay,  on  the  death  of  the  minister  of  West  Calder,  gave 
a  presentation  to  a  diiferent  person ;  and  thereafter  brought  this 
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4  July  1833.  action,  concIadijDgy  first,  for  reduction  of  the  decrees  of  coiistitntioB 
^^^V"^^    and  adjudication,  and  the  presentations  by  Drysdale,  on  the  groood, 

Dr"d^7  ^&  ^^^^  ^^^  decree  of  constitution  was  objectionable  both  m  form  and 
substantial  justice ;  and,  further,  to  have  it  found  and  declared,  thtt 
the  right  to  present  remained  exclusiyely  vested  in  the  pursoer  du- 
ring the  currency  of  the  legal,  and  until  decree  of  declarator  of  its 
expiry  should  be  obtained  by  the  defender. 


The  Lord  Ordinary  issued  the  following  order  for  cases,  and 
explanatory  note :  <  In  respect  that  the  material  question  does  not 
appear  to  have  been  ever  decided,  and  that  it  is  nice  and  difficult 
in  principle,  appoints  parties  to  give  in  cases,  with  the  view  of  the 
cause  being  reported  to  the  Court' 

Note. — *  The  Lord  Ordinary,  after  having  given  a  great  deal  of 
consideration  to  this  case,  thinks  the  question  so  extremely  doubt- 
ful, that  he  finds  it  necessary  to  report  the  cause  for  the  judgment 
of  the  Court ;  and  as  this  will  rather  enable  the  parties  to  obtain 
a  final  judgment  more  speedily  than  they  otherwise  would  obtain 
it,  it  will,  upon  the  whole,  be  better  for  the  inhabitants  of  the  pa- 
rish, who  are  so  materially  interested.  As  the  Lord  Ordinarj'  has 
not  succeeded  in  finding  any  thing  like  a  direct  authority  on  tie 
question,  he  is  not  sure  that  any  suggestions  which  he  can  at  pre- 
sent give  will  be  materially  useful,  but  he  will  add  a  few  obser- 
vations. 

^  He  holds  it  to  be  quite  clear  in  law,  that  the  modern  adjadica- 
tion,  though  completed  by  charter  and  sasine,  continues  during  die 
legal  term  of  redemption  to  be  nothing  more  than  a  pignos  pne* 
torium,  and  not  a  right  of  property  or  actual  sale  under  reversion. 
It  had  this  character  at  an  early  period ;  and,  in  the  course  andp^l^ 
tice  of  the  law,  it  has  always  become  more  and  more  decidedly  ^ 
this  nature.  The  parties  may  find  advantage  in  considering  tiie 
note  of  Mr  Brodie  on  the  subject,  in  his  edition  of  Stair,  467. 

*  But  though  this  point  settles  a  principle  of  importance  in  tbe 
question,  it  does  not  exhaust  it ;  for  still  there  can  be  no  doubt 
that  the  adjudger  is  entitled  to  enter  into  possession  of  the  subject 
adjudged.  In  so  far  as  the  subject  may  yield  fruits  or  profits  of 
a  patrimonial  value,  which  can  be  imputed  in'  extinction  of  tbe 
debt,  he  has  clearly  a  right  to  draw  them.  But  if  he  may  enter 
into  possession,  has  he  or  has  he  not  an  exclusive  right  toexerdse 
whatever  personal  privileges  may  be  connected  with  such  posses- 
sion ?  And  in  such  a  right  as  that  of  patronage,  which,  in  its  main 
substance,  consists  of  such  a  personal  privilege,  has  he  tbe  power 
of  presentation  ?  This  is  the  question. 

<  It  is  clear  that  the  reverser  is  not  divested,  for  he  is  still  tbe 
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*  vassil,  and  the  casualties  fall  in  his  person.     It  is  also  clear  that  4  July  1633. 

*  all  personal  privileges  do  not  pass  to  the  adjudger.    It  is  clear  law    ^^^'V^^ 

*  tliat  the  reverser  alone  can  enter  the  vassals  holding  of  him.     It  0""^]^"^  ^^^ 

*  is  also  clear,  that  if  he  has  a  crown  holding,  he  alone  could  vote 
^  as  a  freeholder ;  and  the  Lord  Ordinary  is  of  opinion,  that  this 

*  right  was  not  created  by  the  act  1681,  but  followed  from  the  prin- 

<  ciple  that  he  continues  the  true  vassal.      See,  in  explanation, 

<  BelFs  Election  Lawy  147,  &c. 

^  On  the  other  hand,  it  is  clear  that  heritable  offices,  even  such 

*  as  produce  no  emoluments,  may  be  adjudged.     The  Lord  Ordi- 

*  nary  has  not  been  able  to  find  a  case  in  which  it  has  been  found 

*  that  the  adjudger  was  entitled  or  not  entitled  to  exercise  the  func- 

<  tions  of  such  an  office  during  the  legal ;  but  he  recommends  to 
^  the  parties  to  examine  all  the  cases  of  this  kind.     It  can  scarcely 

<  be  doubted,  however,  that  there  are  some  personal  privileges  which 

*  the  adjudger,  entering  into  possession  otherwise,  would  be  entitled 

<  to  exercise,  such  as  traversing  the  ground,  hunting,  using  the  ser- 
«  vitudes,  &c. 

*  There  is  a  serious  point  of  doubt  with  regard  to  the  particular 

<  right  here  in  question,  which  the  Lord  Ordinary  has  hitherto  been 

<  unable  to  remove  from  his  mind.     It  might  happen  that  the  pa- 
^  tronage  was  adjudged  for  a  debt  quite  disproportioned  to  its  value 

*  as  a  subject  of  sale ;  a  vacancy  may  happen  soon  after  the  diligence 

<  is  completed ;  the  act  of  presenting  not  being  patrimonial,  cannot 

<  be  imputed  in  extinction  of  the  debt,  and  if  the  reverser  should 

*  be  ready  to  redeem  the  day  after  that  act  is  done,  (even  within  the 

*  six  months,)  he  must  pay  the  whole  debt,  principal  and  interest. 

*  But  although  the  right  of  presenting  cannot  be  valued  in  money, 

*  the  very  fact  that  the  title  is  in  commercio,  and  still  more  the 
'  plain  sense  of  the  thing,  shew  that  one  act  of  presentation  may 

*  really  be  of  more  value  to  the  creditor  than  all  his  debt  He  may 
^  thereby  provide  for  a  son,  or  other  friend,  who  would  otherwise  be 
'  dependent  on  him.     In  this  way  he  would  get  double  payment  of 

<  his  debt.    The  difficulty  which  this  raises  is  increased  by  the  con- 

<  sideration  that  the  adjudication  may  be  used  on  purpose,  in  con- 
^  templation  of  the  vacancy.     Nay,  it  may  be  used  or  completed 

*  after  the  vacancy.  Whether  this  would  involve  any  question  of 
^  simony,  it  is  unnecessary  to  inquire,  but  it  is  evident  that  it  would 
^  put  it  in  the  power  of  a  harsh  creditor  to  take  a  very  undue  ad- 
^  vantage  of  the  necessity  of  his  creditor,  and  be  in  itself  mali 
^  exempli. 

*  If  it  were  to  be  held  that  the  right  of  presenting  remains  with 

'  the  reverser,  it  certainly  would  follow  that  the  adjudger  would 

in  many  cases  such  as  the  present  get  nothing  but  a  security  dn- 
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4  July  183a    <  ring  the  legal ;  but  it  is  not  clear  that  this  raises  an  insapenUe 

^";^V^^    *  argument.     He  could  get  nothing  more  if  no  vacancy  happened, 

Dry" dale  \c  *  *"*^  there  may  be  many  adjudgeable  rights  in  which  he  can  get 

<  nothing  more.     But  he  gets  the  security,  and  he  may  get  the 

<  property  and  the  power  of  sale  when  the  legal  expires.  The  pv- 

<  ties  may  look  at  Forbes^  66,  67,  and  the  references  there  made, 

<  That  of  Stewart  is  under  the  word  Altarage.' 

Pursuer's  Pkoded  by  the  pursuer — Adjudication  is  not  a  sale  under  ^eYe^ 

^"*  sion,  but  a  mere  pignus  prsetorium,  which  leaves  the  right  of  pro- 

perty in  the  reverser.  A  difiFerent  view  may  originally  have  been 
taken  as  to  apprisings;  and,  from  not  duly  distinguishing  between 
these  and  adjudications,  some  of  the  older  lawyers  may  have  eDte^ 
tained  a  similar  opinion  with  regard  to  the  latter  kind  of  diligence. 
But  such  idea  has  been  long  entirely  exploded ;  and  numerous  de- 
cisions have  been  pronounced,  which  are  utterly  irreconcilable  with 
the  supposition  of  the  reverser  being  divested  of  the  radical  right  of 
property.  Thus,  it  has  been  found,  that  *  the  casualties  of  sape- 
^  riority  fall,  during  the  legal,  by  the  death,  not  of  the  appraiser, 
^  although  he  should  be  both  infeft  and  in  possession,  but  of  the 
*  reverser;'  Ersk.  ii.  12,  46;  Donatar  of  Ward  t?.  Creditors  of 
Bonhard,  24  July  1734,  KilA.  M.  16,453.  Again,  the  heir  of  the 
reverser  must  make  up  his  title  by  special  service ;  and,  on  the 
other  hand,  the  adjudger  has  not  the  power  of  entering  vassals; 
Mackenzie  and  others  v.  Ross  and  Ogilvie,  1  June  1791,  M.  27ii. 
On  the  same  principle  the  statute  1681,  c.  21,  declares,  that  the 
elective  franchise,  during  the  legal,  b  to  be  exercised  by  the  rerer- 
ser  alone;  Forbes  on  Election^  16;  BeWs  Ekction  Law^  147;  Okit 
nell  on  Elections^  159.  In  like  manner,  a  widow  is  entitled  to  her 
terce  in  competition  with  an  adjudger ;  Hamilton  v.  Wood,  17  Jan. 
1770,  M.  15,858.  See  further,  as  illustrative  of  the  general  poiot, 
Stat.  1621,  c.  6,  with  Sir  G.  Mackenzie s  Ob.  357;  Stair,  iii.2,30, 
and  58 ;  Brodi^s  Notes  on  Stair,  467 ;  Binnings  ©.  Creditors  of 
Auchinbreck,  5  Dec  1749,  Falc.  M.  2832;  Duchess  of  Douglas 
V.  Scott,  26  July  1764,  M.  2833;  M'Whinnie  v.  Burton,  4  Feb. 
1796,  M.  125. 

But  as  the  adjudger  cannot  exercise  the  power  in  question  m 
virtue  of  a  right  of  property  in  the  subject  adjudged,  so  neither  can 
he  do  so  in  consequence  of  the  right  to  enter  into  possession  idiich 
is  competent  to  him  during  the  currency  of  the  legal.  The  oolf 
purpose  for  which  such  possession  is  allowed  is  to  enable  the  ad- 
judger, by  intromission  with  the  rents  or  produce  of  the  subject^  to 
operate  payment  of  his  debt  Any  act  of  possession  which  canoot 
have  this  efiFect  is  inconsistent  with  the  true  nature  and  object  of 
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the  diligence,  and  an  encroachment  on  the  rights  of  the  debtor.  It  is  4  July  1833. 
said  that  the  power  of  presenting  is  the  only  one  of  any  value  which  ^^^Y"^^ 
belongs  to  a  patronage ;  but,  by  exercising  that  power,  the  adjudger  x>nrsdiae,^&c. 

woald  deprive  the  reverser  of  a  most  valuable  right,  without  there-     ;- 

by  diminishing  his  debt  one  farthing,  or  at  all  restricting  hfs  secu-  pie"^^'  ^ 
rity;  Stat  1621,  c.  6  and  7;   1672,  c.  19;  Stair,  ii.  3,  30;  ErsL 
ii.  12,  46. 

Pleaded  for  the  defenders — Adjudication,  when  completed  by  Defendere* 
entry  with  the  superior,  operates  a  transfer  of  the  full  right  of  pro-  ^^^ 
perty,  in  like  manner  as  apprising  did,  subject  only  to  the  legal  re- 
version competent  to  the  debtor;  Stair,  ii.  3,  54;  Ersk.  ii.  12,  41 
nod  42 ;  BelTs  Com.  i.  705.  This  right  of  reversion,  accordingly, 
as  not  being  of  a  feudal  character,  is  itself  carried  by  simple  adjudi- 
cation, without  infeftment;  Sir  Henry  Munro  v.  Colin  Mackenzie 
and  others,  27  Jan.  1756.  Upon  the  same  footing  it  is  extinguish- 
ed, either  by  decree  of  expiry  of  the  legal,  or  by  the  negative  pre- 
scription, without  any  alteration  made  in  the  feudal  progress  of  the 
subjects  adjudged;  Robertson  v.  Duke  of  Athol,  21  June  1809, 
affirmed,  3  Daw,  108.  Again,  it  has  been  found  (contrary  to  what 
is  stated  on  the  other  side)  that  an  adjudication,  completed  by  in- 
feftment at  the  time  of  the  reverser's  death,  excludes  his  widow's 
ferce  in  the  subject  adjudged;  Hunter's  Creditors  v.  Douglas, 
28  June  1715,  Bruce,  M.  15,850;  Cariyle  v.  Lyon's  Creditors,  9 
Feb.  1725,  Karnes,  M.  147;  Macdougal  v.  Macdoi^;al's  Creditors, 
3  July  1801,  M.  App.  Terce,  No.  3.  On  the  other  hand,  on  the 
footing  of  the  adjudger  being  vassal  for  the  time,  the  superior  has 
been  found  to  have  a  personal  action  against  the  adjudger  for  his 
feu-duties,  besides  a  real  right  of  poinding  the  ground ;  Cockburn 
V.  Trotters,  30  Jan.  1639,  Durie,  Af.  4187.  In  like  manner,  the 
casualties  of  superiority  do  not  &11  in  the  person  of  the  reverser, 
where  the  adjudication  has  been  completed  by  charter  and  sasine ; 
^ir,  ii;  3,  30 ;  Donatar  of  Ward  v.  Creditors  of  Bonhard,  24  July 
1739,  Kilk.  M.  16,453.  Mr  Erskine,  it  is  true,  with  reference  to 
this  decision,  seems  to  hold  a  different  opinion ;  but  he  has  mistaken 
the  import  of  the  case. 

There  is  no  authority  for  the  position,  that,  during  the  currency 
of  the  legal,  and  after  the  completion  of  the  adjudication,  the  rever- 
ser has  the  power  to  enter  vassals.  If  indeed  the  adjudication  be 
afterwards  extinguished,  the  revival  of  the  reverser's  right  might  be 
held  to  validate  such  entry,  as  it  might  any  voluntary  conveyaiiice 
previously  granted ;  but  upon  the  adjudication  becoming  indefea- 
sible, the  entry  of  the  sub-vassal  would  be  equally  ineffectual  as  the 
oonveyance  to  a  third  party. 
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4.  July  1B33.       It  is  by  force  of  the  statute  1681,  c.  21»  that  the  reverser  is  en- 
^'•^'y^^    titled  to  exercise  the  fr^hold  qualification  to  the  exclusioa  of  the 

Dryldaie»^&c.  ^^^J^^^g^J^j  ^^^  M  it  docs  not  appear  how  the  law  previously  stood, 
DO  inference  favourable  to  the  pursuer's  doctrine  can  be  drawn  from 

Piea^"^"**      this  enactment. 

Heritable  bonds,  and  such  defective  adjudications  as  are  judidally 
restricted  to  a  mere  security,  are  proper  examples  of  what  b  called 
a  pignus  praetorium.  But,  with  reference  to  this  very  term,  a  dear 
distinction  has  been  taken  between  such  examples  and  adjudications 
correctly  deduced  ;  BelVs  Cotn,^  4th  edit.  ii.  7. 

It  is  certain  that  patronages,  like  all  other  heritable  rights,  offices, 
and  feculties*  though  not  accompanied  with  any  pecuniary  emolu* 
ment,  are  carried  by  adjudication ;  Forbes  an  Tithes j  66 ;  Steward 
Ans.  voce  Altarage^  p.  4 ;  Blair  and  Nairn  o.  Fairbairn,  22  July  1737, 
C.  Home^  M.  148;  Cockburn  v.  Creditors  of  Langton,   10  July 
1747,  KameSi  M.  150 ;  Earl  of  Caithness  and  Andersons  o.  Sin- 
clair,  17  Feb.  and  13  June  1749,  Karnes  and  KilL^  M.  163,  and 
10,415.  On  the  other  hand,  no  doubt  is  any  where  intimated  that  the 
adjudger  is  not  immediately  vested  with  the  right  of  presentation, 
this  being  in  truth  the  sole  right  of  any  importance  which  it  in- 
cludes.    In  the  only  case,  accordingly,  in  which  the  question  is 
known  to  have  occurred,  it  appears  to  have  been  settled  in  &voiu 
of  the  adjudger.    See  narrative  of  Report  of  the  case  of  the  Officen 
of  State  V.  Gordon  of  Clunie,  18  Nov.  182),  Fac  ColL     The  tem- 
porary nature  of  the  adjudger's  right,  in  reference  to  the  exercise 
of  the  right  of  reversion,  affords  no  argument  against  the  power  of 
presenting  being  transferred  to  the  adjudger  in  the  mean  time; 
Bank.  ii.  8,  100;  Lady  Forbes  v.  M' William,  25  Feb.  1762,  At 
9931 ;  Duke  t;.  Duchess  of  Roxburghe,  25  June  1818.     Neither 
ought  the  hardship  which,  on  that  supposition,  the  reverser  might 
sustain,  in  consequence  of  the  adjudger  having  presented,  to  influ- 
ence the  decision  of  the  present  question ;  for,  in  the  opposite  event, 
the  hardship  would  be  equal  to  the  adjudger,  from  the  power  of  pre- 
senting being  exercised  by  the  reverser  during  the  currency  of  the 
legal. 

The  Lord  Ordinary  having  considered  these  pleadings,  made 
avisandum  with  the  cause  to  the  Court,  accompanied  mth  the  fol- 
lowing note : 

'  Though  the  Lord  Ordinary  still  feels  that  there  is  great  doubt 

*  and  difficulty  in  the  case,  he  thinks  it  proper  to  state,  that,  on  the 

<  whole,  the  inclination  of  hb  opinion  is  in  favour  of  the  reverser 

<  and  his  presentee.     The  only  additional  observation  be  has  to 

*  make  is,  that,  with  reference  to  the  case  of  the  parbh  of  Clonic 
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<  in  174^,  alluded  to  in  the  Report  of  the  case  of  the  Officers  of  4  July  1833. 
*  State  V.  Gordon,  November  13. 1821,  he  sees,  on  looking  into  the    ^^"^V^ 

<  Acts  of  Assembly  of  1743,  that  the  settlement  of  that  parish  was  Dry^iaU,  &c. 

<  determined  on  ^  the  appeal  of  Kenneth  Gordon  of  Cluny,  patron, 
<<  aod  others  of  the  parish  of  Cluny,  callers  of  Mr  William  Mac* 
^^kenzie,  probationer,  to  be  their  minister,  from  the  sentence  of  the 
^  Synod  of  Aberdeen,  sustaining  and  concurring  with  a  call  of  others 
"  of  the  said  parish,  to  Mr  Robert  Michie,  probationer,  to  be  mi- 
"  nister  of  the  said  parish,  and  appointing  the  Presbytery  of  Kin;- 
'^cardine  O'Neil  to  proceed  to  his  settlement  therein — Heard, 
'^  and  the  said  sentence  affirmed,  and  the  Presbytery  appointed  to 
«  proceed  accordingly.'  As  there  is  here  no  mention  of  any  pre- 
^  sentation,  the  Lord  Ordinary  conjectures,  that  the  settlement  took 
^  place  by  a  call  simply,  which  was  not  uncommon  at  that  period. 
'  But,  though  he  has  looked  into  the  written  record  of  the  Assem- 
^  biy,  he  has  found  nothing  to  ascertain  the  fact.     It  might  be  found 

'  in  the  record  of  the  Presbytery ;  but,  at  any  rate,  there  does  not  • 
^appear  to  have  been  any  judgment  of  the  civil  court  on  the  sub« 
'ject.' 

Lord  Glenlee  said — The  only  point  taken,  to  report  is  the  right  Opinion  of 
of  Mr  Drysdale  to  present ;  and  I  am  disposed  to  concur  with  the  ^®"'** 
Lord  Ordinary.  The  question  which  the  Court  have  to  decide  is, 
whether  the  adjudication  obtained  by  Mr  Drysdale  is  to  be  consi* 
dered  as  a  sale  under  reversion,  or  a  pignus  prsetorium  ?  It  may  be 
true,  that  originally  an  apprising  did  carry  the  right  of  property. 
When  an  estimated  value  of  the  comprised  subject  was  taken  as 
equal  to  the  amount  of  the  debt,  this  might  be  held  an  absolute  sale, 
Bobject  only  to  reversion.  But  afterwards,  when  masses  of  property 
were  handed  over  to  the  creditor  without  any  comparison  with  the 
ifflount  of  the  debt,  the  matter  came  to  be  altered,  and  viewed  mere- 
ly as  a  pignus  praetorium.  The  clause  of  the  act  1661,  c.  62,  au- 
thorising the  debtor  to  apply  to  the  Court  to  assign  a  reasonable 
>art  of  the  apprised  subjects  proportioned  to  the  debt,  as  a  locality, 
>ut  without  prejudice  to  the  creditor's  full  right  to  the  subjects  af- 
er  expiry  of  the  legal,  shews  the  views  that  were  then  entertain- 
ed. In  1684  it  was  found,  that  the  appriser  could  not  remove 
he  debtor  from  the  mansion-house  nor  parks  during  the  legal  rever- 
ion.  (See  Wilson  v.  Home,  20  Feb.  1684,  Fount.  Af.  231;  and 
iVilson  V.  Murray,  27  June  1662,  Siair^  M.  230.)  If  adjudica- 
Lon  were  to  be  held  a  sale  under  reversion,  it  is  plain  that  it  could 
ot  be  carried  by  a  disposition  of  all  debts  and  sums  of  money,  real 
r  personal;  but  in  the  case  of  Wades  v.  Wade,  11  Dec.  1760, 
I/.  221,  a  clause  to  this  effect  was  found  to  comprehend  certain  ad- 
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Grindlay  v. 
Drysdale,  &c. 

Opinion  of 
Court. 


4  July  I8da  judications,  on  the  footing  that  a  right  of  this  kind  was  a  mere  pig- 
nus  preetoriam.  Then  the  act  1681  is  clear  and  explidt,  declaring 
proper  wadsetters  to  be  good  freeholders,  but  that  adjudgers  had 
no  right  to  vote.  Even  if  this  prohibition  of  adjudgers  arose  only 
out  of  this  statute,  what  else  could  the  enactment  itself  have  been 
founded  on,  but  the  views  of  the  country  as  to  a  difiference  in  the 
nature  of  these  two  rights  ?  On  that  footing,  the  Lord  Ordinary's 
ideas  are  well  founded. 

Upon  the  same  principles,  an  adjudication  of  superiority  does 
not  entitle  the  adjudger,  before  the  expiration  of  the  legal,  to  enter 
vassals ;  for  which  doctrine,  the  case  of  Ross  and  Ogiivie,  founded 
on  by  the  pursuer,  is  a  strong  authority.  This  bears  a  strong 
analogy  to  the  adjudication  of  a  patronage,  and  the  exercise  of  the 
right  of  presenting. 

On  the  whole  matter,  I  am  for  sustaining  Grindlay's  right 

The  Lord  Justice- Ckrk. — I  have  formed  the  same  opinion  as 
Lord  Glenlee,  and  concur  in  the  luminous  views  of  the  Lord  Ordi- 
nary in  his  note.  I  shall  only  remark,  that  there  is  an  obvious  dis- 
tinction between  adjudications  and  the  old  apprisings  in  relation 
to  this  question,  and  that  the  authorities  referable  to  the  one  cannot 
be  applied  to  the  other. 

Lord  Meadowbank, — I  am  of  the  same  opinion. 

Lord  Cringhtie. — I  also  concur.  Every  act  of  possession,  whidi 
has  not  the  effect  of  diminishing  the  debt,  for  security  and  paj^ent 
of  which  the  adjudication  is  led,  is  inconsistent  with  the  realna^ire 
and  object  of  the  diligence. 

The  Courts  accordingly,  ^  decerned  in  the  declaratory  conclosioos 

<  as  to  the  exercise  of  the  right  of  presentation,  and  remitted  the 
^  cause  to  the  Lord  Ordinary,  quoad  ultra ;  reserving  all  questions 

<  of  expenses.* 


Judgment. 


Lord  Moncrtiff",  Ordinary.  For  the  Pursuer,  A.  M*NeiU,  Robamm.  Jth 

Naim,  Agent.  For  Drysdale,  the  defender,  Jameson,  Piper.        Gtorgt  Btg" 

gie,  W.  S.  Agent.         For  Johnstone,  the  other  defender,  R,  Thonuim,         Wm, 
Mackersy,  W.  S.  Agent.         T.  Clerk. 

& 


No.  116.  COURT  OF  SESSION.  587 


SECOND  DIVISION. 

No.  CXVi.  5  Jidt/  1833. 

LEE  ALLEN  and  ANDREW  ELDER 

agmnst 
ELDER  AND  Others. 

«  •  • 

Legal  Diligence, — Poinding. — A  poinding  in  the  month  of  De- 
cember of  growing  com  just  brairded,  and  of  new  grass  soumfor  a 
crop  next  season^  is  incompetent. 

Andrew  Elder  was  tenant  of  Randerstone  under  Mr  Lee  Allen, 
and  having,  fallen  into  embarrassments,  the  advocators,  John  Elder 
md  others,  who  were  his  creditors,  executed  a  poinding  of  the 
growing  crop  on  his  farm,  on  the  5  December  1831.  At  this  sea- 
son of  the  year  the  greater  part  of  the  crop  was  under  ground,  and 
the  schedule  of  the  poinding  exhibited  some  fields  of  wheat  un* 
brairded,  in  the  soil,  which  were  returned  at  the  value  of  L.  2  per 
acre ;  others  just  brairded  valued  at  L.d  per  acre;  and  some  clover 
grass  valued  at  10s.  and  15s.  per  acre. 

The  tenant,  a  few  days  afterwards,  executed  a  renunciation  of  his 
lease  in  favour  of  his  landlord,  receiving  from  him  the  full  value  of 
the  dung  then  on  the  farm,  and  the  seed  which  had  been  sown^ 
estimated  by  judicial  valuators  at  L.300, 

The  poinding  erjeditors.  then  presented  a  petition  to  the  Sheriff, 
for  authority  to  assume  the  interim  management  of  the  growing 
crop  over  which  their  diligence  extended,  and  to  sell  it  when  it 
came  to  maturity.  They  afterwards,  however,  altered  their  pro* 
ceediog,  and  applied  for  warrant  in  common  form,  to  sell  the  grow- 
ing corns  which  they  had  poinded  on  the  farm.  The  warrant  was 
granted  without  intimation  to  the  landlord  or  the  tenant ;  but  they, 
immediately  thereafter,  made  a  summary  application,  in  their  joint 
nameSy  to  the  Sheriff,  to  prohibit  and  interdict  the  poinding  credi- 
tors, from  proceeding  with  the  sale,  until  their  original  application 
for  the  interim  management  of  the  crop  should  be  disposed  of. 

The  Sheriff  conjoined  these  applications ;  and  afterwards  having 

made  up  a  record,  ^  found,  that  neither  the  brairded  wheat,  nor  that 

which  was  in  the  ground,  nor  the  clover  grass  sown  for  a  crop  the 

ensuinj^  season,  can  be  held  to  be  growing  corns  or  crop,  in  such 

a  state  as  fit  to  be  attached  by  the  diligence  of  poinding :  finds 

VOL.   VIII.  2  P 
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Allen,  &c.  V, 
Elder  nnd 
OUien. 


5  July  I8aa   <  the  poinding  of  them  inept,  and  refuses  to  grant  warrant  for  sell- 

*  ing  the  same,'  &c. 
The  poinding  creditors  advocated,  and  the  Lord  Ordinary  pro- 
nounced the  following  interlocutor : 

<  The  Lord  Ordinary  having  heard  parties'  procurators,  renuts 

<  to  the  Sheriff,  with  instructions  to  recal  the  interlocutor  of  the 

*  8th  day  of  February  and  subsequent  interlocutors,  to  repel  the  ob- 

<  jections  to  the  poinding  on  account  of  the  immaturity  of  the  corns 

<  poinded,  and  to  find  the  poinding  competent  so  far  as  regards  the 

<  grain  which  had  sprung  and  was  brairded ;  to  find  that  the  poind- 
^  ing  of  grain  not  brairded  was  inept ;  and  also,  that  the  poinding 
^  of  grass  was  incompetent,  as  it  is  contrary  to  the  rules  of  good 

<  husbandry  to  sell  grass  off  a  fisum  in  the  situation  of  Randerstone, 

<  as  it  ought  to  be  used  on  the  farm ;  to  find  no  expenses  due  to 

<  either  party ;  and,  with  these  findings,  remits  the  cause  to  the  io- 
'  ferior  court,  to  proceed  accordingly,  and  decerns. 

<  See  the  cases  of  Balkntine  v.  Watson,  15  June  1709,  and  E. 

*  Morton  v.  Somerville,  20  June  1705.' 
Both  parties  redaimed,  and  the  Court  ordered  eases,  in  which 


Advocators* 
Plens. 


The  advocators  pleaded — That  the  cases  referred  to  by  the  Lord 
Ordinary,  in  his  note  of  Ballantine  v.  Watson,  M.  10,526,  and 
Earl  of  Morton  v.  Somerville,  M,  6197,  established  the  cosope* 
tency  of  poinding  unripe  corns ;  and.  that  no  distinction  could  be 
drawn  in  respect  of  the  period  which  they  might  want  of  eoming  to 
maturity,  as  in  every  case  they  were  moveable,  and  oonsequendjr 
liable  to  the  diligence  proper  to  attach  moveable  subjects;  and 
that  the  poinder  was  either  entitled  to  obtain  a  warrant  to  sell  the 
crop  immediately  for  whatever  it  would  fetch,  or  to  get  an  order  for 
its  intermediate  protection  and  management,  until  it  should  be  in  a 
marketable  condition ;  and  that  the  same  rale  was  applicable  to 
the  sown  grass ;  and,  finally,  that  as  the  advocators  had  found  ample 
caution  for  the  rent,  the  landlord  was  bound  to  assign  to  them 
right  of  hypothec  over  the  crop. 


Res|K>ndents* 
Pleas. 


The  respondents  answered — That  the  poinding  was  inept,  as  the 
subjects  alleged  to  have  been  poinded  were  not  attachable  by  that 
diligence  at  the  time  that  it  was  laid  on.  It  was  only  inchoate^ 
and  could  not  be  completed  till  many  months  thereafter,  on  the  se- 
paration of  the  crops  from  the  ground.  By  the  law  of  pmnding,  as 
now  modified  by  tlie  bankrupt  statutes,  the  diligence  is  not,  and 
cannot  be  comi^ete  till  a  warrant  for  sale  is  obtained ;  and  it  is  qoite 
incompetent  to  sell,  as  growing  corns,  crops  which  are  only  just 
sown,  and  barely  visible  above  die  ground  i   TuUis  v.  Whyte^ 
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18  Jime  1817 ;  Samson  v.  M^Cubbin,  15  May  1822.     The  appli-  5  July  1833. 
cation,  therefore,  to  the  Sheriff,  for  authority  to  assume  the  ma-    ^"^V^ 
nagement  of  the  crop  till  the  proper  season  should  arrive  for  its  sale,  ^laer'aiid  ^' 
was  quite  incompetent ;  and,  on  the  other  hand,  it  would  be  equally  Othen. 
inept  and  unjust  to  sell  crops  of  wheat,  for  instance,  at  a  random 
value  of  40  s.  per  acre,  in  the  month  of  December,  when  it  was  in- 
trinsically worth  absolutely  nothing^,  whereas,  when  ripe,  it  would 
probably  be  worth  L.  25  or  L.  80. 

The  Court  altered  the  interlocutor  of  the  Lord  Ordinary,  and  re-  Judgment. 
mitted  the  cause  to  the  Sheriff  simplicitier. 

The  Lard  Justice-Clerk, — I  have  attended  particularly  to  both  Opinion  of 
die  decisions  referred  to  by  the  Lord  Ordinary ;  but  even  suppo-  ^"'*' 
sing  that  they  were  now  entitled  to  all  the  auth<Nrity  which  his 
Lordship  attributes  to  them,  I  do  not  think  that  they  warrant  the 
interiocutor  in  this  case.     In  one,  a  poinding  appears  to  have  been 
sustained  on  the  5th  of  August,  when  the  corn  was  probably  just 
ripe,  though  not  cut  down ;  and  in  the  other,  the  poinding  was  eze- 
cated  in  June,  at  a  season  of  the  year  when  the  value  of  the  crop 
might  probably  be  estimated  with  some  degree  of  fairness,  although 
it  could  not  be  ripe  for  some  weeks  to  come.*    But  how  is  it  possi- 
ble to  estimate  the  value  of  a  field  of  wheat  just  brairded  in  the 
month  of  December  ?  The  very  value  placed  on  it  in  this  schedule, 
of  fifity  or  sixty  shillings  per  acre,  is  evidently  a  random  sum,  as  it 
depended  entirely  on  the  subsequent  management ;  and  without  the 
liberty  of  assuming  the  possession  of  the  farm,  it  could  not  have 
been  worth  so  many  pence,  although,  in  the  following  Aug^t, 
when  ripe,  it  would  probably  be  valued  at  many  pounds.     The 
straw  could  not  be  poinded,  because  the  tenant  was  bound  to  con- 
sume it  on  the  farm ;  but  how  could  the  crop  be  poinded  without 
the  straw  in  the  month  of  December,  when  there  was  not  a  single 
ear  of  com  in  existence  ?  Looking  also  at  the  modifications  on  the 
diligence  of  poinding  introduced  by  the  bankrupt  acts,  I  do  not 
think  that  we  can  now  sustain  such  a  poinding  as  was  attempted 


The  other  Judges  concurred. 

£x»rd   Ordioaryy  Mduyn.  Act  Daoii  of  Fat.  (Hcpi^J  and  AdoM  Andtrmm. 

Alt.  K  Thomson  and  A.  M^NmSL         Pwmm,  WWos  ff  Bobertmm,  and  Joe 
MattQUf  Agents.  T.  CUrk. 

u. 
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SECOND  DIVISION. 
No.  CXVII.  5  July  183^ 

BALFOUR 

against 
LYLE  AND  H18  TRUSTEK 

« 

Tack. — Landlord  and  Tenant. — Assignation. — A  person  ha- 
vinff  purchased  lamb  in  the  occupation  of  a  subtenant^  in  the  belief  and 
on  the  faith  that  he  was  the  principal  tenant,  and  thai  the  whole  rent 
payable  by  him  was  due  to  the  landlord^  and  haviny,  in  that  character^ 
drawn  the  rents  from  him  for  some  years  ;  ajtenoards  accepted  a  w- 
nunciationfrom  him,  and  entered  into  possession  of  the  land,  being 
ignorant  of  the  existence  of  an  intermediate  lease  granted  at  a  muA 
lower  rent-by  the  former  landlord  to  his  own  agent,  who  had  raited 
money  on  it  by  an  assignation  (duly  intimated  to  the  subtenant)  of  the 
surplus  rent;— found,  that,  in  such  circumstances,  thepurcliaseraceeptr 
ing  the  renunciation  did  not  become  bound  to  pay  the  surplus  rent  due 
under  the  assignation  to  the  assignee  of  the  holder  of  the  latent  tacL 

m 

Mr  Graham  of  Gartmore  granted  a  lease  of  the  lands  of  Drum 
to  Lis  confidential  agent,  Mr  George  Dunlop,  for  nineteen  years, 
from  Martinmas  1813,  at  the  rent  of  about  L.70.  Mr  Dunlop,  at 
the  same  time,  granted  a  sublease  of  these  lands  to  George  Graham, 
the  old  tenant  then  in  possession,  for  the  same  period,  at  a  rent  of 
L.180,  thereby  leaving  a  surplus  rent  of  more  than  L.100  payable 
to  him  by  George  Graham.  The  object  of  tliis  double  transaction 
was  apparently  to  enable  Gartmore,  the  proprietor,  to  effect  an  ex- 
cambion  at  an  under  vialue  between  these  lands,  which  were  inda- 
ded  in  his  entail,  and  other  lands  which  he  held  in  fee-simple,  and 
afterwards  to  afford  him  the  means  of  selling  these  lands  of  Drum 
at  an  advantageous  price,  besides  reserving  the  surplus  rent  as « 
fund  to  be  used  by  his  agent  for  raising  money. 

George  Graham's  name  was  accordingly  retained  in  the  Gart- 
more rental  book  as  '  tenant*  under  his  new  lease,  at  a  rent  of 
L.180  ;  but  the  lands  were  excambed  for  those  of  Gartchells,  (also 
belonging  to  Gartmore,  but  not  included  in  his  entail,)  as  if  they 
were  only  worth  L.70  or  L.80  per  annum. 

After  the  excambion  was  effected,  Gartmore  sold  the  lands  of 
Drum  to  Mr  Lyle  for  L.3500. 

In  the  meantime,   Dunlop  raised  from  Mr  Balfour  a  sum  of 
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L.700,  for  an  annuity  of  L.100'per  annum,  out  of  his  surplus  rents  5  July  1833. 
from  the  lands  of  Drum,  and  granted  to  him  in  security  an  assigna-    ^^^V^^ 
lion  to  the  surplus  rents,  and  to  all  the  obligations  of  the  subtack,  Lyie^and' 
to  that  amount.     This  assignation  was  granted  in  May  1815.     But  Trustee. 
Dunlop  continued  to  pay  the  annuity  himself  down  to  1S26;  and 
although  the  assignation  was  duly  intimated  by  Balfour  to  George 
Graham,  the  subtenant^  in  1820,  yet  it  continued  latent  quoad  Lyle, 
the  new  landlord,,  down  to  the  time  when  both  Gartmore  and  Dun- 
lop became  utterly  insolvent  in  1826. 

In  the  meantime,  George  Graham  found  this  rent  of  L.180, 
whieh  he  was  bound  to  pay  by  his  lease,  excessive,  and  applied  to 
his  new  landlord  to  be  relieved  of  his  bargain.     Lyle,  accordingly, 
in  1822,  before  his  titles  to  his  new  purchase  were  conveyed  to  him, 
accepted  a  renunciation  of  the  lease  held  by  George  Graham,  and 
entered  into  possession  of  the  land.     No  demand  was  made  upon 
him,  in  consequence,  till  after  the  failure  of  Dunlop,  when  Robert 
Balfour,  the  cessioner  of  the  first  assignee  to  the  surplus  rents  of 
the  subtack,  demanded  payment  of  his  'annuity,  and  afterwards 
raised  the  present  action,  on  the  ground  that  Lyle,  by  accepting  a 
renunciation  of  his  right  from  George  Graham,  had  made  himself 
liable  to  implement  all  the  obligations  of  the  subtack  incumbent  on 
the  subtenant,  either  to  the  principal  tacksman  or  his  assignee. 
The  Lord  Ordinary  pronounced  the  following  interlocutor  :  *  The 
Lord  Ordinary  having  resumed  consideration  of  the  debate,  and 
advised  the  process,  finds,  that  Mr' George  Dunlop,  being  Gart- 
more's  tenant  in  the  lands  of  Drum,  granted  a  subtack  of  these 
lands,  and  assigned  the  surplus  tack-duty  to  the  extent  of  L.lOO 
yearly,  during  the  currency  of  the  subtack,  to  the  cedent  of  the 
pursuer,  which  assignation  was  duly  intimated  to  the  subtenant : 
Finds,  that  the  defender  acquired  the  lands  of  Drum,  and  was  al- 
lowed to  draw  the  full  subtack-duty  directly  from  the  subtenant, 
the  annuity  being  regularly  paid  to  the  pursuer  by  Mr  Dunlop,  who 
was  also  bound  in  personal  warrandice  :  Finds,  that  the  subtenant 
having  professed  his  inability  to  continue  to  pay  the  subrent,  re- 
nounced his  sublease,  which  was  accepted  by  the  defender  with- 
out any  communication  with  Mr  Dunlop,  the  principal  tenant : 
Finds,  under  these  circumstances,  that  the  right  of  the  pursuer 
being  validly  constituted,  cannot  be  defeated  by  this  transaction 
between  the  defender  and  the  subtenant :   Therefore  finds,  that 
the  defender  is  liable,  as  coming  in  place  of  his  subtenant,  to  pay 
to  the  pursuer  the  sum  of  L.100  half-yearly  during  the  years 
which  would  have  been  the  currency  of  the  sublease  if  not  renoun- 
ced, commencing  with  the  half-yearly  annuity  due  at  Whitsunday 
1827,  the  first  payment  subsequent  to  citation  in  the  process; 
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and  that  he  is  bound  to  gnmt  an  assignation  to  diat  extent,  out  of  tbe 
rent  payable  by  the  tenant :  Finds  no  expenses  doe,  and  decenu/ 
Note. — <  The  defender  ought  to  have  inquired  as  to  the  kaaeft 
on  this  poperty  at  the  time  of  bis  purchase,  and  be  would  hsTe 
ascertained  that  Graham  was  only  a  subtenant.  The  matter,  indeed, 
ought  to  have  been  distinctly  explained  to  him  at  Uie  time.  Again^ 
when  he  acoepted  the  renimciation  of  the  snbtack  from  George 
Graham,  on  seeing  that  be  was  not  principal  tenant,  he  shouU 
have  been  led  to  communicate  with  Mr  Dunlop,  the  prineipal  te* 
nant,  \dLich  must  have  produced  an  explanation,  which  would  pro- 
bably have  put  matters  on  their  proper  footing,  although  H  seens 
impossible  to  defeat  the  assignation,  which  was  validly  completed, 
because  the  defender,  through  neglect  of  his  own  interest,  was 
deceived  into  the  belief  that  he  was  safe  to  transact  with  the  sab- 
tenant.  Expenses  have  not  been  g^ven,  because  the  pursuer,  by 
not  levying  the  annuity  directly  from  the  subtenant,  but  consentiag 
to  receive  it  from  Graham's  agent,  (which  he  could  not  refuse,  per- 
haps, as  he  was  guarantee  for  it,)  contributed  to  continue  the  do- 
fender  in  his  ignixance  of  the  true  state  of  his  rights.  The  Sta- 
tion in  the  process  is  due  intimation  that  henceforward  the  assig- 
nee is  to  claim  the  annuity  from  the  subject  charged  with  it,  in 
terms  of  the  intimated  assignation.' 


The  defender  reclaimedj  and  the  Court  was  very  much  divided 
in  opinion,  both  on  the  merits  of  the  pleas  of  the  parties,  and  on  the 
circumstances  under  which  Mr  Lyle  had  accepted  of  the  renuncia- 
tion from  George  Graham.  At  length,  after  much  procedure, 
which  it  is  unnecessary  to  detail,  their  Lordships  agreed  to  remit  the 
following  special  issue,  to  be  tried  by  a  Jury,  viz.  ^  Whether  or  not 

*  Archibald  Lyle,  defender,  when  he  accepted  a  renunciation  by 
^  George  Graham  of  the  lease  of  the  lands  of  Drum,  knew  the  &ct 
^  of  the  transference  and  assignation  of  L.lOO,  due  uiider  the  sub- 

*  tack  of  these  lands,  to  Robert  Balfour,  pursuer  ? 

The  Jury  having  found  a  verdict  for  the  defender  on  this  issue, 
the  Lords,  when  the  cause  returned  to  them  to  apply  this  verdict^ 
altered  the  interlocutor  of  the  Lord  Ordinary,  and  assoilzied  the 
defenders. 


Lord  Ordinary,  Medwyn*         Act.  SkenB^  Buchanan  and  Shaw,       Alt*  Dean  ^Fi 
f Hope, J  and  S,  More.      Jamee  Pedie  and  Edward  MacmiBan,  Agents. 

u. 
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SECOND  DIVISION. 

No.  CXVIIL  6  July  1833. 

THOMAS  COLLIER 

agaimt 

JAMES  COLLIER  and  Oislera. 

Legitim. —  Legacy.  —  Approbate  and  Reprobate* — A  father 
kamng^  by  mil,  made  a  distribution  of  the  whoU  residue  of  his  es* 
tate  amongst  his  children  equaUy,  and  having  afterwards^  in  a  codt" 
dlj  restricted  the  interest  of  two  of  them  in  such  residue  to  a  Kferent 
of  a  particidar  sum^^found,  that  the  latter  could  not  demand  both 
this  provision  and  their  legitim. 

James  Collier  executed  a  trust-disposition  and  settlement  of  his 
whole  heritable  and  moveable  property,  the  purposes  of  the  trust 
being,  1st,  the  payment  of  debts ;  2d,  the  payment  of  an  annuity 
of  £.54),  and  certain  other  provisions  to  the  testator's  widow,  which 
she  accepted  in  lieu  of  her  legal  claims ;  and,  8d,  *  that  my  said  tru»- 

*  tees  shall  divide  the  remainder  and  residue  of  my  estate  equally^ 

<  and  share  and  share  alike,  among  my  children  procreated,  or  that 

<  may  be  procreated,  of  my  present  or  any  future  marriage,  and  the 

<  survivors  of  them ;'  with  various  directions  as  to  the  terms  of  pay*- 
ment,  application  of  interest,  and  previous  advances  to  the  children. 
The  testator  had,  at  the  date  of  this  settlement,  five  children,  two 
of  whom  were  Thomas  Collier,  (the  eldest  son,)  and  Robert  Hut- 
chison Collier. 

The  testator  some  time  afterwards  made  a  codicil,  altering  his 
settlement  in  the  following  particulars :  In  the  first  place,  he  in- 
creased his  widow's  annuity  to  L.100.     *  Secondly,  I  do  hereby 

<  restrict  the  provisions  to  my  sons,  Thomas  Collier  and  Robert 
'  Hutchison  Collier,  to  the  sum  of  L.  400  sterling  each,  to  which 

<  their  interest  in  the  residue  of  the  trust-estate  respectively  shall 

<  be  confined ;  and  I  direct  that  the  said  sums  shall  not  be  pay- 

<  able  to  my  said  two  sons,  nor  exigible  by  them  in  money,  but  the 

<  same  shall  be  invested  in  heritable  property  by  my  trustees  for 

<  their  behoof,  my  trustees  taking  the  title  to  and  in  favour  of  my 

*  said  sons,  in  liferent  respectively,  for  their  liferent  use  allenarly, 
«  and  to  the  children  of  their  body  in  fee,  under  a  declaration  that 

*  the  annualrents  or  profits  shall  be  purely  alimentary,  and  shall 
^  not  be  aSectable  by  the  debts  or  deeds  of  my  said  sons ;  declaring, 
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6  July  1833.    ^  that,  if  either  or  botli  of  my  said  sons  shall  predecease  me,  or 
^•^V^^    *  die  without  surviving  children,  the  provisions  to  him  or  them  so 
Collier  and      *  dying  shall  revert  and  be  considered  part  of  the  residue  of  the  trust- 
Others.  <  estate,  and  shall  be  divisible  among  my  other  children  and  their 

<  heirs,  in  terms  of  the  foregoing  deed  of  settlement.'  Thirdly,  the 
testator  directed  that,  in  the  division  of  the  residue  of  the  trust-es- 
tate, the  trustees  should  convey  to  his  son  James  Collier  certain  he- 
ritable subjects  specially  disponed  by  the  settlement;  but  declaring, 
that  ^  before  doing  which,  my  said  trustees  shall  cause  the  subjects 
'  to  be  valued ;  and  if  their  value  exceed  my  said  son  James's  share 

<  of  the  residue  of  my  estate,  he  shall  pay  to  the  others  concerned 
^  in  the  division  the  difiference  between  such  value  and  his  share;. 

*  and,  on  the  other  hand,  if  the  value  be  less  than  his  share,  he  shall 

*  be  entitled  to  payment  of  the  deficiency  out  of  the  remainder  of 

<  the  trust-estatei' 

The  testator's  wife  predeceased  him,  but  he  was  survived  by  all 
his  children  who  were  in  existence  when  his  settlement  was  exe- 
cuted* 

Thomas  Collier  brought  a  reduction  of  his  father's  settlement,  in 
so  far  as  it  affected  his  claim  of  legitim,  and  obtained  decree ;  and 
the  trustee  having  afterwards  raised  a  multiplepoinding,  both  be 
and  his  brother,  Robert  Hutchison  Collier,  claimed  in  that  process 
each  his  provision  in  terms  of  the  codicil,  in  addition  to  his  share  of 
the  legitim.  Robert  Hutchison  Collier,  however,  having  died  du- 
ring the  dependence  without  leaving  children,  his  representatives 
restricted  their  claim  to  the  amount  of  the  legitim  due  to  him. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
opinion :  <  Finds,  that  the  deceased  James  Collier,  by  his  deed  of  set- 

*  tlement,  11  March  1828,  made  over  his  whole  property  and  effects 

*  to  trustees,  for  the  purpose  of  paying  his  debts,  and  an  annuity  to 
^  his  widow ;  and  he  directed  the  remainder  and  residue  of  the 

*  estate  disponed  in  trust  to  be  divided  equally  among  his  children : 

<  Finds,  that  by  a  codicil,  of  date  1  April.  1831,  James  Collier  re- 
^  stricted  the  provisions  to  his  sons,  Thomas  Collier  and  Robert 

<  Hutchison  Collier,  to  L.400  each,  directing  that  the  said  sums 
'  should  not  be  payable  to  his  said  sons,  nor  exigible  by  them  in 

<  money,  but  should  be  invested  in  heritable  property  by  his  trus- 
^  tees,  taking  the  title  in  favour  of  his  sons  in  liferent,  for  their  life- 

<  rent  use  allenarly,  and  to  their  children  in  fee ;  and  with  a  deck- 

<  ration,  that  the  annualrents  shall  be  as  an  alimentary  fimd  to 

<  them,,  and  not  affectable  by  their  debts  or  deeds :  Finds,  that  the 

<  said  Thomas  and  Robert  Hutchison  Collier  brought  an  action  to 
.  .          <  set  aside  these  deeds,  in  so  far  as  they  interfered  with  their  claim 

<  of  legitim,  in  which  action  they  prevailed:  Finds,  that  lliomas 
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Collier  is  entitled  to  claim  legitim,  which,  as  the  widow  accepted  6  July  1833. 
a  conventional  provision  by  an  antenuptial  contract  discharging 
her  legal  claims,  and  that  there  were  five  children,  amounts  to  qq\y^„  ^iid 
one-tenth  of  the  free  moveable  funds  left  by  the  deceased :  Finds,  Others, 
that  having  claimed  the  legitim,  thus  repudiating  the  settlement, 
the  claimant  cannot,  in  virtue  of  said  settlement,  claim  the  special 
provision  of  L.400  also :  Finds,  that  by  the  terms  of  the  codicil, 
a  separate  estate  of  liferent  and  fee  is  created,  under  which  the 
children  of  the  claimant,  according  to  the  decision  of  the  Court  in 
the  case  of  Fisher  v,  Dixon,  24  November  1831,  are  entitled  to 
claim  the  fee  of  this  sum,  on  expiry  of  the  liferent  by  the  death 
of  the  Either,  although  the  father  shall  not  be  allowed  to  take  the 
liferent,  since  he  has  reprobated  the  deeds  by  claiming  the  legi- 
tim ;  and  therefore  sustains  the  claim  of  the  father  to  the  extent 
of  the  legitim,  and  also  the  claim  of  the  trustees  on  behalf  of  the 
children,  to  the  fee  of  L.400  bn  the  death  of  their  father.' 
Note. — <  The  case  of  Howden,  18  May  1821,  is  not  in  the  Fa- 
culty Collection,  and  it  is  very  shortly  reported  in  Shaw  and  Bal- 
lantine :  It  was  an  English  deed  too ;  and  this  and  other  circum- 
stances might  lead  to  a  different  decision  from  the  case  of  Hender* 
son,  26  July  1782,  which  the  Lord  Ordinary  has  followed  in  the 
present  case,  as  being  precisely  in  point,  and,  according  to  his 
view,  more  accordant  with  the  law  of  Scotland.  With  regard  to 
the  claim  of  the  children,  as  not  being  affected  by  any  objection 
which  cuts  off  the  right  of  the  liferenter  to  claim,  as  this  seems 
very  much  the  same  case  with  Fisher  v.  Dixon,  24  November 
1831,  the  Lord  Ordinary  feels  himself  bound  to  decide  in  con- 
formity with  it' 

Thomas  Collier  reclaimed;  and  the  Court  having  appointed  cases, 
it  was 

Pleaded  for  Thomas — As  the  codicil  does  not  declare  the  liferent  Claimant's 
provision  of  L.400  to  be  granted  in  lieu  of  his  share  of  legitim,  or  ^***^ 
of  his  legal  claims  generally,  he  must  be  found  to  have  right  to 
both ;  for  the  presumption  of  law  is  against  the  supposition  that 
the  testator  intended  this  provision  to  be  conditional  on  his  son's  re- 
nunciation of  his  legitim. 

The  only  circumstance  from  which  the  testator's  purpose  to  ex- 
clude the  legitini  ia  attempted  to  be  inferred  is,  that  it  is  a  settle- 
ment of  his  whole  property.  But  still  the  question  arises,  can  the 
testator  be  held  to  include  in  '  the  residue  of  the  trust-estate'  the 
claimant's  share  of  the  legitim,  although  he  had  no  power,  by  any 
mortis  causa  deed,  to  dispose  of  it  to  the  prejudice  of  the  claimant? 
The  case  of  Howden  and  others  v,  Crighcon,  18  May  1821,  in 
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6  July  I8da  which  the  cirenmstanoes  were  much  less  favourable  to  the  ddm  d 
legitim  than  here  occur,  is  a  direct  preeecient  in  the  daimsnt'B 
fiftvour.  The  settlement  there  was  also  a  general  one  of  tbe  tes- 
tator's whole  property,  and  the  &ct  that  it  was  made  in  India  was 
pleaded,  not  in  &your  o(  but  against  tbe  ehum  of  legitimi  no 
similar  right  being  recognised  by  the  law  of  England.  Meg.  M^ 
lib.  ii;  c«  97 ;  Stair^  L  5,  6,  and  iii.  8,  45 ;  Bcmlu  i.  5,  123;  ErJu 
iii,  9,  15,  16,  and  dO;  BdCs  Cam.  i.  148,  149,  and  632;  Duke 
and  Duchess  of  Buccleugh  v.  Earl  of  Tweeddale,  14  Feb.  1677, 
5toV,  M.  2369 ;  Murray  v.  Murray,  16  July  1678,  Slair,  M.  2372; 
Graham  v.  ILady  Balmain,  Dec.  1720,  Kameg^  M.  11,460;  Jer- 
vey  V.  Watts,  7  Jan.  1762,  M.  8170;  Primrose  v.  Crawford, 
10  Dec.  1771,  M.  Courtesy,  No.  1.;  Marshall  v.  Mlurshall's  Trus- 
tees, 21  Nov.  1829;  Fisher  v.  Di^Lon,  24  Nov.  1831,  2  Bhekri, 
492  and  518*. 


*  Tbe  following  account  of  the  case  of  Howden  was  giren  by  the  claimant:   '  Mr 

*  Howden  executed  a  will  in  the  English  form  at  Trincomalee  on  26  July  180%  ad 

*  died  in  March  1813.  Tbe  purposes  of  the  will  were:  1st,  The  payment  of  debls; 
'  2df  L.2000  to  be  laid  out  in  Government  funds,  the  interest  to  be  paid  to  his  wife, 
'  Ann  Howden,  '  as  a  provision  and  maintenance  for  her  during  her  natural  life ;'  and 

*  fiuling  her  by  death,  the  said  interest  to  be  paid  to  his  daughter  Isabella,  mod  the  ofi- 

*  tal  to  go  to  her  heirs  ;  '  3dfy,  I  give  and  bequeath  (notwithstanding  her  imprndsnt 
**  marriage  and  ungrateful  behaviour  to  me)  unto  my  daughter  Isabella,  (afterwards  Mn 
*<  Crighton,)  further,  the  sum  of  L.1000;'  4(A,  To  his  father,  L.1000;  5£&,  To  fads 

*  brother  William,  and  his  sister  Elizabeth,  L.  1000  each  ;  6tk,  The  residue  to  be  equaU 

<  ly  divided  amongst  his  brothers  and  sisters.     The  deed  concluded  by  a  ncminatioa  d 

*  executors.  A  multiplepeinding  was  raised,  in  which  the  testator's  daughter^  Mn 
'  Crighton,  appeared,  and  claimed  one-third  of  the  moveables  as  legitim,  and  anodwr 
'  third  in  right  of  her  mother  (to  whom  she  bad  succeeded)  as  jus  relicta.   Besides  thoe 

*  legal  provisions,  she  insisted  that  her  legacies  (tbe  interest  of  L.2000  and  the  capital 
'  of  L.  1000)  should  be  paid,  so  far  as  the  funds  went,  in  tbe  same  proportion  with  tbe 

*  other  legacies.    She  had  also,  and  separately,  taken  up  her  father's  heritage  as  hdr,  is 

*  the  value  of  L.  11,000,  in  consequence  of  the  will  being  defective  in  the  proper  dispo* 

*  ning  words  for  conveying  heritage.     Tlie  other  parties  contended,  that  the  jus  relicts 

*  was  excluded  by  the  general  import  of  the  will,  and  by  tbe  widow  taking  payment  of 
« the  interest  of  tbe  L.2000  till  her  death,  which  happened  in  1819.    As  to  the  )itgnm, 

*  the  claim  was  admitted ;  but  it  was  maintained,  that  Mrs  Crighton  could  not  take  both 
'  the  legitim  and'her  legacies.     It  was  also  maintained,  that  the  effect  of  tbe  widow** 

*  accepting  an  annuity  was  to  make  the  succession  suffer  a  tripartite  and  not  a  bipartite 

<  division  in  estimating  the  legitim.     Mrs  Crighton's  claim  to  heirship  moveables  mi 

<  not  disputed.  The  Lord  Ordinary  (  Alloway)  on  17  Jaauary  1821,  *  Finds,  that  Ike 
«  claimant,  Mrs  Criglitou,  by  taking  up  her  father's  heritage,  is  not  ezdudcd  from  faer 
*<  claim  of  legitim,  she  being  her  father's  only  child :  Finds,  that  the  legacy  left  bj  bar 
"  father,  not  being  declared  to  be  in  lieu  of  her  legitim,  may  be  claimed  by  her  out  of 
*'  the  dead's  part,  alongst  vrith  the  other  legatees  of  her  father :  Finds,  that  her  legitiB 
«  amounU  to  one-third  of  the  free  executry  left  by  her  father.  Wkh  regard  to  the  Icfscy 
«  or  provision  of  L.100  a-year  (t.  e.  the  interest  of  the  L.2000)  to  the  claioDsat'f 
'<  mother,  finds,  that  although  it  might,  under  the  sUtute  1681,  c.  10,  have  been  beU 
'*  as  a  sufficient  exclusion  of  the  terce  if  it  had  been  accepted  pf  by  the  widow,  yet  ts 
<*  this  turn  is  aot  decliired  to  be  in  full  9f  her  jus  relictsB^  the  widow,  and  h«r 
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It  vnB  answered  by  ike  testator's  other  diiklreo-^The  settlement,  6  July  183a. 
being  a  disposition  and  appropriation  of  the  testator's  whole  estate,     ^^*^V^^ 
shews  his  evident  intention  to  give  the  claimant  the  liferent  inte-  q^^  ^^ 
rest  of  the  provision  in  question,  in  fall  of  ail  he  could  demand  out  Others. 
of  the  succession.     For,  having  granted  an  annuity  to  his  widow,  Retpondentt* 
the  testator,  according  to  his  original  purpose,  <  divides  the  residue  Fleas. 

<  of  hns  estate  equally  among  his  children  ;'  and  afterwards  alters 
this  equal  distribution,  by  <  restricting  the  provision  to  his  sons^ 
^  Thomas  and  Robert,  to  the  (liferent  of  the)  sum  of  L.400each,  to 

<  which  their  interest  in  the  trust-estate  respectively  shall  be  con- 
'  fiued.'  No  words  could  more  plainly  manifest  a  purpose  to  put  the 
parties  to  their  election ;  BelFs  Cam,  i.  146 ;  BelTs  Princ.  510 ;  the 
case  of  Hendersons  r.  Hendersons,  26  July  1782,  ilf.  8191,  is  quite 
in  point  The  ease  of  Howden,  relied  on  by  the  claimant,  was  diffe* 
rent  in  its  circumstances,  and,  at  all  events,  if  those  circumstances 
were  sufficient  to  raise  the  question  which  here  occurs,  certainly  it 
appears  not  to  have  been  properly  discussed  or  deliberately  consi* 
dered,  and  cannot  be  held  to  overturn  a  judgment  which  was  en- 
tirely  overlooked. 

Lord  Crinffktie  thought  the  interlocutor  right,  and  that  the  case  OpiDion  of 
of  Howden  did  not  apply.     The  shares  of  Thomas  and  Robert  in  ^^^^ 


**  tative  Uie  claimant,  was  not  prevented  from  claiming  the  widow's  share  of  the  move. 

"  able  effects ;  and  therefore  finds  the  claimant,  as  the  representative  of  her  mother, 

«*  entitled  to  ooe-tbird  share  of  these  effects,  and  appoints  the  claimant  to  lodge  in  pro- 

*'  cess  an  account  of  the  amount  of  her  claim  upon  the  ^fleets  in  medio,  she  being  en- 

**  titled  to  draw,  in  the  case  of  a  deficiency  of  funds  in  the  dead's  part,  pro  rata  alongst 

**  with  the  other  legatees  of  her  father.     And,  with  regard  to  the  heirship  moveables, 

**  finds  the  claimant  entitled  to  heirship  moveables :   Finds  that  this  comprehends  the 

**  best  of  every  thing  of  a  class  not  fungible,*  &c.     Thereafter,  on  advising  a  represen- 

'  tatlon  and  answers,  his  Lordship,  on  10  March  1821,  *  In  respect  the  L.  100  per 

"  annum,  which  had  been  paid  to  Mrs  Howden  during  her  husband's  life,  and  which 

**  was  continued  after  his  death,  cannot  be  held  as  a  homologation  of  the  settlement,  nor 

"  as  any  consent  on  her  part  to  bar  her  legal  claim  of  jus  relicts ;  but  as  the  circum- 

"  stances  stated  by  the  representers  may  probably  open  the  plea,  how  far  the  payments 

"  made  to  her  may  not  still  be  imputed  as  payments  towards  her  legal  claims,  appoints 

**  particB  to  be  heard  upon  that  point ;  but  in  respect  this  does  not  affect  Mrs  Crighton's 

**  legal  claims  to  her  legitim,  and  to  her  share  of  the  jus  relicts  in  right  of  her  mother, 

**  which  are  not  bArred  by  the  legacies  lefl  to  her,  refuses  the  representation  quoad  ultra, 

**  and   adheres  to  the  interlocutor  complained  of.'      The  executors  reclaimed,  and 

<  pleaded,   1.  That  the  widow  had  no  right  both  to  the  jus  relictes  and  annuity  of  L.  100: 

>  2.  That  evidence  had  been  produced  that  the  widow  preferred  the  annuity,  and  dis- 

'  charged  the  jus  relictae :  3.  That  the  effect  of  this  discharge  was  to  add  the  jus  relicta 

*  to  the  dead's  part,  and  to  prevent  the  tripartite  division  :  4.  That  Mrs  Crighton  could 

'  only  claim  the  legitim,  and  had  no  right  also  to  claim  her  legacies  under  the  deed 

'  which  she  had  repudiated.     The  Court  (First  Division)  feflised  the  petition  without 
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0  July  I833i  the  whole  residae  were  at  first  equal  with  the  other  children,  and 
the  restriction  of  their  provisions  by  the  codicil  was  the  same  in 
efiect  as  if  the  legitim  had  been  expressly  excluded. 

Lord  Glerdee* — I  am  of  the  same  opinion  ;  but  I  confess.  I  would 
rather  have  put  the  decision  upon  this,  that  there  was  here  no  spe* 
cial  provision  or  legacy.. .  The  liferent  of  the  L. 400  to  each  of  the 
testator's  sons,  Thom&s  and  Robert,  was  not  of  the  nature  of  a  spe- 
cial provision,  but  a  mere  restriction  of  these  parties'  original  shares 
in  the  general  distribution  of  the  residue  of  the  estate.  The  inter- 
locutor does  not  toueh  the  case  of  Howden.  There  the  testator  di- 
rected the  interest  of  a  sum  to  be  paid  to  his  wife  during  her  life, 
and  afterwards  to  his  daughter,  to  whom  he  left  an  additional  sum, 
and  after  making  some  other  bequests,  he  left  the  residue  of  his  estate 
to  be  equally  divided  amongst  his  brothers  and  sisters.  If  in  the 
present  case  there  had  been  a  special  legacy  granted  to  the  claimant, 
and  if  it  had  not  been  declared  in  the  clause  of  distribution  of  the 
residue  of  the  estate  that  his  interest  in  that  residue  was  to  be  con- 
fined to  the  sum  mentioned  in  the  codicil,  then,  indeed,  this  would 
have  the  same  effect  as  the  case  referred  to. 

The  Lord  Justice^Clerk. — Lord  Glenlee  has  put  the  case  on  its 
true  footing.  The  codicil  is  just  to  be  viewed  as  if  it  had  been 
made  at  the  time,  and  had  actually  formed  part  of  the  settlement 

Lord  Meadowhank. — I  am  of  the  same  opinion. 
Judgment.  The  Court  adhered. 


Lord  MedwyH,  Ordinary.       For  the  Reclaimer,  Decs,       A.  Ferguum,  Agent.      For 
Respondent,  Graham  BdL        Z>.  BiouaUmf  Agent.         T,  Clerk. 


SECOND  DIVISION. 


No.  CXIX. 


6  Jufy  1833. 


WILLIAM  YEATS 

against 

ALEXANDER  THOMSON  and  Others. 


Writ. — It  is  no  objection  to  a  holograph  deed  of  settlement,  not  chal- 
lenged on  the  head  of  deathbed,  that  it  bears  afahe  date,  or  that  Ac 
witnesses  did  not  adhibit  their  sttbseriptions  as  required  by  statute. 
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The  late  Mr  James  Yeats,  who  was  a  native  of  Glasgow,  but  had  6  Jul;  I83a 
resided  chiefly  in  England,  granted  a  trust-disposition  and  settle-    ^^*V^^ 
ment,  in  favour  of  the  defenders,  of  the  island  of  Shuna,  and  cer-  xhomMn  and 
tain  other  heritable  property  in  Scotland,  with  directions  that  the  Others, 
trustees  should  convey  the  subjects  to  the  magistrates  of  Glasgow, 
or,  £EuIing  their  acceptance,  to  any  fixed  public  body  whom  his 
trostees  might  appoint,  in  order  that  the  disponees  might  apply  the 
rents  for  certain  charitable  and  other  public  purposes.     The  deed 
was  holograph,  and  contained  a  testing  clause,  bearing  that  it  was 
written  with  the  granter's  own  hand,  and  was  subscribed  of  a  par- 
ticular date,  before  his  two  servants,  who  also  subscribed  as  wit- 
nesses. 

The  heir-at-law  brought  a  reduction  of  this  settlement,  chiefly 
on  the  grounds,  1.  That  the  witnesses  neither  saw  the  granter 
subscribe,  nor  heard  him  acknowledge  his  subscription ;  2.  That 
the  deed  bears  a  false  date,  and,  if  it  was  signed  by  the  granter  at 
all,  it  was  signed  upon  a  Sunday,  and  is  therefore  null ;  Forbes  v. 
The  Earl  of  Aberdeen,  17  Jan.  1702,  M.  15,003. 

It  was  pleaded  in  answer — 1.  Holograph  deeds  do  not  require  Defend  ere* 
the  statutory  solemnities ;  Stairs  iv.  12,  6  ;  Ersk,  iii.  2,  22.  2.  The  ^^®^ 
date  is  not  essential  to  a  deed,  unless  when  it  is  challenged  on  the 
head  of  deathbed ;  Ersk,  ii.  3,  18  and  22;  Wemyss  v.  Hay,  5  June 
1821,  affirmed,  19  April  1825.  3.  It  is  sufficient  by  the  act  1681, 
0.  5,  to  have  authorised  the  subscription  of  a  witness,  *  that  the 
<  party  did,  at  the  time  of  the  witness  subscribing,  acknowledge  his 
*  subscription ;'  and  a  party  may  acknowledge  his  subscription 
either  in  words,  or,  as  is  frequently  done  in  practice,  by  presenting 
the  deed  with  his  signature  to  the  witness  who  is  to  subscribe. 

The  Lord  Ordinary  assoilzied  the  defenders  from  the  conclusions 
of  the  libel,  and  found  no  expenses  due  to  either  party ;  and  to  this 
judgment  the  Court  adhered.  Judgment 

Lord  Moncreiff',  Ordinary,         For  Pureuer,  Jameson^  M,  P,  Brown,         Cwai^^M  ^ 
G.  MacdowaU,  Agents.  For  Defenders,  J,  A,  Murray,  Skene,  J,  C, 

Reddie,  W.  S.  Agent.         T.  Clerk. 

S. 
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FIRST  DIVISION. 

No.  CXX.  9  Jub/  1838. 

MRS  HELEN  CULLEN  or  MACKENZIE 

againsi 
WILLIAM  EWING. 

PnocESS.— Expenses. — Where  a  party^  pendente  proeeuu,  has  olh 
tained  decree  for  the  modified  expenses  of  certain  incidental  disewh 
sums^  fonndj  on  his  uMtnaiely  succeeding  in  the  cause  with  expensG^ 
that  he  was  not  entitled  to  a  larger  sum  for  these  incidental  Ss- 
eussions  than  what  had  been  previously  modified  and  decerned  fir. 

Act  P.  Sabertmm.       Wm.  Dakymph,  &  S.  C.  Agent.        Ak.  CuHm^ume.        Tf^ 
therspooH  ff  Mack,  W.  S.  Agents. 

(No  Papers.)  T. 


FIRST  DIVISION. 

No.  CXXL  9  Jufy  1833. 

JOHN  CAMPBELL 
against 
ARCHIBALD  CAMPBELL'S  TRUSTEES 

Presumption. — Proof. — A  party  having ganey  as  a  commansaibri 
to  the  West  Indies^  and  iiot  having  been  heard  offofr  thirty  yearst 
held  that  the  mere  elapse  of  time  did  not  afford  sufficient  presunqikA 
of  his  death,  but  a  proof  allowed  of  circumstances  tending  to  prm 
his  death. 

By  trust-disposition  and  settlement,  executed  by  Archibald  Camp- 
bell of  Ardmarnock,  the  residue  of  his  trust-estate  was  destined  'to 

*  and  in  favour  of  George  Campbell,  his  eldest  lawful  son,  in  liferent, 

*  for  his  liferent  use  allenarly,  and  to  the  heirs-male  of  his  body  in 

*  fee ;  and  during  the  non-existence  of  such  heirs-male,  to  him,  the 
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^iaid  George  Campbell,  in  trust,  for  their  use  and  behoof;  whom  9 July  issa 
<  fidling,  to  John  Campbell,  his  second  son,  and  the  heirs-male  of    ^^*^V^^ 

George  Campbell,  the  first  in  the  above  destination,  left  this  Trustees. 
oooDtry,  unmarried,  in  1802,  and  was  understood  to  have  gone  to  the 
West  Indies,  and  had  not  since  been  heard  of.  In  1824,  John  Camp- 
bell, eldest  son  of  John  Campbell,  the  truster^s  second  son,  was  ser- 
ved heir  of  provision  under  the  above  deed,  and  in  a  process  of  mul- 
tiplepoinding  claimed  the  amount  of  the  residue,  in  consequence  of 
die  fidlnre  of  his  uncle  George,  and  heirs- male  of  his  body.  He  rest- 
ed that  claim  upon  the  presumed  death  of  bis  uncle  ;  and  in  support 
of  diis  presumption,  he  founded  on  the  following  circumstances : 
1.  That  George  Campbell  had  gone  to  the  West  Indies,  (an  un* 
kalthy  climate,)  as  a  common  sailor,  so  far  back  as  the  year  1802, 
and  had  never  been  since  heard  of.  2.  That  from  the  respectability 
of  his  connections,  the  number  of  his  relations,  and  the  prospect  he 
bad  of  succession  through  his  &ther  and  other  friends,  some  infor- 
mation respecting  him,  or  communication  from  him,  would  have 
been  received  if  he  had  been  alive.  3.  That  it  was  then  the  gene- 
nd  belief  of  his  friends  and  acquaintances,  and  particularly  one  of 
the  trustees,  that  he  was  then  dead ;  and,  4.  That  the  claimant  ha- 
ving been  served  heir  of  provision  to  George  Campbell,  upon  a  proof 
led  before  a  jury,  that  proof  was  considered  by  the  jury  su£5eient  to 
atiafy  them  of  the  death  of  George  Campbell.  The  Court  at  thai 
.  time,  (3  June  1824,)  did  not  consider  the  mere  hipse  of  twenty-two 
years  sufficient  to  afford  presumption  of  the  death  of  George  Camp- 
bell, so  as  to  entitle  the  claimant  to  payment  of  the  provision,  unless 
iqK>n  sufficient  caution,  which  the  claimant  could  not  find ;  but  that 
the  claimant's  service  might  be  a  sufficient  title  to  entitle  him  to  the 
enjoyment  of  the  interest  of  the  provision  in  the  mean  time ;  and  an 
interlocutor  was  pronounced  accordingly. 

In  1832,  the  claimant  renewed  his  application  for  the  principal  Purauer*8 
torn  in  the  provision ;  and,  in  support  of  this  claim,  he  referred  to 
the  circumstances  founded  on  by  him  in  1824,  and  in  addition 
pkaded-^l*  That  nine  years  more  had  elapsed  without  any  thing 
being  heard  of  the  party  supposed  to  be  dead,  which  increased  the 
presumption  of  his  death.  2.  The  existence  of  the  present  fund, 
and  proceedings  in  this  process,  had,  during  this  period,  led  to  every 
possible  inquiry  on  the  part  of  his  friends  and  relatives,  all  which 
resulted  in  strengthening  the  belief  and  opinion  that  he  is  long  ago 
dead.  3.  During  these  nine  years,  there  has  been  most  continued 
and  extensive  intercourse  between  this  country  and  the  West  In- 
dies ;  and  if  George  Campbell  had  been  actually  alive,  some  report 
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9  July  1833.  ^^  information  regarding  him  would  have  been  received  by  his 
friends ;  and,  4.  This  inference  is  confirmed  by  the  &Tther  con«- 
deration,  that  George  Campbell  was  proved  to  have  been  connected 
with  so  many  persons  in  Scotland,  many  of  a  better  rank,  that  if 
alive,  he  would,  during  the  additional  nine  years  which  had  elapsed, 
in  all  human  probability  have  had  some  communication  with  his  re- 
lations and  connections.  All  these  circumstances  afford  presump- 
tive evidence  much  liiore  pregnant  than  has  been  admitted  by  the 
Court  in  analogous  cases,  particularly  in  the  case  of  Ruthven  «. 
Clark,  29  Feb.  1628,  M.  11,629;  French  v.  Eari  of  Wemyss,  19 
June  1706,  M,  12,644;  Hog  v.  Home,  M.  12,645;  Lord  Ash- 
burton  t?.  Baillie,  7  Feb.  1811,  in  which  last  case,  although  caution 
was  required,  yet  it  was  limited  to  a  very  short  period. 

If,  however,  these  circumstances  should  not  be  considered  suffi- 
cient to  entitle  the  claimant  to  uplift  the  money  without  caution, 
which  he  was  not  in  a  condition  to  offer,  he  was  ready  to  support 
it  with  additional  evidence,  and,  in  particular,  he  offered  to  proTe, 
1st,  That,  many  years  ago,  a  report  reached  Archibald  Campbell 
of  Ardmarnock,  father  of  the  said  George  Campbell,  that  his  son 
bad  joined  it  privateer  in  the  West  Indies,  and  had  been  drowned 
by  the  upsetting  of  a  boat  or  launch,  when  going  ashore  on  tiie 
Jamaica  coast  for  water ;  tliat  Ardmarnock  then  made  particular  in- 
quiry, especially  at  a  sailor  of  the  name  of  Macivor,  (now  dead,) 
and  who  had  been  long  in  the  West  Indies  :  That  Macivor  then 
informed  Ardmarnock,  that  he  had  met  with  a  party  of  the  sailon 
belonging  to  the  said  privateer,  who  told  him  the  whole  dreoffl* 
stances  connected  with  the  loss  of  George  Campbell,  which  cir- 
cumstances were  then  detailed  by  Macivor  to  Ardmarnock.  ^ 
That  Ardmatnock,  after  making  this  inquiry,  was  perfectly  satis- 
fied of  the  truth  of  the  report- and  statement  of  Macivor,  and  fre- 
quently expressed  his  full  belief  that  his  son  George  was  dead,  and 
had  perished  in  the  manner  already  stated,  dd.  That  Macivor,  du- 
ring his  lifetime,  gave  the  same  account  of  the  death  of  Geotge 
Campbell  to  many  other  persons  which  he  had  given  to  Ardmaraock, 
wheh-specially  questioned  by  them  on  the  subject;  and,  4th,  That 
the  report  of  the  death  of  George  Campbell,  in  the  above  maoQer, 
was  at  one  time  current  in  Argyleshire,  and  believed  by  all  tiiofie 
to  whom  the  circumstances  were  revealed. 


Judgment.  The  Court  did  not  consider  the  mere  lapse  of  time,  and  the  abr 

sence  of  any  communication  from  George  Campbell,  as  affording 
sufficient  presumptive  evidence  of  his  death,  so  as  to  entitle  tite 
claimant  to  uplift  the  principal  sum  without  caution;  but  they 
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allowed  the  claimant  a  proof  of  the  additional  circumstances  offered  9  July  1833. 
to  be  proved  by  him*  '^'^V*^ 

Campbell  v. 
Campbeirs 
Lord  Ordinary,  FuBertoiu       Act  Graham  BdL      Lomond  {•  Newton^  W.  S.  Agents*  Truste€8. 

Alt  J,  TaiL        Miller  ff  Forbes^  W.  S.  Agents.         J9.  Cieii. 

T. 


SECOND  DIVISION. 

No.  CXXII.  9  July  1883. 

WADDELL  AND  HUSBAND,  &c. 

offainst 
RYMERS. 

Provision  to  Heirs  and  Children. — Fiar  and  Liferenter.' — 
Assignation. — A  testator  having  dispmied  his  estate  to  his  son  in 
liferentyfor  his  liferent  use  allenarly^  and  to  the  heirs  of  his  body  in 
Jee^  under  the  burden  of  paying  certain  provisions  to  his  other  chih 
dren,  and  legacies^  and  the  son  having  cfterwards  become  insolvent^ — 
question^  whether  it  be  competent  for  the  legatees  to  lead  an  adjudica^ 
turn  against  him^  as  fiar  of  the  estate^  for  their  provisions  f 

The  late  John  Rymer  executed  a  general  settlement,  by  which  he 
€»>nveyed  the  whole  of  his  lands,  &c.  of  Cliftonhill  to  his  eldest  son, 
John  Rymer  junior,  in  liferent,  for  his  liferent  use  allenarly,  and  to 
the  heirs  of  his  body  in  fee ;  whom  failing,  to  his  daughter,  Eliza- 
beth Rymer,  also  in  liferent,  for  her  liferent  use  allenarly,  and  the 
heirs  of  her  body  in  fee ;  whom  failing,  to  other  substitutes.  By 
like  same  deed  he  likewise  disponed  several  other  properties  to  his 
eldest  son,  John  Rymer,  and  the  heirs  of  his  body ;  whom  failing, 
to  the  said  Elizabeth  Rymer,  and  other  substitutes ;  and,  finally, 
the  deed  declared,  that  these  dispositions  were  granted  under  the 
reservation  of  his  own  liferent,  and  the  burden  of  all  his  just  debts, 
and  of  certain  provisions  and  legacies,  viz.  L.6000  to  his  daughter, 
Elizabeth  Rymer  or  Waddell,  L.4000  to  his  grand-daughter,  and 
X*.500  to  Thomas  Rymer. 

The  testator  died,  and  was  succeeded  by  his  son,  John  Rymer 
Junior,  who  became  insolvent;  and  the  legatees,  Mrs  Waddell  and 
others,  then  led  adjudications  against  John  Rymer  junior,  as  fiar  of 
the  estate  of  Cliftonhill.  An  adjudication  was  also  led  against  the 
same  estate  by  an  heritable  creditor  of  old  Mr  Rymer,  who  held  a 
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Waddell  and 
Husband,  &c. 
V.  Rymeis. 


9  July  idsa.   bond  of  L.4000  pv^r  it.    The  wbple  of  Jobn  Hymer  jumor's  estate 
including  CliftODhill,  was  then  sequestrated,  and  a^n  action  of  rank' 
ing  and  sale  was  instituted ;  but  as  doubts  were  entertained  of  the 
competency  of  selling  the  estate  of  Qiftonhill  under  that  procei^ 
on  the  ground  that  John  Kymer  junior,  the  common  debtor,  vas 
not  the  fiar,  but  had  only  a  liferent  of  that  estate,  a  summons  of 
declarator  was  raised,  at  the  instance  of  Mrs  Waddell,  to  hsTeit 
found  and  declared,  *  that  the  said  disposition  and  deed  of  setdement 
of  John  Rymer  senior  was  g^nted,.and  the  whole  subjects  there- 
in contained  were  conFcyed,  under  the  express  burden  of  the  pay- 
ment of  the  legacies  and  provisions ;  and  that  the  fee  and  property 
of  the  lands  of  Ciiftonhill  was  liable  to  be  attached  for  these  pr<H 
visions ;  and  that  it  was  competent  for  the  pursuers,  or  any  one 
of  the  adjudging  creditors,  or  other  parties  interested,  under  tke 
action  of  ranking  and  sale,  t^o  sell  and  dispose  of  the  said  laodsy 
&c.  for  division  amongst  the  creditors  of  the  said  deceased  John 
Rymer  senior,  and  of  those  having  legacies  or  provisions  left  to 
them  by  his  said  deed  of  settlement,' 

This  action  w^  opposed  by  John  Rymer  junior  and  his  ebildren, 
who  maintained,  that  the  adjudications  led  against  the  estate  of 
Ciiftonhill,  and  against  him,  John  Rymer,  as  fiar  thereof,  were  in- 
competent, and  that  the  said  estate  could  not  be  sold  for  his  debts, 
nor  for  the  legacies  left  by  the  testator,  who  had  only  conveyed  a 
liferent  of  these  lands  to  bis  immediate  heir,  and  had  specially  des- 
tined the  rest  of  his  property  for  the  payment  of  his  bequests. 

The  Lord  Ordinary  took  the  cause  to  report  on  oas^  The 
Court  w^  of  opinion  th^t  it  was  unnecessary  in  this  action  tp 
decide,  whether  the  adjudications  against  John  Rymer  junior,  asfiar 
of  the  estate,  were  competently  led  by  the  legatees  of  old  Rymer, 
in  the  capacity  of  creditors  of  the  cominon  deb^r ;  but  that  it  m 
enough  to  fipd  at  present  tbat  the  estate  was  liable  for  the  debts 
and  legacies  of  the  testi^tor,  without  deciding  whether  it  oould  be 
adjudged  for  the  debts  of  John  Rymer  junior* 


Opinion  of 
Court. 


The  Lai'd  Justke^Clet^k  said — The  diligeqqe  certainly  does  notap- 
pear  to  be  very  correctly  led ;  and  I  have  some  dpubta  as  to  the 
competency  of  allowing  this  process  of  ranking  and  sale  to  go  oQi 
in  respect  that  the  adjudications  are  led  by  (he  legatees,  in  theebt- 
racter  of  creditors  of  John  Rymer  junior.  At  the  same  time,  there 
.  can  be  no  doubt  that  the  pursuers  are  entitled  to  decree,  in  terms 
of  the  declaratory  conclusions  of  their  SMmmons,  that  the  fee  of  the 
estate  of  Ciiftonhill  is  liable  to  be  adjudged,  not  merely  for  the 
.debts,  but  also  for  the  legacies  of  John  Rymer  senior. 

Liord  CringleHe. — The  legi^tees,  before  they  can  adjudge,  must 
first,  however^  constitute  their  claims  by  decree  against  the  estate. 
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Lard  G&n&e.-— The  oredlton  of  the  atiiMtor  tiiust  plmnly  first  9  July  1833. 
eosstitate  their  debts  by  decree  against  the  heit,  and  then  adjudge    ^^"^V^^ 
the  lands ;  but  that  does  not  at  all  affect  the  question  as  to  the  lia^  H^band'^c. 
bility  of  the  fee  for  the  debts  of  John  Rymer  junior,  the  heir.  v.  Rymer. 

The  following  interlocutor  was  pronounced :  *  The  Lords,  &c.  j^^      ^^^ 

<  find,  that  the  lands  of  CliftonhlU  are  likble  for  the  debts  of  the 

<  said  John  Rymer  the  elder,  and  the  provisions  in  his  settlements ; 
f  and  with  this  finding,  remit  to  the  Lord  Ordinary  to  proceed  ae« 
*  cordingly;  reserving  all  questions  of  relief  or  claims  in  the  rank* 

<  ing,'  &o« 

Lord  Ordinary,  ModttnaM.  Act  Boyd  Cfngmhidda,  Alt.  Graham  BdL 

Woihenpoon  j;  Mack,  And  Chaa.  MacdouaQ,  Agents.         T,  Clerk. 

u. 
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FIRST  DIVISION. 

Mo.  CXXIU.  10  July  1833. 

WILLIAM  INGLIS 

againH 

ROBERT  TAYLOR  Jun.  &  Company. 

Li£6AL  DitiGBNCBt-^IliPiiisoMMEMT. — A  party  having  been  impri'' 
sanedf  Jbttr  different  timet^  upon  the  mxme  captioUy  drcumstanceg  in 
which  a  bill  of  suspension  and  liberation  offirred  without  caution  was 
refused. 

Inglis  having  been  imprisoned,  under  diligence  at  the  instance  of 
Taylor  and  Company,  presented  the  present  suspension  and  libe- 
Tation,  in  which  he  stated  the  following  circumstances :  That  having 
been.cbargedj  in  virtue  of  letfeerd  of  horning,  raised  at  the  instance 
of  Taylor  and  Company,  letters  of  caption  were  afterwards  taken 
out  l^fainst  hiip,  upon  which  he  was  incarcerated,  on  3d  August 
1882.  He  then  applied  for  the  benefit  of  the  Act  of  Grace  ;  and 
fke  creditors  having  failed  to  lodg^  the.  aliment  awarded  to  him,  he 
'Was  liberated  Qn  the  4th  of  September*  He  was  agun  apprehend- 
ed and  imprisoned,  upon  the  same  caption,  on  the  15th  of  Septem- 
ber ;  but  having  executed  a  disposHiofi  omnium  bonorum,  he  was  li- 
berated, by  consent  of  the  incareerating  ca'editors,  on  10th  October. 
Ob  (be  18tb  of  January  1833i  be  was  again  apprehended,  on  the 
flame  c^ptfon,  and  impriaoned  a  third  tvne  in  the  Glasgow  jail,  when 
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10  July  1833.  ^^  ^''^  again  liberated  by  consent  of  the  incarcerating  creditor, 
v^py^    On  the  11th  of  May  he  was  a  fourth  time  apprehended,  6n  the 
Inglis  V,         same  diligence,  and  imprisoned  at  Hamilton,  when  he  presented 
^y  or  jun.      ^.^  |^.|j  ^^  suspension  and  liberation,  and  pleaded — 


Suspender's 
Pleas. 


Charger^s 
pleas. 


That  although  the  debt  and  diligence  were  not  discharged  upon 
his  being  liberated  under  the  Act  of  Grace,  upon  the  failure  to  lodge 
aliment,  and  therefore  the  second  use  of  the  diligence  may  not  hare 
been  illegal,  still  a  creditor  is  not  entitled  to  use  his  diligence  in  an 
oppressive  manner ;  'Ersk.  iv.  3,  28 ;  and  it  has  been  found,  that  a 
person  liberated  under  similar  circumstances  could  not  summarily  be 
imprisoned  on  the  same  caption;  Law,  10  Dec.  1709,  M.  11,803. 
No  doubt  it  was  afterwards  found,  that  a  debtor  liberated  from  pri- 
son under  the  Act  of  Grace  may  be  again  imprisoned  on  the  same 
caption;  Abercrombie,  17  June  1759,  M.  11,811 ;  yet  it  was  there 
laid  down,  that  if  the  creditor  use  his  diligence  in  an  oppressive 
manner,  the  debtor  may  obtain  relief  by  suspension.     The  same 
doctrine  was  laid  down  in  the  case  of  Fulton  v.  Pollock,  15  Not. 
1769,  M.  11,815 ;  and  in  Boyd  v.  Ponton,  1  Jan.  1811 ;  Morison 
V.  Forbes,  3  Jan.  1826 ;  where,  although  a  second  incarceratioD 
was  allowed,  after  liberation  on  the  Act  of  Grace,  yet  that  was  on- 
ly permitted  in  consequence  of  an  alleged  change  of  circumstances. 
The  suspender's  case  is  much  stronger  than  any  of  these,  where 
there  was  only  a  second  imprisonment ;  but  here  the  same  diligence 
was  four  different  times  carried  into  execution,  and  the  suspender 
was  four  times  imprisoned  within  nine  months^  which  must  be  con- 
sidered such  an  oppressive  use  of  the  diligence  as  to  entitle  the  sus- 
pender to  his  liberation. 

Armvered — Liberation  under  the  Act  of  Grace,  or  the  execution 
of  a  disposition  omnium  bonorum,  does  not  discharge  the  diligence, 
or  prevent  the  debtor  from  being  again  incarcerated  on  the  same 
caption.  This  was  found  in  all  the  cases  referred  to  by  the  sus- 
pender, and  is  laid  down  by  Erskine,  iv.  3,  28 ;  Belly  ii,  557.  Id 
cases  of  grievous  hardship  and  oppression,  the  Court  may  interpose 
and  give  relief;  but  the  exercise  of  this  power  is  to  be  had  recouise 
to  only  in  very  strong  and  clamant  cases.  The  circumstances  of 
this  case  preclude  the  fiivourable  consideration  of  the  Court,  as  it 
cannot  be  held  that  there  was  any  oppressive  use  of  the  diligence 
by  the  respondents. 

The  charger  was  first  liberated  on  a  promise  to  execute  a  dispo- 
sition of  some  heritable  property,  which  he  was  known  to  possess; 
but  having  refused  to  do  this  after  he  was  liberated,  he  was  a  se- 
cond time  imprisoned ;  and  on  applying  for  aliment  it  was  refused, 
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Qodl  he  executed  a  disposition  omnium  bonorum,  as  required  by  10  July  183a 
the  statute.    This  he  at  last  did,  when  he  was  again  liberated.   The    ^^V^^ 
respondents  then  proceeded  to  realise  the  funds  under  this  disposi-  iq^i^^^'^  qT 

tion,  when  it  was  found,  that  the  suspender  had  conveyed  away  the 

pr(^erty,  coUusively,  to  some  of  his  wife's  relations,  which  dispo-  p|"j^' ' 
sidons  were  not  delivered  till  after  the  date  of  the  disposition  om- 
nium bonorum.  When  this  was  discovered,  the  suspender  was 
again  incarcerated,  with  the  view  of  making  him  legally  bankrupt, 
80  as  to  found  a  reduction  of  these  collusive  conveyances ;  but,  on 
that  occasion,  he  was  only  a  few  hours  in  custody.  It  afterwards, 
however,  appeared  that  the  property  which  the  suspender  should 
have  accounted  for  amounted  to  L.610,  while  his  whole  debts  only 
amounted  to  L.  101  :  9  :  10 ;  and  the  suspender  having  refused  to 
give  any  explanation  in  regard  to  the  funds  and  effects  which  he 
ought  to  have  accounted  for,  he  has  been  again  incarcerated,  till 
he  give  that  explanation,  leaving  him  to  seek  his  relief  in  a  pro- 
eess  of  cessio,  if  he  thinks  he  can  succeed  in  such  a  process,  while 
he  conceals  and  refuses  to  give  any  explanation  as  to  his  funds. 
It  is  impossible,'  in  these  circumstances,  to  allege  oppression,  so  as 
to  entitle  the  suspender  to  obtain  his  liberation  from  the  equitable 
powers  of  the  Court ;  more  particularly  as  the  bill  is  offered  with-* 
out  caution. 

The  Lord  Ordinary^  ^  in  respect  of  the  explanation  given  in  the 
'  answers,  and  that  Ao  caution  is  offered,'  refused  the  bill,  with  ex* 
penses.     His  Lordship  added  the  following  note :  <  Under  the  de- 

*  cisions  of  the  Court,  it  is  impossible  to  maintain  that  the  impii* 

*  sonment  was  not  legal,  merely  because  the  complainer  was  pre- 

*  viously  imprisoned  and  liberated,  either  on  the  Act  of  Grace,  or 

*  voluntarily.     The  Court,  however,  have  certainly  power  to  inter- 

*  pose,  if  it  be  shewn  that  the  diligence  of  the  law  is  oppressively  used. 
<  Bat  here  the  statements  in  the  answers  go  far  to  shew  that  the  real 
'  state  of  the  case  is  the  reverse,  and  that  the  complainer  has  abn- 

*  sed  the  confidence  of  his  creditor,  and  been  engaged  in  a  struggle 
'  to  prevent  his  property  from  being  applied  to  the  payment  of  his 

*  debts.     He  had  a  clear  and  easy  remedy,  if  his  conduct  had  been 

*  correct,  in  a  process  of  cessio  bonorum.     Still,  if  caution  had  been 

*  offered,  the  Lord  Ordinary  would  have  been  inclined  to  pass  the 

*  bai.' 

The  suspender  reclaimed^  but  the  Court  unanimously  adhered*       Judgmtnt. 

Lord  Mancmff^  Ordinary.  Act.  Cuninghamt.  F,  HamOUmf  W.  S.  Agent. 

Alt  Dtan  o/Fac  (Hope,)  Palon.  danpbdl  i  Trail,  W.  S.  Agents.        D. 

Clerk. 

T. 
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No.  CXXIV.  10  July  i8aa 

ARCHIBALD  GIBSON 

apainsi 

SIR  CHARLES  FORBES^  Bart. 

Bankrupt. — Stat.  1696. — A  pipe  of  wine  hating  been  purdmed 

from  totne^merdicadsj  and  the  purchaser ,  after  paying  the  pnee^  ho" 

ving  allowed  it  to  remain  in  the  wine^merehaaUf  eeUarSj  where  it  vm 

pldced  in  particular  bintf  and  entered  in  the  bin^ooks  as  the  proper^ 

ty.ofthe  purchaser  ;  and  some  years  afterwards^  an  exchange  hor 

.  ving  taken  place  fir  wine  of  a  different  vintage^  part  of  the  stoA  of 

'  the  same  win^  merehahtSj  which  was  also  entered  separatdy  from 

,'  the  selleri  stocky  and  the  wine  having  been  sent  to  and  received  by 

r  the,  purchaser  within  sixty  days  of  the  setter^  bfif^^hriif^  ;-^oimid 

*  that  the  transaction  was  not  redueible  wilier  the  statute  1696. 

In  November  1821,  the  defender  ordered  from  Lyall  aod  Caigill 
a  pipe  of  port  wine,  which  he  directed  them  to  bottle  and  put  aside 
for  him  till  feather  orderS)  which  was  done,  and  the  wine,  con«sting 
of  fiii(y:-f)ix  dozen,  was  placed  in  two  bins  in  their  cellars,  and  en- 
tered in  the  bin^book  in  the  name  of  the  defender.  The  price 
of  the  wine  was  L.I47,  Ss.,  and  the  defender,  in  January  1822, 
remitted  a  bank  bill  for  L.150,  the  receipt  of  which  Lyall  and 
Cargill  acknowledged,  by  letter  of  30  January  1822,  which  men^ 
tioned,  at  the  same  time,  that  they  had  the  wine  keeping  for 
him.  Tb^  wine  was  regularly  entered  in  the  several  bin-bodu, 
ffom  1822  to  1826,  as  the  property  of  the  defender.  The  bin- 
hook.  aj[t0r.  that  yea?  had  been  lost.  In  March  1824,  Lyall  and 
Cargill  wrote  to  the  defender,  femindipg  him  that  the  wine  was 
nearly  ready  for  use,  and  wishing  his  instruedons  regarding  it  No 
aP9wer  b^ing  returned  to  that  letter,  they  again  ynoHs  on  28th  Ja- 
^  iiuary  182&,  as  followis :  ^  We  obserire  that  your  pipe  of  port  which 
^Jies  in  our  cellars  is  now  of  such  an  age  thai  it  could  not  be  re- 

*  moved  to  the  distance  you  proposed  without  breaking  the  crusL 
*,  <  The  quantity  is  fiftyrsiz  dosens .;  and  should  it  be  agteeable  to  yoo, 

*  we  should  be  happy  to  replace  it  with  sixty-nine  dozen  of  choice 
.  <'T8S^  br  1822,  being  23  pdr  cent,  opon  the  quantity,  on  account 

**of  the'fotir  years  in  the  bbttfe.     We  take  the  liberty  to  submit 
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<  this  proposal,  as  the  time  we  expected  an  order  for  the  forwarding  iO  July  1S33. 

*  df  your  wine,  for  the  purpose  yoii  had  then  in  view,  is  so  long    ^^^v^ 
^  past     The  exchange  may  thetefore  be  a  ck)nvenience  to  you,  and  ^^^^^' 

^  we  seed  not  say  that  the  old  wine  would  bci  an  acquisitioh  to  the 
^  mercliant/ 

.  The  defender's  aequidseenee  to  this  proposal  was  verbally  com** 
■iiuniea;tdd»  in.  January  1828,  through  a  friend,  to  Lyall  and  Ceirgill, 
who  a^ordingly  set  aside  sixty-niile  dozen  wiile  for  the  defender, 
and  sold  p^  «f  the  fonueir  wihe.  From  the  loss  of  the  bln-bbok  Af- 
ter 1820,  however,  it  did  not  appear  whetheir  the  sixty^nlnii  dozen 
was  there  entered -in  the  defender's  natae  i  but  it  appealed  that  that 
quantity,  with  some  nibre,  amountilig  tbgl^ther  to  ieventy-twd 
dozen,  were  placed  iii  particular  •  Uhs,  acrd  id  tdkiMg  sto^k  in  July 
I8289  sixty-nine  doKen  wa^  dedtieted  froiil  tlfe  conipany^s  stock, 
as  being  the  property  of  the  defendeh  « 

On  7th  August  1828,  Lyall  and  Cargill  wrote  the  defender  as 
follows :  *  The  sesi^ioa  of  Parliament  having  closed,  we  now  take 
^  the  liberty  of  requesting  your  instructions  with  regard  to  the  sixty* 

<  Dine  dozen  of  port  wine  which  we  bottled  for  you,  agreeably  to 

<  the  directions  we  received  through  Colonel  Cunningham's  nephew, 
^  and  in  exchange  for  the  fifty-six  dozen  of  old  port  which  lay  iii 
^  oar  cellars.  This  last  was  overpaid  by  your  remittance,  and  the 
^  balance  of  L.2,  12s.  stands  at  your  credit  in  our  books.  Should 
^  it  be  your  intention  to  have  the  sixty-nine  dozen  removed,  we 

*  should  be  glad,  while  the  season  is  favourable,  to  forward  it  accord- 
«  ingly.'     To  thi^  letter  no  answer  was  returned. 

On  26  August  1828,  Lyall  and  Cargill  shipped  the  sixty^nine 
dozen  of  wine,  in  ten  casks,  to  the  defender's  address  in  London, 
and,  along  with  the  invoice  and  bill  of  lading,  sent  the  following 
letter :  *  With  reference  to  our  letter  of  the  7th  instant,  we  beg  to 

*  advise,  that  circumstances  have  occurred  to  make  it  incumbent  oil 

*  us  to  forward  your  sixty-nine  dozen  of  port  wine  as  abore.  We 
^  have  instructed  the  shipping  company's  agent  in  London  to  keep 

<  the  ten  casks  at  their  wharf,  till  he  receives  yotir  orders  as  to  the 
'  destination  you  may  wish  for  them.'  On  the  arrival  of  the  wine 
Bt  the  wharf  in  London,  the  defender  had  it  conveyed  to  his  cellars. 

Lyall  and  Cargill  having  failed,  were  sequestrated.  The  first  de- 
Uveranee  on  the  petition  for  sequestration  was  on  11  September 
1828.  The  pursuer,  who  was  Appointed  trustee  on  the  sequestrated 
•state,  brought  the  present  action  upon  the  act  1696,  d  5,  condud- 
ing  for  reduction  of  the  transaction,  as  being  an  undue  preference 
within  sixty  days  of  the  bankruptcy,  aOd  fOr  redelivery  of  the  wine, 
or  payment  bt  the  price. 
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10  July  183&      Pleaded  for  the  pursuer — 

I.  The  wine  ordered  in  1821  never  became  the  property  of  the 
defender ;  at  least  any  right  he  may  have  had  to  it  was  abandoned 
by  the  new  arrangement  entered  into  in  1328,  the  effect  of  whicb 
was  to  constitute  the  defender  a  creditor  of  Lyall  and  Cargill,  in  an 
indefinite  obligation,  for  the  delivery  of  a  certain  quantity  of  wine. 

To  complete  a  contract  of  sale,  parties  must  be  agreed  both  as 
.to  the  price  and  the  subject.  Where  a  bargain  refers  to  a  spedfie 
quantity  or  number  of  a  given  subject,  as  so  many  boU«.  of.  graioy 
&c.  the  sale  is  not  completed  till  the  q^uantity  is  ascertained  and 
separated  from  the  mass  from  which  it  is  to  be  taken.  Until  tbk 
is  done,  the  purchaser  has  no  jus  ad  rem  to  any  particular  subjeq^: 
the  obligation  on  the  vendee  is  necessarily  independent;  and  the 
vendee  has  no  claim  for  delivery  of  any  specific  part  of  the  whole. 
The  proposal  to  change  the  wine  amounted  to  nothing  more  than 
an  indefinite  obligation  to  deliver  a  certain  quantity  of  wioe.  Even 
ilF  the  wine  had  been  set  apart,  the  defender  never  expressed  his 
consent  to  take  that  wine,  until  he  actually  got  it  into  his  posses- 
sion ;  but  that  was  not  done  till  within  sixty  days  of  the  bankrupt- 
cy. No  consent  was  given  by  the  defender  till  the  wine  was  ac- 
tually delivered. 

II.  Even  if  there  had  been  a  completed  sale,  there  was  not, 
till  within  sixty  days  of  the  bankruptcy,  any  actual  delivery  to  the 
defender,  who,  therefore,  according  to  the  principles  ol  the- law  of 
sale,  had  merely  a  jus  ad  rem.  It  is  by  actual  delivery  that  the 
jus  in  re  of  the  vendee  is  established;  Stair^  ii.  1,  11;  BeUi'u 
166 ;  ErsL  iii.  3,  8,  and  ii.  1,  19.  Actual  delivery  is  necessary 
for  the  effectual  transmission  of  moveables,  except  in  those  cases 
where,  from  necessity,  constructive  delivery  has  been  held  equi- 
valent, or  where,  on  views  of  commercial  expediency,  some  act  of 
possession,  real  or  constructive,  on  the  part  of  the  vendee,  has  been 
held  equivalent  to  the  actual  delivery  of  the  subject  sold.  There 
is  nothing  in  the  circumstances  of  this  case  which  can  bring  it  with- 
in any  of  these  exceptions. 

III.  Farther,  if  this  had  been  a  case  where  the  want  of  actual 
delivery  could  be  supplied  by  equivalents,  the  facts  of  this  case 
cannot  be  considered  as  equivalent  to  actual  delivery.  The  wioe 
was  not  distinguished  by  any  particular  mark ;  there  was  no  physi- 
cal separation  between  it  and  the  other  wine  in  the  same  binsi 
Neither  the  defender,  nor  any  person  for  him,  nor  any  third  party, 
could  distinguish  this  wine  from  the  rest  of  the  stock.  The  entry 
in  the  bin-books,  and  the  deductions  from  their  stock  account, 
were  acts  of  the  venders  themselves,  without  the  knowledge  or 
consent  of  the  purchaser,  or  the  interposition  of  any  person  on  his 
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bebal£     The  sellers  retained  the  power  over  this  particular  wine.  10  July  IS33L 
They  had  only  come  under  an  obligation  to  deliver  a  certain  quan*     /*V^^ 
tity  of  wine  to  the  defender.     They  might  have  deleted  the  entry  p^rbes.  *" 
in  the  bin-books,  or  transferred  that  wine  to  other  bins,  and  en-     ■ 
tered  it  in  other  names.     In  constructive  delivery  there  must  be  p"J^'^  * 
two  parties  to  make  it  effectual.     The  transmission  must  be  com- 
pleted by  some  public  act ;   as   the  delivery  of  the  key  of  the 
cellar  to  the  purchaser ;  or,  in  the  case  of  a  bonded  cellar,  notice 
given  to  the  warehouse-keeper,  and  a  corresponding  transference 
in  his  books,  by  which  he  becomes  the  custodier  for  the  purchaser, 
and  not  for  the  seller,  who  thus  gives  up  his  right.     The  act  of 
conductive  delivery  must  be  either  one  of  a  public  nature,  or  one 
which  the  seller  has  not  the  power  to  recal ;  Salter  v.  Knox,  7  Feb. 
1786,  M.  14,202;  Dudgeon  and  Brodier.  More,  3  July  1801.  The 
authority  of  these  decisions  has  no  doubt  been  questioned  in  the  la- 
ter case  of  Broughton  v.  Aitchison,  15  Nov.  1809;  but  the  decision 
in  that  case,  as  referred  to  by  Mr  Bell,  i.  171,  proceeded  upon 
specialties^  which  do  not  occur  here.     In  the  same  way,  the  facts  of 
the  more  recent  case  of  Lang  v.  Bruce,  7  July  1832,  were  very  dif- 
ferent from  the  present.     There  the  sale  was  by  public  auction ; 
part  of  the  goods  were  taken  possession  of  by  the  purchaser ;  and  - 
it  was  not  only  the  practice  in  similar  cases,  but  it  was  pars  con- 
tractus that  the  wine  should  remain  till  the  purchaser  had  an  op- 
portunity of  taking  it  away ;  so  that  the  principles  which  regulated 
that  decision  cannot  regulate  the  present. 

IV.  The  transference  of  the  sixty-nine  dozen  of  wine  to  the  de- 
fender having  been  niade  in  satisfaction  of  a  prior  debt  or  obligation, 
and  within  sixty  days  of  the  bankruptcy,  is  reducible  under  the  act 
1696,  e.  5. 

Previous  to  the  actuat  delivery,  the  defender  was  a  mere  personal 
creditor  of  Lyall  and  Cargill,  for  the  delivery  of  a  certain  quanti- 
ty of  wine.  He  trusted  for  implement  of  this  obligation  to  their 
responsibility,  in  the  same  way  that  their  money  creditors  trusted 
to  their  responsibility  for  payment  of  their  debts.  There  is  no  dis- 
tinction in  principle  between  a  money  creditor  and  a  creditor  for  de- 
livery of  goods;  Forbes  v.  Forbes,  27  Jan.  1715,  ilf.  1124. 

Pleaded  for  the  defender — 

There  can  be  no  doubt  the  sale,  as  to  the  first  quantity  of  wine.  Defender's 
was  complete.    It  was  a  particular  pipe  of  wine,  separated  from  the  ^^^^ 
company^s  stock,  entered  in  their  books  as  the  property  of  the  de- 
fender, and  the  price  paid.     In  arguing,  however,  that  a  change 
took  place  by  the  subsequent  bargain,  of  taking  sixty-nine  dozen 
other  wine  for  the  former  fifty-six  dozen,  the  pursuer  thrown  out  of 
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10  July  183a  view  the  most  imtMnrtant  fiict  of  the  case.  The  transaction  did  not 
stand  on  the  offer  of  Lyall  and  Cargill  to  give  sixty-nine  dozen  of 
the  wine  of  1820  or  1822,  which  might  have  left  it  indefinite;  bat 
the  offer  was  accepted  of,  and  the  new  quantity  was  set  apart,  in 
the  same  way  as  the  old  was ;  and  from  that  moment  the  contract 
of  sale  was  complete,  whatever  opinion  may  be  entertained  of  tbd 
question  of  delivery.  The  sellers,  after  having  so  separated  the 
wine,  could  not  have  taken  it  back.  From  that  moment  their  right 
to  deal  with  it  as  their  own  ceased. 

The  important  question  is,  whether  delivery  followed  upon  thit 
contract 

Although  the  general  principle  is,  that  delivery  ia  neccMary  to 
complete  the  transfer  of  moveables,  yet  the  kind  of  delivery  nny 
vary  according  to  the  nature  of  the  subject,  or  the  particular  ungei 
and  practice  of  particular  trades ;  Ersh.  iii.  d»  8 ;  Beff,  iL  5th  edit 
p.  168;  also  vol.  L  p.  172. 

There  may  be  effectual  delivery  in  some  caseSf  although  merely 
symbolical  possession  be  taken,  even  by  delivery  of  a  key  to  the 
place  where  the  goods  are  kept,  although  the  seller  may  have  an- 
other  key,  or  even  although  not  getting  possession  of  the  key,  by 
paying  warehouse  rent,  delivery  will  be  held  to  be  completed.  The 
criterion  of  what  shall  amount  to  delivery,  in  the  case  ofg^oodsnot 
removed  from  the  warehouse  of  the  seller,  must  depend  very  madi 
on  the  greater  or  less  necessity  that  exists  for  allowing  them  to 
remain  there.  Some  articles  it  is  the  practice  to  remove  imoe- 
diately,  others  the  reverse ;  and  there  is  no  case  where  the  artide 
purchased  is  more  likely  to  remain  than  that  of  wine.  It  is  the 
common  practice  for  wine-merchants  to  allow  wine  sold  to  remaia 
in  their  cellars  till  it  is  convenient  for  the  purchasers  to  remove  it 
If  it  has  never  been  the  practice  for  wine<*merchants  to  have  their 
particular  bins  under  lock  and  key,  or  to  charge  warehoase  rest 
then  the  case  will  just  come  to  wher6  Mr  Bell  puts  it,  in  the  im»- 
dage  above  referred  to.  The  weight  that  is  to  be  given  to  the 
practice  of  trade  in  questions  of  delivery,  b  lUustriBited  in  the  case 
of  Broughton  v.  Aitchison,  15  Nov.  1809. 

The  payment  of  the  price  at  the  time  of  the  sale,  conpled 
the  acknowledgment  of  the  bankrupts,  that  from  the  time  they  held 
in  their  hands  fifty-six  dozen  of  wine  beloi^ing  t6  the  defeiider, 
and  these  followed  by  the  actual  separation  of  the  witie,  by  fdsdng 
it  in  the  bins,  with  the  corresponding  entries  continued  rq^idaiiy 
down  to  1826,  were  sufficient,  according  to  the  usual  practice  of  the 
trade,  to  transfer  the  property  of  the  wi&e  to  the  defender,  and  ts 
leave  Lyall  and  Cargill  merely  custodiers  for  him.  The  ^coad 
quantity  of  wine  is  in  precisely  the  same  situation*    The  price  wn 
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paid  by  the  old  wine ;  the  separation  into  the  bitifl,  and  the  entries  10  July  l83a 
in  the  bin-books  and  stock,  is  the  same.    Although  in  both  cases    ^^^v^^ 
there  was  a  small  extra  quantity  07er,  that  was  merely  according  to  porbes.  ^* 

the  admitted  practice  of  the  trade,  to  cover  accidents  by  breakage  or     

otherwise.  St"'^''' 

Even  if  the  wine  had  not  been  so  cotnpletely  transferred  while 
in  Lyall  and  Cargill's  cellars,  as  that  it  could  be  claimed  by  the  de- 
fender after  bankruptcy,  still  it  was  so  completely  set  apart  as  an 
article  porehased  by  him,  and  of  which  he  was  to  obti^n  delivery 
when  he  pleased,  that  the  delivery  of  the  wine,  within  the  sixty  days, 
caoDot  be  considered  as  a  transaction  reducible  under  the  act  1696. 
Tbis  was  not  a  general  purchase,  but  a  purchase  of  a  specifip  sub^ 
ject,  for  which  the  price  was  paid,  and  the  subject  set  apart  for  the 
purchaser's  use.  The  purchaser  was  no  longer  a  general  credito' 
of  the  seller,  but  a  creditor  in  a  specific  obligation,  which  the  debtor 
was  entitied  and  bound  to  implement.  The  bankrupts,  therefore, 
gave  no  preference,  but  merely  implemented  the  obligation  they 
undertook,  in  the  precise  form  in  which  it  was  to  be  implemented, 
and  without  requiring  to  do  any  thing  new  within  the  sixty  days 
to  enable  them  to  implement  it 

An  analogous  principle  applies  in  the  case  of  heritable  securities 
over  bankrupt  subjects.  If  the  lender,  while  he  makes  the  advanee, 
stipulates  for  and  obtains  a  security  over  a  particular  subject,  in- 
s,tead  of  trusting,  to  the  bankrupt's  general  credit,  be  may  complete 
bis  title,  by  infeftmfent  within  the  sixty  days,  because  thb  is  merely 
obtaining  implement  of  a  specific  obligation^  which  from  the  first 
&nned  tbe  consideratibn  for  the  advance ;  Mitchel  v.  Finlay,  12 
^v.  1799,  M»  Jpp.  Bankrupt^  No.  10 ;  Bank  of  Scotiand  v.  Stew- 
i|rt  and  Boss,  7  Feb.  1811 ;  Gardner's  Trustee  v.  Anderson,  8 
July  1829.  The  late  case  of  Lang  v.  Bruce,  7  July  1832,  is  a 
fiirther  authority  for  the  pleas  maintained 'by  the  defender.  Itwaa 
not  contended  theroy^that  if  delivery  had  been  made,  the  transaction 
oould  have  been  reached  by  the  act  1M6. 

The  Lord  Ordinary  sustained  the  defences,  and  assoilzied  the  de- 
fender.    His  Lordship  added  the  following  note  to  his  interlocutor : 

<  This  43  a  nice  case. 

<  On  the  one  hand  it  b  clear,  that,  on  the  part  of  the  defender,^ 
( there  was  the  most  perfect  bona  fides  in  the  transaction  brought 
-  under  challenge.     He  had  bought  the  original  pipe  of  wine  many 

years  ago:  He  had  paid  the  price  at  the  time;  and  the  wine  had 
been  laid  aside  for  him.  in  particular  bins, — ^bad  been  marked,  as 
Im  property  in  tiie  books  of  the  merobants^-^and  had  bten  ex-^ 
.clndied  from  their  stock  in  the  accounts  made  up  from  tim^  to  timie. 
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The  merchants^  for  mutual  convenience,  proposed  tbat  this  wine 
should  be  replaced  by  wine  of  later  vintages.  The  defender  by  a 
friend  verbally  consented  to  this  measure,  and  it  was  carried  iote 
effect,  the  quantity  of  new  wine  to  be  g^ven  being  sixty-nine  dozen. 
This  was  done  two  years  before  the  bankruptcy.  The  bin-boolt 
for  the  particular  period  has  been  lost  in  the  hands  of  the  trustee 
since  the  bankruptcy,  as  it  is  admitted  to  have  been  delivered  over 
to  him  by  the  bankrupts.  But  as  it  appears  that,  in  taking  stod 
on  the  1  July  1828,  the  bankrupts  excluded  seventy  dozen,  as 
in  three  specified  bins, — ^as  Mr  Cargill,  in  his  examination  under 
the  statute,  states,  that  that  wine  excluded  was  the  property  of 
Sir  Charles  Forbes, — and  as  it  is  farther  expressly  stated  in  the 
memorial  for  the  trustee,  (engprossed  in  the  sederunt-book,)  that 
the  wine  was  entered  in  the  whole  series  of  the  bin- books  down 
to  the  sequestration,  as  belonging  to  Sir  Charles  Forbes,— the 
Lord  Ordinary  thinks  that  it  must  be  assumed  that  it  was  so  en- 
tered in  the  bin-book  which  is  amissing.  The  bankrupts  hating 
at  last  shipped  this  wine  for  the  defender,  giving  him  notice  sim- 
ply that  circumstances  had  occurred  which  rendered  it  incttmbent 
on  them  to  forward  it,  he  received  it  into  his  private  cellar  in  Lon- 
don.    Certainly  in  this  the  defender  was  fully  justified. 

<  On  the  other  hand,  the  wine  remained  in  the  cellars  of  the  bank- 
rupts till  the  26th  August  1828 ;  and  their  estates  were  seques- 
trated on  the  20th  September.  The  actual  shipment  of  the  goods, 
therefore,  was  within  silty  days  of  the  notour  bankruptcy.  It  ii 
also  clear  that  Lyall  and  Cargill,  in  forwarding  the  wine,  did  so 
in  apprehension  at  least  of  an  approaching  bankruptcy,  and  in  o^ 
der  to  give  the  defender  any  benefit  he  could  derive  from  the  a^ 
tual  possession  of  it.  The  Lord  Ordinary  is  humbly  of  opinion, 
that,  as  this  was  done  openly  and  without  concealment,  and  was 
immediately  made  known  to  their  creditors,  and  as  the  defendef^s 
responsibility  was  undoubted,  the  bankrupts  only  did  that  which 
was  honest,  in  placing  the  defender  in  the  position  in  which  he 
now  stands.  But  the  question  still  returns,  whether,  under  the 
strict  law  of  the  act  1696,  the  goods  can  be  reclaimed  ? 

<  The  case  was  argued  to  the  Lord  Ordinary  on  both  sides^  on 
the  supposition  that  the  actual  shipment  and  receipt  of  the  goods 
before  the  sequestration  made  no  difference  on  the  question,  and 
that  it  would  have  been  the  same  if  Sir  Charles  Forbes  were  now 
demanding  delivery  from  the  trustee.  The  Lord  Ordinary  is  not 
prepared  to  assent  to  this  proposition.  He  is  not  satisfied  that^ 
in  such  circumstances  as  here  occur,  the. purchaser  may  not  hare 
a  legal  and  just  advantage  by  the  actual  possession  given  to  Un- 
it remains  for  the  trustee  for  the  creditors  to  show  tbat  this  delirery 
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*  18  liable  to  be  reduced  under  the  provisions  of  the  act  1696 ;  and  10  Jolj  1833. 

*  this  may  not  be  the  same  question  which  would  arise  if  no  deli-    ^^^v"^ 

<  very  had  been  made,  any  more  than  it  is  the  same  question,  where,  ^m^  ^' 

*  in  an  ordinary  sale  for  a  price  paid,  the  goods  hare  been  instantly 

*  delivered,  and  where  they  have  not  been  delivered  at  the  date  of 

*  the  bankruptcy ;  or  the  same  question,  where  a  security  having 
^  been  expressly  stipulated  at  first,  it  has  only  been  completed  with* 

*  in  the  sixty  days,  and  where  it  has  never  been  granted  at  all. 

*  The  case  on  its  merits  involves  two  points  :  1.  Is  the  wine  to 

<  be  considered  as  actually  delivered,  though  lying  in  the  cellars  of 

*  the  venders,  by  the  payment  of  the  price,  the  placing  of  the  wine 

*  in  the  three  bins,  and  the  entries  of  it  in  the  books  ?   The  pursuer 

*  makes  a  specialty  from  the  fact,  that  there  were  seventy-two  dozens 

*  in  the  three  bins,  the  difference  between  that  and  sixty-nine  ex* 

<  ceediug,  as  he  states,  the  quantity  generally  allowed  for  breakage. 

*  The  Lord  Ordinary  attaches  no  importance  to  this  fact,  it  being 

*  clear  that  it  was  specific  wine  that  was  allotted,  and  that  it  was 

*  the  wine  in  those  bins,  as  distinguished  from  the  rest  of  the  stock. 

*  Laying  this  aside,  the  question  is  still  very  difficult,  whether  it  is 

<  to  be  held  that  the  wine  so  situated  is  to  be  considered  as  actually 

*  delivered.     Mr  Bell  has  decided  the  point  against  the  delivery, 
f  in  the  very  case  of  a  cask  of  wine,  at  least  as  between  merchant 

<  and  merchant,  (vol.  i.  171,)  though  he  refers  to  no  authority. 
^  There  is  in  the  present  case  a  strong  averment  of  practice  in  the 

*  trade,  which  probably  could  be  made  out  to  a  great  extent     But 

<  this  is  not  admitted,  and  would  require  trial,  if  relevant     Under 

*  any  view  of  this  practice,  it  could  not  be  held  that  the  property 
^  was  so  transferred,  that  a  sale  by  Lyall  and  Cargill  to  a  third  party 

*  in  bona  fide  would  not  have  been  good ;  and  though  this  might 

<  possibly  be  resolved  into  the  principle  of  ostensible  ownership,  it 

*  would  be  difficult  to  say  that  the  power  of  selling  with  effect  did 
^  not  in  some  measure  depend  on  their  original  possession  as  pro- 

*  prietors.  Although,  therefore,  the  Lord  Ordinary  is  not  prepa* 
^  red  to  deny  the  point,  if  a  clear  and  universally  known  practice 
^  of  the  trade  were  established,  he  has  great  difficulty  in  holding  that 
'  the  wine  was  actually  delivered  while  it  lay  in  the  open  bins  of 

<  Lyall  and  Cargill.    2.  But  he  is  of  opinion  that  the  case  does  not 

<  properly  depend  on  this  point.  He  thinks  that  the  real  question 
«  is,  whether  the  wine  was  so  situated,  under  the  transactions  of  the 

*  parties,  that  the  bankrupts  were  warranted  in  giving,  and  the 

*  defender  had  a  right  to  receive,  complete  delivery  of  it  ?  The 
^  act  1696  requires  no  proof  of  fraud.     But  it  is  not  every  delivery 

*  of  g^oods,  or  grant  of  a  right  within  the  sixty  days,  which  is  with- 
^  in  its  reach.     It  relates  to  acts  or  deeds  for  satisfaction  or  security 
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of  prior  debts.  But  acts  in  fulfilment  of  prerioiis  spedfic  obligtH 
tions  are  lawful.  Delivery,  where  tlie  party  has  no  right  to  re* 
fuse  it,  that  is,  of  a  specific  ardcle  or  thing,  preriously  agreed  up 
on  and  paid  for,  is  in  quite  a  different  situation  from  the  delivery 
of  any  goods  in  payment  or  satisfaction  of  a  prior  debt  not  at  ail 
connected  with  them.  In  the  one  case,  the  insolvent  simply  does 
his  duty  to  a  party  who  never  agreed  to  be  his  creditor  on  general 
responsibility ;  in  the  other,  he  gives  a  preference  of  one  genenl 
creditor  over  another. 

^  The  Lord  Ordinary  humbly  thinks  that  it  would  be  against  all 
equity  to  permit  the  creditors  of  a  bankrupt  to  take  advantage  of 
that  which,  if  done  by  the  bankrupt,  would  be  a  great  fraud.  If 
Lyall  and  Cargill  had  sold  the  wine  in  question  to  a  third  party 
who  was  in  bona  fide,  the  sale  might  have  been  good,  but  it  would 
have  been  a  disgraceful  fraud.  But  the  very  least  of  their  respoo* 
sibility  was,  that  they  held  the  wine  as  a  special  and  segregate  de- 
posit in  trust  They  put  it  out  of  their  stock;  they  declared  it 
in  their  books  to  be  the  property  of  Sir  Charles  Forbes.  CooU 
the  creditors  have  taken  it,  if  it  had  been  still  in  the  cellars,  witb- 
out  being  subject  to  this  plain  obligation  of  equity  ?  Creditors,  in- 
deed, are  not  liable  to  all  the  obligations  of  a  bankrupt,  bot  tbey 
are  liable  to  obligations  of  trust  or  deposit  where  they  are  specific. 
£ven  money,  when  it  is  in  any  way  ear-marked  or  traceable,  as 
held  by  a  title  of  agency  or  trust,  has  been  awarded  to  the  tme 
owner.  Here  the  separation  is  distinct,  and  the  title  of  property 
appears  from  the  books  of  the  bankrupts.  The  Lord  Ordinary  is 
unable  to  think  that  they  could,  on  any  principle  of  justice,  liare 
refused  implement,  even  though  the  wine  had  not  been  in  the  de- 
fender's actual  possession  before  the  bankruptcy. 

<  But  he  still  cannot  come  to  the  opinion,  that  the  possession  re- 
ceived by  the  defender  in  bona  fide  before  the  bankruptcy  ought 
to  go  for  nothing.  The  act  1606  is  a  most  valuable  statute,  aad 
must  always  receive  full  and  fair  effect ;  but  it  ought  not  to  be 
made  the  instrument  of  such  injustice  as  to  deprive  a  man  of  tbat 
which  has  truly  been  his  property  for  years,  purchased  and  paid 
for,  merely  because  those  to  whom  he  has  intrusted  it  have  dose 
a  plain  act  of  honesty  in  giving  it  up  to  him,  when  they  hare 
reason  to  fear  trouble  to  him  from  their  continuing  to  hold  tke 
eustody  of  it.  This  is  not  satisfaction  or  security  of  a  prior  debti 
but  the  discharge  of  a  specific  duty,  fully  exigible,  and  in  the  pre- 
cise way  stipulated :  It  is  the  delivery  of  that  which  does  not  be- 
long to  the  bankrupt,  but  to  another. 

<  The  Lord  Ordinary  thinks  it  unneoessary  to  advert  to  the  ease 
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*  of  Broughton  v.  Aitchisoiii  all  the  bearings  of  that  (swe  Iiaviog  10  July  I83& 

*  been  so  recently  under  the  view  of  the  whole  Court.*  ^^^^^^^^^^"^ 

''  Gibsan  v. 

Forbes. 

The  pursuer  reclaimed;  and  the  Court  remitted  the  following 
questions  for  the  opinion  of  the  Lords  of  the  Second  Division  and 
permanent  Lords  Ordinary. 

*  1.  Under  the  circumstances  stated  in  the  record,  Is  the  wine' 

*  in  question  to  be  held  as  delivered  to  Sir  Charles  Forbes,  while 

*  in  the  cellars  of  Lyall  and  Cargiil,  so  as  to  have  entitled  him  to 

*  daim  it  in  a  question  with  their  creditors  ? 

<  3.  Is  the  shipment  to  Snr  Charles  Forbes,  within  sixty  days  of 

*  the  bankruptcy  of  Lyall  and  Cargiil,  of  the  wine  which  was  in 

<  their  cellars  in  the  circumstances  stated  in  the  record,  a  transao* 
'  <  tioQ  redadble  under  the  act  1696,  as  in  satisfsotion,  or  security, 

<  of  a  prior  debt  ?' 

Hie  following  opinions  were  given  by  the  Consulted  Judges :      Opinions  of 

Lordi  Justioe^Ckrkt  GUnke^  Meadowbanht  CringUtie  and  Mon^  judm 
creiff. 

'  Quiry  1.— ^Though  we  are  sensible  that  this  question  is  attend- 
ed with  diflSculty,  we  are,  on  the  whole,  of  opinion  that,  under  the 
circamstances  stated  in  the  record,  the  wine  in  question  is  to  be 
held  as  delivered  to  Sir  Charles  Forbes,  while  in  the  cellars  of 
Lyall  and  Cargiil,  so  as  to  have  entitied  him  to  claim  it  in  a  ques- 
tion  with  their  creditors. 

'  It  is  clear,  that  the  pipe  of  wine  first  ordered  was  laid  aside  in 
a  particular  bin,  and  completely  separated  from  the  stock  of  Lyall 
and  Cargiil.  It  was  expressly  marked  in  the  bin-book  as  the 
property  of  Sir  Charles  Forbes :  It  was  excluded  from  their  stock 
in  the  i^ccount  of  stock  which  was  made  up  soon  after ;  and  in  all 
the  subsequent  stock  accounts,  it  was  either  altogether  excluded 
or  expressly  deducted :  And  the  company,  in  informing  the  de- 
fender  that  they  had  executed  his  order,  expressly  acknowledged 
that  they  had  the  wine  '  in  keeping  for  and  belonging  to  you/ 
We  therefore  think,  that,  if  the  question  had  related  to  that  wine, 
it  must  have  been  held,  that,  the  price  being  paid,  and  the  duties 
thereon  payable  to  governmentconsequently  discharged,  the  win^ 
had  become  the  actual  property  of  Sir  Charles  Forbes,  notwith- 
standing that  it  still  remained  in  the  cellars  occupied  by  the  mer- 
chants, under  those  definite  circumstanees,  for  the  convenience 
and  accommodation  of  the  owner. 

<  We  are  &rther  of  opinion,  that  the  effect  of  the  subsequent 
arrangement,  by  which  a  different  pipe  of  wine  was  substituted  or 
exchanged  for  that  first  sold,  was  to  place  the  second  parcel  pre- 
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10  July  1833.  <  cisely  in  the  same  situation,  in  point  of  law,  in  which  the  first 

*  previously  was.  The  proposal  made  by  Lyall  and  Cargill,  in  their 
'  letter  of  28  January  1826,  in  which  they  describe  the  old  wine  as 
'^  your  pipe  of  port,  which  lies  in  our  cellars,'  was  *  to  replace  it' 

<  with  wine  of  1820  or  1822.     They  speak  of  the  transaction  ex- 

<  pressly  as  an  <  exchange,'  and  of  the  old  wine  as  <  an  acqaisidon 
^*  to  the  merchant'    Then  it  appears,  that  the  defender  having  ag- 

*  nified  his  assent  to  the  proposal,  the  quantity  of  new  ^e  sdpu- 
'  lated  was  again  l^id  aside  in  three  separate  bins ;  and,  though  the 

<  bin- book  has  been  lost  in  the  hands  of  the  trustee,  we  think  that 
'  it  most  be  held,  under  the  circumstances  stated  in  the  record, 

<  that  this  wine  was  again  marked  in  the  bin-book  as  the  propertj 

*  of  Sir  Charles  'Forbes.    We  attach  no  importance  to  the  specialty 

*  founded  on  by  the  pursuer  in  this  matter,  in  regard  to  the  precise 

<  quantity  in  one  of  the  bins.     In  the  stodc  account  made  saiwe- 

*  quently,  the  precise  wine  and  the  precise  quantity,  described  by 

*  the  bins,  was  again  deducted  as  being  the  property  of  the  de- 
^  fender.    In  these  circumstances,  we  are  of  opinion,  that  no  soand 

<  distinction  can  be  made  between  the  situation  of  the  second  parcel 

*  of  wine,  in  point  of  law,  and  the  situation  of  the  first;  and,  there- 

*  fore,  that  the  wine  referred  to  in  the  question  is  to  be  held  as  ha- 

*  ving  been  delivered,  in  any  question  with  the  creditors  of  Lyall 

*  and  Cargill. 
'  Qu^  2* — We  are  of  opinion,  that  the  shipment  to  Sir  Charles 

<  Forbes,  vrithin  sixty  days  of  the  bankruptcy  of  Lyall  and  Cai^y 

*  of  the  wine  which  was  in  their  cellars,,  in  the  circumstances  stated 

*  in  the  record,  is  not  a  transaction  reducible  under  the  act  1696, 

<  as  in  satisfaction  or  security  of  a  prior  debt 
<  This  question-  proceeds  on  the  supposition,  that  the  first  qnes- 

*  tion  were  to  be  answered  in  the  negative.     Supposing,  therefore, 

*  that  it  should  be  held  that  the  wine  was  not  legally  delivered  while 

*  it  lay  in  the  cellars  of  the  bankrupts,  there  can  be  no  doubt,  that, 
'  when  it  was  laid  aside  in  the  manner  set  forth  in  the  record,  die 

*  price  having  been  previously  paid,  the  claim  which  Sir  Charles 

*  Forbes  had  to  actual  delivery  fortii  of  the  merchant's  cellars  vas 

<  not  a  general  and  undefined  claim  to  delivery  of  It  certain  quan- 

*  tity  of  wine  of  a  particular  quality,  but  a  specific  and  positive  right 

<  attaching  to  that  very  wine  which  was  so  laid  aside,  marked  and 
'  recognised  as  his  property.    *That  wine  was  the  spedfic  thing 

*  bargained  to  be  delivered,  for  and  on  account  of  the  price  paid. 

<  In  this  point,  also,  we  hold  the  question  to  be  the  same  as  it 

<  would  have  been,  if  the  pipe  first  laid  aside  had  remained  in  the 

<  bin  where  it  was  deposited  till  the  date  of  the  letter  of  Lyall  and 

<  Cargill,  intimating  that  the  wine  in  question  was  shipped.    For 
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the  old  wine  was  only  giyen  up  by  the  same  transaction  by  which  10  Julj  1833. 
the  new  was  deposited.    And,  therefore,  the  valae  was  paid  unico    ^^'^y^ 
coDteztu  with  the  specific  undertaking  to  keep  the  new  wine  as  porbes/ 
the  defender's  property,  and  to  give  it  into  actual  possession  at  ■ 

any  moment  when  it  might  suit  the  defender  to  take  it     And  it  consulted 
is  to  be  observed  that,  the  duties  on  the  wine  remaining  the  same,  Judges. 
there  could  be  no  claim  available  to  the  officers  of  the  revenue,  as 
against  the  wine  that  had  been  exchanged,  nor  any  right  to  include 
that  specific  pipe  which  had  been  sold  and  paid  for,  as  a  part  of 
the  merchants'  general  stock. 

*  But  we  are  of  opinion,  that  this  is  not  a  case,  to  which  either 
the  letter  or  the  spirit  of  the  act  1696  applies.  It  is  not  the  case 
of  any  thing  given  <  in  satisfaction  or  security  of  a  prior  debt.' 
There  never  was  any  prior  debt  existing,  distinct  from  the  specific 
engagement  to  hold  and  deliver  this  subject,  in  consideration  of 
the  price  paid  in  the  moment  of  contracting.  We  think  that  it 
is  a  clearer  case  against  the  operation  of  the  statute,  than  the  case 
of  a  contract  for  the  loan  of  money,  where  it  is  pars  contractus) 
that  a  specific  security  shall  be  gpranted,  and  that  security  is  not 
granted  or  completed  till  within  sixty  days  of  the  bankruptcy. 
For  here  the  specific  thing,  as  an  unum  quid,  is  not  only  defined 
in  the  contract,  but  is  actually  separated  and  laid  aside  from  all 
the  other  property  of  the  bankrupt,  that  the  party  may  take  full 
implement  when  he  pleases.  We  apprehend,  that  the  defender 
would  have  been  entitled  to  demand  and  compel  instant  delivery, 
at  the  very  time  when  the  wine  was  shipped ;  that  no  apprehen- 
sion of  bankruptcy  would  have  justified  Lyall  and  Cargill  in  re- 
fusing it;  and  that  no  other  party  could  by  any  means  have  inter- 
fered to  prevent  it.  And,  if  the  defender  was  entitled  at  that 
moment  to  compel  delivery,  we  are  of  opinion,  that  the  delivery 
made  to  him  cannot  be  challenged. 

<  Our  opinion,  on  the  whole,  is,  that  the  shipment  of  the  wine, 
in  the  present  instance,  was  not  an  alienation  of  the  property  of 
the  bankruptsy^n  satisfaction  or  security  of  a  prior  debt,  but  sim- 
ply the  completion  of  a  specific  contract,  in  which  the  immediate 
appropriation  of  this  wine,  and  the  obligation  to  transmit  it  to  the 
purchaser,  when  required,  formed  the  direct  counterpart  to  the 
price  paid.  And  it  farther  appears  to  us,  that  it  would  be  con- 
trary to  the  spirit,  and  against  the  equity  of  the  statute,  to  hold, 
that  the  creditors  are  entitled  to  undo  the  possession  bona  fide 
obtained  by  the  defender,  and  call  back  the  property  as  being  le- 
gally a  part  of  the  stock  of  the  bankrupts  at  the  date  of  the  seques- 
tration.' 

YOI*  VIII,  2  R 
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10  July  1833.      Lard  Mackenzie. — ^  1.  I  think  this  question  must  be  answered  in 
^  the  negative.     The  original  wine  was  neter  delivered.    The  sale 

*  was  distinct  from  delivery,  and  constituted  only  a  jus  ad  rear. 

*  The  order  to  bottle  the  pipe  and  ptit  it  aside  for  the  buyer,— the 

*  bottling  and  putting  it  in  separate  bids, — the  giving  notice  diat 
^  the  former  had  been  done,  and  that  the  wine  was  ready  to  be  sent 

<  to  the  buyer, — the  entering  the  wine  in  the  books  of  Lyall  and 

<  Cdrgiil  in  the  name  of  Sir  Charles  Forbes,  and  not  as  stock  of  the 

*  company, — all  these,  I  think,  do  not  amount  to  delivery^    For 

*  still  the  wine  and  bottles  remained  entirely  under  the  power  of 

<  Lyall  and  Cargill,  lying  iii  their  dellar,  just  as  they  would,  or 

*  might  at  least  have  done,  if  no  sale  had  taken  place,  and  they  did 

*  not  for  one  moment  pass  into  the  power  of  the  buyer.    He  lad 

<  no  key  of  the  cellar.     He  had  never,  lior  any  one  for  him,  seen 

*  the  wine  cask,  or  bottles.     Nay,  he  had  not,  so  far  as  appear^ 

*  even  received  notice  of  the  place  of  the  cellar,  or  numbers  of  the 

<  bins,  or  entries  in  the  hooks.     In  short,  nothing  was  done  that 

*  might  not  equally  have  been  done,  though  the  price  had  not  been 
'  paid,  and  the  company  had  determined  not  yet  to  deliver  the  wine. 

*  Suppose  that,  instead  of  paying  the  price.  Sir  Charles  Forbes  had 

<  written  to  Lyall  and  Cargill,  that  he  had  put  the  money  into  a 

*  purse,  and  placed  the  purse  in  one  of  the  drawers  of  hia  own 

*  bureau  for  them,  that  would  have  been,  I  think,  nearly  the  coon* 

*  tterpart  of  what  was  done  in  regard  to  the  wine,  though  it  will 
^  scarcely  be  said  that  it  would  have  been  delivery  of  the  money. 

<  What  passed  in  this  case,  in  short,  was  just  an  agreement  of  nie 

*  of  a  particular  pipe  of  wine,  with  an  additional  agreement  that  it 

*  should  be  taken  care  of,  and  should  not  be  deKvered  imroediateljr,' 

<  but  kept  by  the  seller  till  called  for.     We  must,  I  think,  hi  tb 

<  question,  abstract  from  the  payment  of  the  jf^rice,  and  from  the 

*  lapse  of  time.    It  is  manifest,  that  if  the  bottling  of  the  wine,  aid 

<  putting  it  into  bins  for  Sir  Charles  Forbes,  were  not  delivery  at 

*  first,  they  could  not  become  delivery  by  his  paying  the  price,  or 

*  by  mere  lapse  of  time,  while  nothing  more  wa^  done.    I  there^ 

<  fore  think  that  there  was  no  delivery  of  the  original  pipe  of  wine; 

*  There  was  not  only  no  ordinary  delivery  from  hand  to  hand,  hot 

*  there  was  no  delivery  of  any  kind,  no  change  of  possession,  or 

*  power  Over  the  subject  held  by  the  seller,  into  possession^or  power 

<  over  the  subject  held  by  the  buyer,  in  any  mode  or  form  what* 

*  ever.    I  must  apply  to  that  pipe  the  rule,  Traditiimibus,  non  tmSA 

*  pactis,  transferuntur  reriim  dominia,  and  hold  that,  being  onde- 

<  livered,  it  remained  the  property  of  Lyall  and  Cargill,  and  nerer 

<  became  the  property  of  Sir  Charles  Forbes.     Of  course,  I  tUok 

*  that,  in  reference  to  it,  or  to  the  part  of  it  remainii^,  Sir  Cbariei 
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Iiad,  and  has,  ho  title  to  claim  it  as  against  the  trustee  for  the  ere-  10  July  1833. 
ditoiB  of  Lyall  and  Cargill,  that  company  having  become  bank-    ^^V^^ 
rupt     The  question  put  is,  I  observe^  whether  *  the  wine  in  por^g/* 


*  question  is  to  be  held  as  delivered  to  Sir  Charles  Forbes?'  That  — — 
seems  to  allude  to  the  idea,  that,  although  not  in  fact  delivered,  consulted^ 
there  may  be  room  in  this  case  for  holding  the  property  to  have  Judges. 
passed  without  delivery.  Now  I  see  no  sufficient  grounds  for  this. 
Delivery  is  only  dispensed  with  when  it  is  impossible  to  make  it, 
as  when  the  subject  is  already  in  the  hands  of  the  acquirer.  But 
in  this  case  there  was  no  impossibility,  nay,  no  difficulty,  in  giving 
and  taking  delivery.  The  trouble  of  doing  this  in  the  most  ordi- 
nary and  perfect  way,  if  desired,  by  actiially  putting  it  into  a  cel- 
lar provided  by  Sir  Charles  Forbes,  or  his  agent,  would  have  been 
trifling ;  and  after  delivery  once  made  to  Sir  Charles  or  his  agent, 
the  wine  might  have  then,  as  his,  been  deposited  for  safe  custody 
with  Lyall  and  Cargill,  as  with  any  other  merchants.  This  piece 
of  conveyancing  was  thought  not  .worth  while,  I  presume,  no 
doubts  of  their  solvency  occurring.  But  it  is  too  much  to  say 
that  the  law  must  bend  to  any  difficulty  of  giving  delivery  in  cases 
of  this  sort.  Nor  would  it  affect  iny  opinion  though  it  should  ap- 
pear to  be  the  general  practice  of  sellers  and  buyers  of  wine  to 
act  in  the  same  manner.  It  would  only  prove  that  the  risk  from 
bankruptcy  in  that  trade  had  not  been  felt  to  be  great.  As  to  any 
special  practice  o£  holding  wine  to  be  transferred  in  property  with- 
out delivery,  I  never  could  regard  it  It  could  only  show  that  for 
some  time  a  number,  more  or  less  considerable,  of  merchants  in 
cme  department  of  trade,  and  some  of  their  customers,  had  formed 
a  wrong  opinion  on  a  point  of  law,  which  could  never  warrant  us 
in  allowing  the  ancient  fundamental  rule  of  conveyance  of  property 
to  be  broken  up  and  changed  into  a  mare  magnum  of  special  mo- 
dern customs,  in  which  every  set  of  traders  legislated  fpr  them- 
selves. I  think,  therefore,  that  even  in  respect  to  the  original 
pipe  of  wine,  there  was  no  delivery  which  passed  the  property  of 
it  into  Sir  Charles  Forbes,  or  gave  him  right  to  claim  it,  as  against 
the  trustee  for  the  creditoi^  of  Lyall  and  Cargill. 
'  And  I  must  entertain  the  same  opinion  in  respect  to  the  sixty- 
nine  dozen  of  wine  which  were  surrogated  in  lieu  of  the  origimd 
pipe.  It  is  argued  that  the  claim  of  Sir  Charles  to  these  sixty- 
nine  dozen  is  worse  than  his  claim  would  have  been  to  the  original 
pipe.  I  do  not  think  that  argument  satisfactory,  though  there  is 
something  more  of  difficulty  in  showing  that  this  quantity  of  sixty-* 
nine  dozens  was  individualized,  and  set  aside  as  the  wine  of  Sir 
Charles  Forbes,  than  there  was  in  relation  to  the  pipe.  On  the 
whole,  however,  1  think  the  one  just  came  into  the  same  situation 
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10  July  18^  <  as  the  other.     But  certainly  I  do  not  think  his  right  to  this  last 

*  any  better,  and  therefore  I  repeat*  as  to  it,  the  opinion  I  express- 

*  ed  regarding  the  other. 

<  2.  I  think  the  second  question  must  be  answered  in  the  affir- 

<  mative.     The  wine  being  still  the  undelivered  property  of  Lyall 

*  and  CargiU,  the  right  of  Sir  Charles  Forbes,  under  the  sale,  was  a 

<  jus  ad  rem.  He  was  a  creditor, — a  creditor  for  delivery  of  a  par- 
^  ticular  moveable  subject,  not  immediately  for  a  sum  of  moDey; 

<  but  still  a  creditor.     In  this  situation  Lyall  and  Cargill  became 

*  bankrupt,  or,  what  is  the  same  thing,  the  sixtieth  day  prior  to  their 
'  notour  bankruptcy  was  past  After  that,  I  think  they  had  no 
^  power  to  deliver  the  wine  in  discharge  of  this  debt  due  by  them 

<  to  Sir  Charles,  but  were  barred  by  the  statute  1696,  and  other 

*  statutes,  confirming  the  provision  of  that  act,  and  applying  them 

*  to  cases  of  sequestration  of  bankrupts. 

<  I  see  no  difference  in  this  question  between  deeds  done  at  or 

*  after  bankruptcy,  and  deeds  done  within  sixty  days  before  notour 
^  bankruptcy.  The  provision  of  the  statute  declares,  <  all  and  wbat- 
*<  soever  voluntary  dispositions,  assignations,  or  other  deeds  which 
*^  shall  be  found  to  be  made  and  granted,  directly  or  indirectly,  by 
**  the  foresaid  dyvour  or  bankrupt,  either  at  or  after  his  becoming 
<<  bankrupt,  or,  in  the  space  of  sixty  days  of  before,  in  fevours  of  his 
^*  creditors,  either  for  his  satisfaction  or  further  security,  in  prefe- 
<<  rence  to  other  creditors,  to  be  void  and  null.'  Deeds  therefore 
^  which  are  under  this  statute  voidable,  if  done  at  or  after  notour 

<  bankruptcy,  are  equally  so  if  done  within  sixty  days  of  it    And 

<  the  question  is,  whether  there  exists  an  exception  to  the  provision 

*  of  this  statute,  by  which  a  debtor  having  the  property  of  a  move- 

<  able  subject,  but  bound  by  obligation  to  deliver  it,  and  so  pass  the 
^  property  to  another  person  who  has  bought  it,  can,  under  thissta- 
^  tute,  at  or  after  bankruptcy,  or  within  sixty  days  before  bankruptcy} 

<  implement  this  obligation  in  favour  of  the  creditor  ? 

<  Now,  I  am  not  satisfied  that  there  exists  any  such  exception. 

*  I  think  it  would  be  contrary  both  to  the  words  and  spirit  of  the 

*  statute  1696,  to  allow  a  debtor,  after  notour  bankruptcy,  or  with- 

<  in  the  sixty  days,  which  is  the  same  thing,  to  give  or  withhold 

*  a  preference  to  or  from  any  creditor  at  his  pleasure,  by  granting, 

<  or  declining  to  grant,  implement  of  an  obligation.     And  I  do  not 

*  think  that  there  is  authority  sufficient  to  compel  me  to  do  this 

<  violence  to  the  statute.     I  see  that  there  has  been  in  practice  an 

<  exception  from  the  provisions  of  this  statute,  admitted  in  &?oar 

<  of  nova  debita,  L  e.  debts  which  were  newly  contracted  when  the 
^  disposition  by  the  bankrupt  was  granted ;  and  I  am  aware  that  this 
^  exception  has  been  stretched  widely  by  decisions  that  I  should  un^ 
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now  think  of  overturning.  But  I  do  not  think  that  there  is  any  thing  10  July  isas. 
at  all  like  a  uniform  train  of  decisions  carrying  the  exception  so     7^"^ 
far  as  to  hold  that  every  obligation  is  to  be  viewed  as  novum  de-  Forbes. 


bitum  during  an  unlimited  extent  of  time,  in  reference  to  imple- 
ment of  it  by  the  voluntary  disposition  of  the  debtor  after  notour  ^^"JU"^*'^ 
bankruptcy,  or  within  the  sixty  days.     To  say  that  a  debt  is  to  re-  judges. 
main  new  for  any  length  of  time  is  surely  a  contradiction  in  terms. 
On  this  point  I  beg  leave  to  refer  to  the  opinion  of  Lord  Corehouse 
in  the  case  of  Mansfield  against  Walker's  trustees.     I  wish  only 
to  add  one  observation  peculiar  to  the  present  case,  viz.  that  in 
this  case  I  consider  the  interval  between  sale  and  delivery  to  have 
been  not  only  very  long,  but  to  have  been  intentionally,  and  by 
both  the  original  and  renewed  agreement,  made  so  by  the  parties. 
~I  consider  the  agreement  to  have  been  an  agreement  to  buy  new 
wine,  but  not  to  take  delivery  till  it  should  be  fit  for  drinking, 
and  wanted  by  the  buyer.     In  such  a  case  I  consider  all  those  ar- 
guments which  have  in  other  cases  been  urged  as  to  the  delivery 
or  disposition  given  by  the  debtor  being  in  truth  intended  and 
considered  by  the  parties,  as  well  as  in  the  loose  notions  of  ordi- 
nary business,  as  immediate  delivery  or  disposition — I  say,  I  con- 
sider all  such  arguments  as  out  of  the  question.     If  we  admit  im- 
plement of  an  obligation  in  this  case  after  bankruptcy,  or  within 
the  sixty  days,  we  must  lay  it  down  that  in  all  cases  parties  have 
only  to  constitute  a  jus  crediti  to  any  subject  or  right,  and  agree 
to  delay  delivery' or  disposition  in  implement  of  this  jus  crediti, 
in  order  to  enable  any  debtor,  after  any  number  of  years  whatever 
shall  have  passed,  to  grant  to  the  creditor,  if  he  pleases,  a  preferable 
conveyance  of  that  subject  or  right  after  he  has  become  a  notour 
bankrupt     Nay,  I  do  not  see  how  the  principle  can  stop  short 
even  of  the  case  of  an  obligation  or  jus  crediti  by  a  debtor  binding 
him  to  make  a  disposition  omnium  bonorum  to  a  particular  creditor 
in  security  of  all  his  claims.     We  should,  I  think,  be  obliged,  in 
consistency,  to  hold  that  implement  of  such  an  obligation  after 
bankruptcy  was  competeut.     I  cannot,  therefore,  carry  the  princi- 
ple of  novum  debitum  so  far  as  to  sustain  a  voluntary  act  of  deli- 
very or  disposition  by  the  debtor  after  bankruptcy,  or  within  the 
sixty  days.     And  I  see  no  other  principle  of  exception  recognised 
in  our  practice  which  can  be  alleged  to  be  applicable  to  this  case. 
It  is  argued,  indeed,  that  delivery  or  disposition  in  precise  im- 
plement of  an  obligation  is  not  a  voluntary  act  in  terms  of  the  sta- 
tute, because  the  debtor  is  expressly  bound  and  necessitated  to  do 
that  very  act.  That  appears  to  me  to  be  a  plea  distinct  from  the  plea 
of  novum  debitum,  and  one  of  which  I  do  not  see  any  recognition  in 
our  authorities  or  decisions  at  all,  except  in  some  expressions  report- 
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10  July  1833.  «  ed  to  have  been  used  in  the  late  case  of  Bontine.  And,  with  all  pos- 

*  sible  respect  for  those  Judges  that  are  reported  to  have  used  the  ex- 
^  pressions,  I  connot  adopt  it  I  think  it  fi^Uacious.  A  debtor  after 
^  bankruptcy,  (or  within  the  sixty  days,  which  is  viewed  as  the  same 

<  thing  in  law,)  is  not  truly  bound  to  implement  anyone  obligation 

*  by  gpranting  conveyances  in  property  or  security  to  any. one  cre- 
^  ditor,  because  he  cannot  do  so  without  prejudice  to  the  rest  of  his 

*  creditors.     Neither  is  he  necessitated,  so  as  to  take  away  his  toIqd- 

<  tary  agency.     He  may  be  liable  to  horning  and  caption  forde- 

<  dining  to  convey,  in  implement  of  a  jus  credit!,  any  subject  or  right 

<  in  property  or  security.     But  it  may  happen  that  such  diligence 

<  may  be  used  at  the  instance  of  more  than  one  claimant  holding 

<  a  jus  <»iediti  to  such  subject.     This  may  happen,  even  if  the  snb* 

<  ject  be  an  individual  thing,  and  still  more,  if  it  be  a  quantity  of  uy 

*  thing.  How  then  can  a  disposition  to  one  of  these,  in  exchisioD 
^  of  the  other,  be  viewed  as  necessary  ?     And  such  diligence  may, 

*  at  any  rate,  be  met  by  homing  and  caption  used  by  each  of  his 

*  ordinary  creditors  for  payment  of  their  debts,  which  the  conveying 
^  away  of  any  valuable  subject  puts  out  of  his  power.     It  is  phiia 

<  that  the  bankrupt  debtor  cannot  escape  imprisonment  by  granting 
^  implement  to  one  creditor,  to  the  prejudice  of  the  rest,  more  than 

*  by  refusing  it ;  so  that  it  is  impossible  to  consider  the  risk  of  im- 

*  prisonment  as  constituting  a  necessity  that  deprives  bis  a^t,  giving 

<  a  preference  to  one  creditor,  of  the  character  of  being  voluntary. 

*  I  conceive  the  word  *  voluntary*  in  this  act  to  designate  acts  of 

<  conveyance  by  the  will  of  the  debtor,  generally,  in  contrast  to  nets 

*  of  legal  conveyance  by  the  mere  will  of  the  law,  in  regard  to  which, 

<  creditors  were  to  be  left  on  a  &ir  level  by  the  non-interference  of 

<  tlie  bankrupt.     I  therefore  see  no  possibility  of  admitting  this 

*  view,  which,  I  have  already  said,  is  not  the  view  of  the  exception 

*  from  the  act  1696,  that  seems  to  me  to  have  been  reci^ised  to 

*  whatever  extent  in  our  practice.' 
Lord  Corehouse.-^*  I  concur  entirely.* 
Lord  Medwyn.^^*  I  also  entirely  concur.' 
Lord  Fidlerton. — *  1.  For  the  reasons  assigned  by  Lord  Mackcn- 

^  zie,  I  am  of  opinion,  that  the  wine  in  question  cannot  *  be  held  as 
"  delivered  to  Sir  Charles  Forbes  while  in  the  cellars  of  Lyall  and 
<<  Cargill,  so  as  to  have  entitled  him  to  claim  it  in  a  question  with 
"  their  creditors.* 

*  2.  The  second  point  is  more  difficult,  and  the  opinion  I  hare 

*  formed  on  it  requires  some  explanation.     I  think  that  the  fifty-fflx 

*  dozen  of  port  wine  originally  purchased  by  the  defender,  and  en- 
« tered  in  the  bin-books  of  Lyall  and  Cargill  as  belonging  to  binif 

*  was,  though  not  delivered,  so  set  apart  from  the  general  stock  of 


r 


Mo.  124.  COURT  OF  SESSION.  62S 

*  the  sellers^  as  to  form  a  specific  subject,  of  which  he  was  entitled  10  July  183S. 
f  to  demand  delivery ;  and  upon  copsidering  the  circumstances  ap-     /^V*^ 
fpearbg  in  the  record,  I  rather  think  that  the  sixty-nine  dozen  porbesl^* 

^  of  port  substituted  for  the  former  miBt  be  held  to  have  stood  in     

*  the  same  situation.     The  defender  having  paid  the  price,  the  ob-  consdtwi^ 
^  ligation  to  deliver  was  qiiite  pure.     The  defender,  in  receiving  de-  Judges. 

'  livery,  stands  confessedly  clear  of  all  suspicion  of  collusion  with  the 
f  bankrupts,  aud  was  not  even  cognisant  of  their  embarrassments ; 
f  and.  the  question  is,  whether  the  delivery  of  the  wine,  in  such 
f  drcumstances,  is  to  be  held  as  a  *  transaction  reducible  under  the 
f^  act  1696,  as  in  satisfaction  or  security  of  a  prior  debt  7 

*  I  think  that  this  question  must  be  answered  in  the  negative.    It 
f  is  true  jthat,  as  the  wine  was  not  delivered,  and  as  Messrs  Lyali 

*  and  Cargiil  were  merely  under  a  personal  obligation  to  deliver  it, 
<  this  obligation  may  be  correctly  termed  a  debt ;  and,  in  the  pre- 
'  sent  case,  it  was  a  debt  of  some  standing.  But  then,  according 
'  to  the  same  phraseology,  the  delivery  must  be  considered  as  the 
^  payment  of  that  debt — the  extinction  of  the  obligation  by  the  ap- 
'  propriate  performance;  the  <  naturalis  prestatio  ejus  quod  debe- 
'<  tur.'     In  relation  to  the  present  question,  it  is  also  material  to  ob- 

*  serve,  that  the  tender  of  such  performance  or  payment  is  one 
^  which  it  is  not  oply  incumbent  on  the  debtor  to  make,  but  on  the 
i  creditor  to  receive ;  and  which,  consequently,  bars  all  farther  pro-' 
'  cedure  at  the  instance  of  the  lattier  against  the  former. 

^  Now,  it  appears  to  me,  that  a  delivery  of  moveables  of  this  kind, 
'  not  made  as  an  equivalent  or  substitute  for  the  payment  of  a  dif«- 

<  ferent  debt,  but  forming  in  itself  the  specific  performance  of  an 

*  existing  obligation  so  to  deliver,  does  not  fall  either  within  the 

<  letter  or  the  spirit  of  the  act  1696. 

<  The  statute  is  directed  against  assignations,  deeds,  &c.,  by  the 

*  bankrupt,  *  in  favour  of  any  of  his  creditors,  either  for  their  satis- 
<^  faction,  or  further  security,  in   preference  of  other  creditors.* 

<  There  is  nothing  said  of  payment ;  and  looking  at  the  preamble 
f  und  declared  object  of  the  statute,  I  think,  that  the  term  ^  satis- 
<<  faction'  was  used  in  that  sense,  in  which  it  is  in  legal  language, 

*  commonly,  and  even  technically  distinguished  from  payment :  '  Sa- 
**  tisfactum  autem  accipimus  quemadmodum  voluit  creditor,  licet 
*<  non  sit  solutum,'  &c. ;  Digesty  Id,  7,  I.  9.  *  Prseter  solutionem  in 
^<  specie,  plures  alii  sunt  modi,  quibus  vel  ipso  jure,  vel  saltern  ope 
<<  exceptionis  obligatio  toUitur,  et  liberatio  contingit,  puta  satisfactio, 
'^  oompensatio,'  &c. ;  Voet  lib.  46,  tit.  3,  s.  17.  According  to  Po- 
^  thier,  in.  commenting  upon  the  first  of  these  passages,  *  Observez 
<^  une  difference  entre  le  paiement  et  la  satisfaction.  Le  d^biteur 
^*  a  1^  droit  de  contraindre  le  cr^ncier  a  recevoir  le  paiem^t  de 
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10  July  1833.  <<  lasomme  pour  laquelle  la  chose  lui  a  £te  donnee  en  natisBement,' 

*  &c.     <  Au  contraire^  on  ne  pent  satisfaire  au  creancier  qui  n'est 
«*  pas  pay^,  qu'autant  qu'il  y  consent ;'  Pothier,  torn.  %  p.  960. 

*  But  what  is  of  more  importance,  the  same,  distinction  is  made  bj 
^  Lord  Stair,  (i.  18^  2,)  in  writing  only  a  few  years  before  the 

<  passing  of  the  statute  :  <  The  more  proper  way  of  dissolving  oblr- 
<<  gations  is  by  performance,  by  which  they  attain  their  effect,  and 
<<  that  is  either  by  payment  or  consignation ;  the  more  improper 
^'  ways  are  acceptilation,  compensation,'  &e*  And  when  he  comes 
^  to  treat  of  acceptilation,  he  proceeds,  (sect  3,)  <  AccepUlatioo 
<<  with  us  may  be  of  any  obligation,  and  requireth  no  stipuladon; 
<*  but  as  the  acknowledgment  of  payment  liberates  all  the  debtors,  so 
<<  the  acknowledgment  of  any  satisfaction  which  imputeth  payment 
<<  or  any  thing  accepted  as  equivalent,  hath  the  same  effect;  and, 
<*  therefore,  we  use  more  the  term  of  satisfiiction  than  aoceptib- 
<<  tion.'     In  another  passage,  when  treating  of  the  act  1621,  he 

<  distinguishes  in  the  same  way,  <  where  a  debtor  of  an  entire  es- 
'*  tate  pays  his  lawful  creditor,  or  satisfies  him  by  dispositions  or  as- 
"  signations.' 

<  According  to  the  sound  construction,  then,  of  the  letter  of  the 

<  statute,  it  appears  to  have  been  directed,  not  against  payment  in 

<  the  proper  sense  of  the  term,  that  is,  the  actual  performance  which 

<  the  creditor  was  bound  to  accept  of,  in  the' extinction  of  the  debt 

<  as  originally  constituted^  but  against  satisfaction,  i.  e.  those  sub- 

*  stitutes  for  such  actual  performance,  which  could  only  be  the  re- 

<  suit  of  a  new  and  voluntary  arrangement  between  the  debtor  and 

*  the  creditor*     The  same  conclusion  is  deducible  from  a  consideia* 

<  tion  of  the  spirit  of  the  statute  ;  for  although  it  might  be  rea- 

<  sonable  and  expedient  to  invalidate,  on  the  ground  of  construe- 

<  tive  fraud,  any  new  transaction  entered  into  a  short  time  before 
^  bankruptcy,  with  the  consent  of  the  creditor,  for  the  satisCeus- 

<  tion  of  a  debt  which  the  debtor  could  not  pay,  there  could  be  no 

*  ground  for  subjecting  to  the  same  penalty  that  payment  or  delivery 

<  which  the  debtor  was  bound  to  make,  and  the  creditor  to  accept 

<  by  the  force  of  the  original  obligation. 
Accordingly,  on  the  one  hand,  I  am  aware  of  no  case  in  whidi 

*  delivery  of  moveables  in  such  circumstances  has  been  held  to  &I1 

<  under  the  act  1696.     In  those  generally  referred  to,  viz.  Forbes 

<  V.  Debtors  of  Forbes,  27  Jan.  1715,  M.  1124,  and  Smith  v.  Tay- 

<  lor,  July  18.  1728,  M.  1128»  and  Crawford  v.  Stirling,  EliAieSf 

*  Bankrupt^  No.  28,  the  goods  were  delivered,  not  in  performance 

<  of  any  previously  existing  obligation  to  deliver,  but  truly  in  satis- 

*  faction  of  a  prior  money  debt     On  the  other  hand,  in  the  most 

*  comprehensive  class  of  debts,  and  certainly  that  most  unequivo- 
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<  calljr  expressed  in  the  statute,  viz.  money  debts,  payments  in  cash  10  July  18da 

*  are  sustained ;  and  I  confess  I  do  not  see  any  reasonable  ground     /^V"^^ 

*  upon  which  they  can  be  so  sustained,  except  that  payment,  in  the  p^rbes. 


<  proper  sense  of  the  term,  is  not  struck  at  by  the  statute.    The  rea-      ^ 

<  son  assigned  by  Lord  Elchies  in  the  case  of  Forbes  v.  Brebner,  q^^^^^ 

*  Jan.  26.  1751,  Elchiei  Notesj  50,  <  there  are  no  words  in  the  act  Judges. 
<<  1696  that  can  apply  to  payments  of  money,  which  is  not  in  the 

<<  sense  of  law  a  deed,'  is  clearly  unsatisfactory.     In  the  first  place, 

<  the  term  deed  might  just  be  as  aptly  applied  to  the  delivery  of 

*  money  as  the  delivery  of  goods ;  but,  2dly,  this  ratio  is  completely 

<  excluded  by  the  late  decision  of  Speirs  v.  Dunlop,  30  May  18279 

*  in  which,  on  a  remit  from  the  House  of  Lords,  it  was  decided  that 
^  a  payment  in  cash  by  a  bankrupt  is  reducible  under  the  act  1696, 

<  when  the  transference  of  the  money  is  made  not  properly  in  pay* 

*  ment,  i.  e.  extinction  of  a  money  debt,  actually  due,  but  in  secu- 

<  rity  of  a  debt,  which  might  eventually  be  due  by  the  party  who 

<  paid  to  the  party  who  received. 

^  The  only  intelligible  reason  for  generally  sustaining  payments 

*  in  cash,  is  that  assigned  by  Lord  Bankton :  ^  The  act  is  here  like- 
^<  wise  understood  of  the  delivery  of  goods,  but  not  of  payment  in 
<<  ready  money,  that  being  a  natural  extinction  of  the  debt'  The 
^  same  explanation  on  the  subject  of  money  payments  is  given 
^  by  Mr  Bell,  ii.  216.  *  The  chief  ground  for  the  omission  of 
*'  payments,  in  the  enumeration  of  acts  challengeable  on  construe- 
<<  tive  bankruptcy,  most  probably  was,  that  payment  being  the  or- 
<*  dinary  way  of  discharging  obligations,  and  which  does  not  natu- 
^*  rally  suggest  the  idea  of  embarrassment  or  insolvency,  it  was 
<<  right  to  hold  it  as  effectual,  unless  proved  to  be  fraudulent,  or  sub- 
«*  sequent  to  notice  of  the  bankrupt's  situation.'     It  is  clear  that 

<  both  authors  are  considering  the  case  of  money  debts.  But  the  rea- 

<  soning  is  equally  applicable  to  a  case  like  the  present.     For  when 

<  a  party  is  debtor  in  an  obligation,  not  to  pay  money,  but  to  deli- 

*  ver  moveables,  the  <lelivery  of  the  moveables  is  just  as  natural  and 
^  necessary  an  extinction  of  the  debt  in  the  one  case,  as  the  pay- 

<  ment  of  the  money  is  in  the  other. 

^  I  have  only  farther  to  observe,  that  the  consequences  of  the  sta- 

<  tute,  when  construed  as  applicable  to  cases  like  that  under  conside- 

<  ration,  must  have  been  most  anomalous  and  absurd,  particularly  as 

<  the  law  then  stood  in  regard  to  the  competition  of  diligence.  There 

<  was  at  that  time  no  equalization  of  diligence  directed  against  move- 

<  able  property,  in  the  event  of  bankruptcy.  Accordingly,  in  the 
^  case  of  Smith  v.  Taylor,  already  alluded  to,  BelTs  Comm,  ii.  210, 

<  note  1,  *  Butter  having,  within  sixty  days  of  bankruptcy,  deli- 
«  vered  to  Taylor  lint,  deals,  &c.  to  the  value  of  L.70,  and  paid  in 
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]0  July  1633.  <«  cash  L.30,  as  the  balance  of  L.100  for  which  Taylor  was  eredi- 
^^  tor  to  him  by  bill,  Smith,  a  creditor  of  Butter,  arrested  in  TayWs 
<^  hands,  and  then  raised  a*  reduction,  on  the  act  1696.'    Taylor 

<  pleaded,  <  1st,  that  the  act  applies  only  to  written  deeds;  and, 2d, 
\^  that,  at  all  events,  he  must  be  entitled  to  come  in  pari  passu,  as 
<<  equality  is  the  spirit  of  bankrupt  law/  The  Court  found,  *  that 
*^  the  delivery  of  the  goods  fell  under  the  act  1696,  and  that  the  de^ 
<<  fender  was  liable  to  restore  them,  or  their  value ;  and  found  that 
<<  the  defender  came  not  in  pari  passu/  Now,  this  might  be  rea- 
'  sonable  enough,  considering  that  Taylor  waa  not  bound  to  reoeire 

<  the  lint,  deals,  &c.,  in  satisfaction,  unless  he  chose,  and  might, 

<  until  payment,  have  taken  all  necessary  measures,  by  action,  dili- 
f  gence  or  otherwise,  for  obtaining  payment,  or  legally  attaching 

<  th^  subjects  in  dispute.     But  if  Taylor,  instead  of  being  the  cie- 

<  ditor  of  Butter  in  a  money  debt,  had  been  the  purchaser  of  the 

<  lint,  deals,  &Cr9  and  consequently  his  creditor  for  the  delivery  of 

<  those  very  articles,  it  is  clear  that  he  would  have  been  bound  to 
f  receive  the  delivery  of  them,  and  that,  even  the  tender  of  such  de- 
'  livery  must  have  precluded  all  action  or  diligence  at  his  instance. 

<  On  the  supposition,  then,  of  the  act  1696  applying  to  such  a 

<  transaction,  it  rather  appears  to  me,  that  the  extraordinary  coaae- 

<  quence  would  have  followed,  that  every  creditor  of  the  bankrupt 

<  might,  by  arrestment  or  poinding  and  reduction,  have  had  the 

*  means  of  vesting  himself  with  the  right  to  the  moveables  in  dis- 
'  pute,  except  the  particular  creditor  to  whom  die  bankrupt  was 

*  bound,  both  in  law  and  equity,  to  deliver  them. 
<  Upon  these  grounds,  I  think  that  the  statute  does  not  apply  to 

<  a  case  of  this  kind,  in  which  the  delivery  of  the  goods  was  not 

<  made,  in  satisfaction  of  a  prior  and  separate  debt,  but  was  the  ^)- 

<  propriate  payment  or  extinction  of  the  only  debt  subsisting  be- 

*  tween  the  debtor  and  the  creditor,  and  necessarily  took  eifect,  in- 

<  dependency  of  any  new  consent  or  arrangement  between  the  par- 

*  ties.     Considering  the  novelty  of  the  question,  its  great  practical 

*  importance,  and  the  authority  justly  due  to  those  by  whom  a  cod- 

*  trary  opinion  is  entertained,  I  regret  that  it  should  not  be  made  the 
'  subject  of  farther  investigation  and  argument ;  but,  as  presently 

*  informed,  my  opinion  on  this  point  is,  that  ^  the  shipment  in  qoes- 
^^  tion  is  not  a  transaction  reducible  under  the  act  1696." 


When  the  case  came  to  be  advised  with  these  opinions  of  die 
Consulted  Judges,  the  Lord  President  and  Lords  Balgray  and 
Gillies  concurred  with  the  majority  of  the  Consulted  Judges. 

Lord  Craiffie  stated,  that  he  could  not  concur  in  the  opinion  ei- 
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pressed  by  the  majority  of  the  Consulted  Judges.     He  would  not,  10  July  1838. 

however,  detain  the  Court  by  stating  his  opinion  at  length,  but  he  '^■•V^^ 

bad  prepared  notes  of  his  opinion,  to  which  the  parties  might  hare  Forbea/ 
access  *. 

The  Court  adhered  to  the  interlocutor  of  the  Lord  Ordinary,  as-  Judgmenu 
soilzied  the  defender,  and  found  him  entitled  to  his  expenses. 

Lord  Mtmardff'f  Ordinary.         Act.  Jameton,  Graham  Speirs,  J,  8,  Stewart,         Cwu 
ningham  ^  Walker,  W.  S.  Agents.  Alt.  Skene,  Moir.         Gordon  {•  Slewart, 

W.  S.  Agents.         S.  Qerk. 

T. 


*  Notes  of  Lord  Craigie's  opinion  referred  to  above. 

**  There  are  two  distinct  que&tions.  Ist,  As  to  the  effect  of  forwarding  the  wine  from 
the  cellars  of  .the  bankrupts  to  the  defender  in  the  existing  circumstances;  and,  2dl]r, 
As  to  the  state  of  the  rights  of  the  parties.  If  the  wine  had  not  been  so  forwarded. 

As  to  tlie  first  of  these  questions,  the  decision  In  the  recent  case  of  the  creditors  of 
Dunearn  *,  combined  with  those  immediately  preceding,  appears  to  establish  beyond  all 
doubt  the  general  principle  so  often  laid  down  by  Lord  Justice- Clerk  Braxfield.  that, 
after  bankruptcy,  the  law  only,  and  not  any  act  performed  by  the  common  debtor, 
mast  govern  the  rights  and  preferences  of  the  creditors  f .  And  it  Is  of  no  Importance 
Irhether  the  bankruptcy  is  that  defined  by  the  statutes,  or  public  insolyency.  or  Insol- 
vency known  to  those  who  are  participant  in  the  transaction  out  of  which  the  challenge 
arises. 

In  the  present  case,  and  in  reference  to  the  point  now  at  issue,  it  is  to  be  remem- 
bered, that  In  August  1828,  (nearly  sii  years  after  the  original  agreement  of  sale,  and 
more  than  two  years  after  a  proposal  of  giving  new  wine  in  lieu  of  that  which  was 
originally  Intended,)  it  was  suggested  in  a  letter  by  the  bankrupts,  that  the  wine  to  be 
exchanged  might  be  removed,  for  reasons  of  conveniency  to  the  defender ;  but  to  this 
suggestion  no  answer  appears.  On  the  26th  of  August,  however,  (about  a  fortnight 
aAer,)  a  second  letter  was  written,  informing  that  '  circumstances  occurred  to  make 
*  it  incumbent  on  us  (the  bankrupts)  to  forward  the  wine,'  along  with  a  bill  of  lading, 
in  favour  of  the  defender,  and  with  instructions  to  the  agents  for  the  Shipping  Com- 
pany of  London  to  keep  the  wine  until  they  received  orders  from  the  defender ;  but 
even  to  this  letter  no  answer  appears  to  have  been  made ;  at  least,  none  has  been  pro- 
duced, although  his  particular  attention  to  It  was  requested.  Neither  the  date  of  the 
wine*s  arrival  at  London,  nor  of  the  defender's  Instructions,  nor  of  the  delivery  of  the 
wine,  has  been  mentioned,  nor  any  receipt  produced  ;  and  no  direct  or  express  appro- 
bation of  the  course  followed  by  the  bankrupts  Is  to  be  discovered,  prior  to  the  date 
of  the  sequestration  on  the  20th  of  September. 

Comparing  these  circumstances  with  those  occurring  in  the  case  of  the  creditors  of 
I>unearn,  there  is  a  wide  difference,  and,  on  the  whole,  most  unfavourable  to  the  de- 
fender's plea.  In  the  former,  the  act  complained  of  could  hardly  be  called  volun- 
tary, having  been  demanded  by  the  agents  of  creditors,  alleging,  that  either  by  fraud, 
or  by  the  culpable  negligence  of  the  debtor,  they  had  been  induced  to  advance  large 
sums,  upon  a  security  altogether  inadequate  and  different  from  that  which  had  been 

•  See  No.  109,  p.  497  of  this  volume. 

f  *  The  case  of  Renny*s  creditors  may  be  thought  an  exception,  but  the  circumstances 
<  have  been  expUilned  In  the  Faculty  report  of  the  case.*  See  Lang  v.  Bruce,  7  July 
1832. 
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10  July  1833.  stipulated ;  yet  there  the  challenge  was  sustained.    In  the  present  case,  the  act  vu 
V  J-    — I  ^      not  merely  voluntary,  but  ultroneous.     It  was  not  only  unauthorised,  but  contrary  u 
Gibson  v.  ^®  terms  of  the  agreement,  by  which  the  sellers  of  tlie  wine  undertook  to  keep  it  rut- 

Forbes.  til  called  for.     If  it  had  been  lost  or  injured  in  the  voyage  to  London,  or  afterwards, 

and  indeed  until  the  measure  was  approved  by  the  defender,  he  might  have  thrown 
the  loss  upon  them.  And  although  it  is  said  that  the  measure  might  have  otherwise 
become  necessary,  no  attempt  is  made  to  specify  any  thing  probable  or  possible  in  jus- 
tification. 

In  such  circumstances,  the  proceedings  can  be  considered  in  no  other  light  than  aa 
act  of  bankruptcy,  and  a  fraud  against  the  creditors  in  general,  who  had  an  absointe 
and  indefeasible  right  to  an  equal  distribution  of  the  bankrupts*  effects,  as  they  stood 
at  the  date  of  the  sequestration,  or  within  sixty  days  prior  to  the  sequestration. 

The  question  which  was  put  to  the  Consulted  Judges  on  the  point  above  stated 
appears  to  be  confined  to  the  operation  of  the  act  1696,  and  a  good  deal  of  reasoning 
*  has  been  directed  to  that  view  of  the  case,  but,  aa  it  appears  to  me,  erroneously. 
The  Consulting  Judges,  however,  at  least,  are  not  prevented  from  taking  a  differeot) 
and  what  may  appear  to  them  a  more  correct  view.  If  the  summons  had  been  framed 
in  reference  only  to  the  act  1696,  aa  well  observed  in  the  case  of  the  creditors  of 
Duneam,  the  proper  course  would  have  been  to  supply  the  defect  by  a  supplemeotary 
Bummona  ;  but  here,  after  the  words  referring  to  the  enactment,  the  aummoos  pro- 
ceeds to  state,  (page  5.  at  top,)  *  that  the  said  preference  was  contrived  and  intend- 
'  ed  to  give  the  defender  security  for,  or  payment  of  a  prior  debt,  alleged  to  be  due 

*  to  him  by  the  said  bankrupts,  and  thereby  to  confer  on  the  defender  a  particniar 

*  preference,  and  to  defraud  and  disappoint  the  other  just  and  lawful  creditors  of  the 

*  said  Lyall  and  Cargill.* 

But,  indeed,  holding  the  summons  to  be  confined  to  the  statute  1696,  I  should  be 
of  opinion,  upon  the  grounds  so  fully  stated  and  explained  by  Lord  Mackenzie,  that 
the  forwarding  of  the  wine  was  struck  at  by  the  statute,  as  well  as  unauthorised  bj, 
and  contrary  to,  the  common  law  of  Scotland.  Some  decisions  hawe  been  referred 
to,  as  importing  a  gradual  relaxation  of  the  enactment  in  1696.  Where  there  is  to 
be  a  loan  on  real  security,  and  after  a  bond  containing  a  warrant  for  infefkment  is  de- 
livered  to  the  agent  for  the  lender,  and  infeftmcnt  follows  without  any  undue  delay, 
it  has  not  been  held  a  good  objection  that  the  money  or  part  of  it  had  not  been  ad- 
vanced  before  infeftment ;  and  between  a  banker  and  his  customer,  payments  and 
advances  within  sixty  days  of  statutory  bankruptcy,  in  the  ordinary  course  of  dealingi 
are  considered  not  liable  to  challenge.  Whether  the  practice  is  warranted  by  law,  or 
in  itself  expedient,  may  admit  of  considerable  doubt ;  but  those  cases  are  quite  dif- 
ferent  from  the  present.  If  tlie  defender  should  be  obliged  to  return  the  wine,  it 
must  be  imputed  to  his  long  delay  in  requiring  delivery,  for  which  no  reason  has  been 
given  ;  and  if  he  were  ultimately  permitted  to  retain  the  wine,  he  will  owe  it,  not  to 
his  following  out  his  right  in  the  regular  way,  but  to  the  act  of  his  bankrupt  wioe* 
merchants,  by  whom,  as  it  would  appear,  he  was  compelled  to  receive  delivery,  in  op- 
position to  express  agreement,  and  clearly,  and  almost  avowedly,  to  create  a  prefe- 
rence ;  there  could  be  no  other  end  in  view. 

On  the  second  question,  which  is  now  to  be  considered,  vii.  aa  to  the  state  of  the 
parties,  if  the  wine  had  not  been  removed,  but  allowed  to  remain  in  the  bankrupt's 
cellars,  and  so  to  fall  under  the  immediate  management  and  disposal  of  the  statutoiy 
trustee,  I  cannot  with  deference  entertain  any  doubt.  That  in  this  view  of  the  case^ 
the  full  and  absolute  property  of  the  wine  had  been  transferred  to  the  defender,  is  do 
longer  asserted.  Such  a  notion  appears,  indeed,  to  he  altogether  groundless.  Uot3 
delivery  of  the  wine  in  some  of  the  forms  known  in  law,  there  could  be  no  compleie 
sale,  but  an  agreement  to  sell  in  future,  as  in  the  case  of  what  is  called  a  sale  by  sam- 
ple, or  where,  without  putting  the  wine  within  the  power  of  the  purchaser,  it  has,  bow- 
ever,  been  described  by  particular  marks  or  differences.     In  all  such  cases,  puitbascn 
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may  reject  the  article,  if  not  equal  to  the  sample,  or  as  not  agreeable  to  the  specifica^  10  July  1833. 
tions.     The  seller,  again,  may  sell  and  deliver  the  article  to  another  person,  or  it  may      V^p^yi^^ 
be  attached  by  a  poinding  creditor,  or  it  may  fall  under  a  sequestration,  which,  as  to  Gibson  v. 
moreable  effects,  is  truly  a  poinding  for  the  whole  creditors  of  the  bankrupt     And  in  Forbes, 
erery  sunrey  by  the  officers  of  the  Crown  for  ascertaining  the  duties,  the  wine  binned 
(aa  it  is  termed)  is  held  as  still  belonging  to  the  merchant,  and  the  duties  paid  ac- 
cordingly.   How,  then,  can  it  be  maintained  that  a  purchaser,  in  such  circumstances, 
before  actual  delivery,  could  have  any  thing  more  than  a  personal  claim  ?  As  to  the 
payment  or  non-payment  of  the  price,  it  could  make  no  difference.     If  the  property 
has  not  been  duly  transferred  by  delivery,  a  second  sale  must  be  effectual,  if  followed 
by  delivery,  whether  the  price  has  been  paid  or  not. 

In  such  a  case  as  the  present,  in  the  event  of  the  seller's  bankruptcy,  there  is  no 
room  for  a  preferable  claim  on  the  part  of  the  purchaser.  It  has  been  uniformly 
beld,  and  so  decided  in  the  case  of  the  creditors  of  Dunearn,  that  in  a  competition  of 
creditors,  there  is  no  room  for  equities  of  any  sort  There  a  debtor  had  undertaken 
to  give  security  over  lands  much  more  than  adequate  ;  but  of  this  the  creditors  had 
been  deprived,  and,  as  it  was  alleged,  by  the  fraud  or  culpable  negligence  of  the  bor- 
rower ;  and  strongly  influenced  by  the  hardship  of  the  case,  and  urged  by  the  parties 
interest^  in  the  security,  the  debtor,  after  sequestration,  endeavoured  to  supply  the 
defect  by  a  new  and  regular  infeAment  But  this  has  not  been  sustained,  although, 
if  there  had  been  such  a  claim  in  equity  as  could  be  regarded  by  the  Court,  it  was 
just  as  competent  after  sequestration  as  before  it.  In  such  a  case,  there  is  no  room 
for  the  doctrine  of  constructive  or  latent  trusts.  A  right  of  property,  whether  in 
lands  or  in  moveables,  cannot,  in  a  question  with  third  parties,  be  created  in  the  form 
of  a  trust,  unless,  to  a  certain  eiteotat  least  a  right  of  ownership  is  given  or  retained. 
To  infer  or  imply  a  trust  in  every  ordinary  contract  of  sale,  would  be  at  once  to  su* 
persede  the  form  of  delivery  hitherto  held  indispensable.  Even  where  the  price  has 
been  paid,  although  the  purchaser  has  thus  performed  his  part  of  the  contract,  it  still 
remains  for  the  seller  to  perform  his  part,  which  can  only  be  done  by  delivery,  in  one 
or  other  of  the  forms  by  law  established.  Nor  would  the  principle,  if  adopted  at  all, 
be  confined  to  the  case  of  sales.  In  all  competitions  regarding  the  use  or  right  of 
possession  of  moveable  effects,  it  would  subvert  the  universally  acknowledged  rule  of 
law,  that  it  is  possession  alone,  if  lawful,  which  is  in  practice,  and  ought,  in  point  of 
expediency,  to  be  conclusive." 


SECOND  DIVISION. 

No.  CXXV.  10  July  1833. 

ROBERT  HILL  and  JOHN  CAMPBELL 

against 
The  duke  OF  MONTROSE. 

Infeftmbnt. — Superior  and  Vassal. — Non-entry.  —  Title 

•    to  pursue. — A  sasine  of  lands  as  parts  of  a  barony^  proceeding  on 

a  precept  to  give  infefiment  in  the  barony  generally ^  is  a  sufficient 


^  I 
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JO  July  1833.      Htk  to  pursue  an  action  of  non^entry^  though  the  sasine  refer  to  w 
^^V^^        evidence  of  these  lands  being  comprehended  in  the  barony. 

Hill  and  Camp- 
bell  V.  Duko  of 

Montrose.  Mr  Hill,  as  proprietor  of  the  barony  of  Drem,  which  consists  of 
the  superiorities  of  nearly  the  whole  temple  lands  in  Scotland, 
brought  an  action  against  the  Duke  of  Montrose^  to  compel  his 
Grace  to  enter  with  the  pursuer,  as  Superior,  in  certain  lands  allege 
ed  to  be  temple  lands  and  parts  of  the  barony. 

As  the  pursuer's  charter  contained  no  specification  of  thecomp<H 
nent  parts  of  the  barony,  it  was  objected  to  his  title,  that  his  sasine 
in  the  particular  lands  in  question  was  irregular  and  inept,  in  re- 
spect there  was  no  evidence  produced  before  the  notary,  when  the 
infeftment  was  taken,  and  referred  to  in  the  instrament  of  sasine, 
that  these  particular  lands  fell  under  the  dispositive  clause  of  the 
charter,  or  that  the  precept  of  sasine  applied  to  them,  and  wa^ 
ranted  infeftment  Admitting,  in  this  question,  that  the  lands  & 
belled,  if  temple  lands,  are  included  in  the  barony  of  Drem,  the  ob- 
jection is,  not  that  the  lands  upon  which  infeftment  was  taken 
were  not  those  particular  lapds,  but  that  no  evidence  was  laid  be- 
fore the  notary  of  the  lands  being  temple  lands,  on  the  suppositioB 
that  infeftment  was  actually  taken  upon  the  lands.  The  inquiry 
where  the  lands  are  is  one  thing,  about  which  the  notary,  from  the 
necessity  of  the  case,  must  be  left  to  satisfy  himself.  But  the  in- 
quiry, whether  particular  lands,  admitting  their  position  to  be  ai^ 
certained,  fall  within  a  certain  general  description  contained  in  the 
charter  or  warrant,  is  a  totally  different  question,  as.  to  which  the 
law  does  not  acknowledge  in  the  notary  any  capacity  of  judgment 
More  especially  must  this  be  the  case,  when  the  general  description 
said  to  comprehend  the  lands  is  of  a  legal  nature.  Where  the  lands 
are  conveyed,  not  with  reference  to  local  position,  but  with  refe- 
rence to  a  particular  tenure  or  other  legal  character,  of  which  plain- 
ly the  notary  can  be  no  judge,  in  these  cases  he  must  proceed  by 
written  evidence,  and  the  instrument  of  sasine  must  specify  such 
evidence,  so  as  to  shew  how  he  came,  under  a  general  description, 
to  give  infeftment-in  particular  lands  not  named. 

The  case,  in  this  respect,  stands  in  the  same  situation  as  when 
the  question  is  about  the  right  of  granting  sasine  to  a  party  who  b 
not  the  nominatim  disponee.  It  is  not  left  to  the  notary  to  deter- 
mine who  is  in  right  of  the  nominatim  disponee ;  to  warrant  the 
sasine,  he  must  have  written  evidence  produced  to  him,  and  that, 
too,  must  be  specified  in  the  instrument  It  is  left  to  the  notary  to 
determine,  whether  the  party  aisking  infeftment  is  the  disponee 
named  or  not,  just  as  he  is  left  to  determine  whether  or  not  certain 
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bnds  particobrised,  are  the  lands  in  which  infeftment  is  required  to  lo  July  1833, 
be  given ;  bat  when  the  question  comes  to  be  removed  a  step  far-    ^^^V^^ 
ther,  viz.  whether  the  person  or  the  lands  fall  within  a  certain  legal  ^j/ ""puJ^g^ 
descripfaon,  the  instrument  of  sasine  must  set  forth,  not  simply  the  Montrose. 
notary's  assertion  of  the  fact,  but  the  written  evidence  upon  which 
that  assertion  is  founded.     In  the  case  of  Wallace  v.  Dabymple, 
Sd  Jane  1742,  Kilh.  and  C.  Home,  M.  6919,  it  was  decided,  that  an 
infeftment  such  as  that  which  here  occurs  was  null ;  and  the  prin- 
ciple of  that  decision  was  followed  in  the  case  of  Belches  and  Mur- 
ray 9.  Stewart,  21  Jan.  1815. 

The  pursuers  amwered — When  infefhnent  is  given  in  lands  sta*  Pu"«eri' 
ted  to  be  parts  of  a  barony,  it  is  not  necessary  that  evidence,  writ- 
ten or  parole,  riiould  be  laid  before  the  notary,  that  these  lands  are 
truly  portions  of  the  barony,  and  that  he  should  preserve  that  evi- 
dence in  the  instrument  of  sasine.  Baronial  lands,  however  diffe- 
rent or  unconnected  in  regard  to  tenure  or  position,  are  so  consoli- 
dated as  to  form  one  entire  feudal  tenement ;  and  if  the  particular 
lands  on  which  sasine  is  taken  are,  in  point  of  fact,  included  in  the 
barony,  of  which  the  notary  must  be  presumed  to  have  satisfied 
himself,  then  the  infeftment  must  be  good,  because  the  charter  or 
Irorrant  extends  to  every  portion  of  the  subjects  composing  the  uni- 
ted whole.  The  objection  is  not  alleged  to  be  rested  on  any  prac- 
tice, or  the  atUhority  of  any  institutional  writer ;  and  neither  of  the 
decisions  founded  on  is  in  the  least  applicable.  In  the  case  of  Wal- 
lace, an  infeftment  in  lands  not  at  all  named  in  the  conveyance  wad 
found  to  be  invalid ;  but  that  was  not  an  instance  of  a  barony  where 
the  lands  are  carried  by  <  the  common  name  ;^  Stair,  ii.  3,  45; 
The  case  of  Belches  was  a  question  as  to  the  sufficiency  of  an  in* 
feftment  to  support  a  claim  for  enrolment  as  a  freeholder;  and  al- 
though it  was  found  not  to  be  sufficient  for  that  purpose,  it  was 
certainly  not  held  to  be  radically  null,  or,  feudally,  to  carry  nothing. 

•  .  •  ■•• 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
opinion :  <  Having  considered  the  remit  from  the  Second  Division,' 
&c.  <  repels  the  reserved  objection  to  the  title  of  the  pursuer ; 

<  and  also  repels  the  defences  on  the  merits,  and  decerns  in  terms 

<  of  the  latter  conclusions  of  the  libel  which  relate  to  non- entry, 

<  and  the  consequences  thereof:  Finds  no  expenses  due  to  either 

<  party/ 

Note.^^*  The  Lord  Ordinary  thinks  that,  on  the  supposition  that 
*  the  lands  to  which  this  process  relates  formed  part  of  the  barony 
^  of  Drem^  then  the  notary  was  entitled  to  make  out  an -instrument 
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of  sasine  of  these  lands  as  parts  of  that  barony,  as  in  other  cases 
of  sasines  of  parts  of  baronies,  without  referring  to  written  evi- 
dence, or  any  evidence  produced  to  cause  his  knowledge  that  these 
lands  were  part  of  the  barony.  On  the  merits,  the  Lord  Ordinaiy 
is  satisfied  that  the  lands  in  question  are  temple  lands,  and  the 
right  to  them  truly  derived  by  the  defender  from  the  authors  of 
the  pursuer,  as  superiors.  Then  the  Lord  Ordinary  conceives 
that,  truly  having  right  under  the  temple  superior,  the  defender 
cannot  exclude  that  superior  except  by  positive  prescription,  L  e. 
by  unequivocal  possession  upon,  or  ascribable  wholly  to,  an  express 
title  derived  from  another  person  as  superior,  continuing  and  exist- 
ing together  for  forty  years ;  and  the  Lord  Ordinary  is  not  satis- 
fied that  either  the  one  or  the  other  did  so  continue.  There  is 
some  appearance  that  part  of  the  lands  in  question  were  included 
in  one  charter  from  the  Crown ;  but  this  is  not  continued  in  the 
after  titles,  and  does  pot  appear  to  have  stood  unaltered  for  forty 
years.  And  there  appears  no  possession  attributable  to  any  right 
adverse  to  the  temple  right,  by  payment  of  reddendo  to  the  king, 
or  otherwise.' 


Judgment. 


OpinioD  of 
Court 


The  defender  having  reclaimed^  the  Court  recalled  the  decemi- 
ture  relative  to  the  consequences  of  non-entry  as  premature,  bot 
adhered  quoad  ultra. 

Upon  the  merits,  their  Lordships  were  of  opinion,  that  there  was 
a  total  failure  on  the  part  of  the  defender  to  establish  the  fundamen- 
tal point  of  exclusive  possession  under  the  Crown  for  the  prescrip- 
tive period.  They  were  also  unanimous  in  repelling  the  objecdon  to 
the  title.  Lofd  Glenlee  observed,  that  there  was  conveyed  in  Stew- 
art's case  the  superiority  of  particular  lands  not  included  in  a  certain 
deed  of  entail ;  and  no  evidence  was  adduced  to  the  court  of  free- 
holders, by  a  reference  to  the  charter  and  sasine,  that  the  lands  up- 
on which  Mr  Stewart  claimed  were  not  comprehended  in  the  entaiL 
He,  therefore,  had  no  doubt  that  that  case  did  not  apply  at  alL 
With  respect  to  the  case  of  Dalrymple,  that  was  a  very  special  case. 
A  person  gave  a  disposition  of  certain  lands  named,  and  others  not 
named.  The  notary,  in  passing  infeftment,  did  not  engross  in  the 
instrument,  in  so  far  as  regarded  the  lands  not  named,  that  eri- 
dence  had  been  exhibited  to  him  that  these  lands  were  part  of  the 
subjects  intended  to  be  conveyed  by  the  disponer.  The  Court  did 
not  decide  the  abstract  point,  whether  this  might  not  have  been  in 
certain  cases  a  good  right ;  but  they  held  it  to  be  insufficient  in 
a  competition  with  a  creditor.  In  another  and  later  case,  (see 
Graham's  Trustees  v.  Hyslop,  5  Aug.  1753,  Karnes^  M.  49,)  it 
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WBS  the  unanimous  opinion  of  the  Court,  that  a  general  convej-  10  July  1833: 
ance  of  lands,  wherever  situate,  with  a  precept  of  sasine  in  the     z^^*^*^ 
same  indefinite  terms,  is  a  sufficient  warrant  to  give  infeftment  in  Campbell  v. 
every  particular  tenement,  which,  by  production  of  the  grantor's  Duke  of  Mon- 


trose. 


infeftment,  is  vouched  to  come  under  the  general  description.    To 

be  sure  the  notary  may  have  gone  wrong,  and,  in  fact,  the  lands  Opinion  of 

in  question  may  not  be  temple  lands ;  and  this,  if  alleged,  would    ^'^ 

leave  it  open  to  Mr  Hill  to  shew  that  they  were  such.     But  would 

it  be  necessary  that  he  should  bring  a  separate  declarator  for  that 

pnrpose?  He  thought  the  present  was  not  the  most  suitable  action 

for  trying  the  question. 


Zonf  MatAaizkf  Ordinary.  For  Uie  Punuen,  Mmdmadm  John  CkmtpbeSjun, 
W.  S.  AgenL  For  tbe  Defender,  Dean  ofFm:,  fHope,J  Bitiherftard.  Dvn^ 
dai  jr  Witmm,  W.  &  Agents.         F.  Clerk. 

S.     ' 


FIRST  DIVISION. 
No.  CXXVI.  11  July  1838.   ' 

JAMES  M^DOWALL 

against 

PETER  HILL  and  Others, 

Xrust. — Legacy. — 1.  An  annuity  provided  by  a  trust-deedj  which 
contained  no  power  of  revocation^  and  %oas  delivered  tOy  and  acted 
vpon  by  the  trustees^  during  the  life  of  the  truster^  found  not  revocable^ 
and  not  affected  by  a  subsequent  power  of  attorney^  authorising  the 
annuity  to  be  paid  out  of  a  different  fund. 

i2.  A  legacy^  to  a  larger  amount^  bequeathed  to  the  annuitant  by  the 
testator's  subsequent  general  settlement^  found  not  to  include  the  pre^ 
vious  annuityy  there  being  no  declaration  in  (he  settlement  to  that 
effect* 

Bt  a  trust-deed,  executed  by  Daniel  M^Dowall  of  the  island  of  St 
Vincent,  of  date  23  March  1818»  and  when  he  was  in  this  country^ 
he  conveyed  to  the  defenders  four  heritable  bonds,  to  which  he  had 
acquired  right  by  progress  over  the  estate  of  Ottar,  to  the  amount 
of  JL.4100,  declaring  that  the  conveyance  was  in  trust,  for  payment 
out  of  the  interest  of  the  said  principal  sum  of  an  annuity  of  Ln40 
TOL.  viii.  2  8 
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n  July  1833.  to  his  sister,  Mrs  Elizabeth  M^Dowall  or  Menzies,  and  the  remain- 
der of  the  yearly  interest  to  be  paid  to  the  truster's  danghter,  Aon 
M^Dowall,  during  her  life ;  the  deed  farther  provided  for  the  dift- 
posal  of  the  capital  sum  after  the  death  of  the  said  Ann  M'Dowallt 
and  contained  no  power  of  revocation.  It  was  delivered  to  the 
trustees,  and  recorded  in  the  books  of  Council  and  Session.  All  the 
trustees  named,  with  the  exception  of  one,  accepted;  and  theyap* 
pointed  one  of  their  number,  Peter  M^Dowall,  their  factor,  who 
drew  the  interest  of  the  said  bonds,  and  regularly  remitted  Mr 
Menzies  her  annuity,  till  the  time  of  his  death,  in  Deoemher 
1825. 

Mr  M^Dowall,  the  truster,  having  returned  to  the  West  In- 
dies, wrote  to  his  daughter,  on  the  19th  February  1824,  stating} 
that  he  bad  written  to  Mr  P.  M^Dowall  <  in  future  to  pay  Mn 

*  Menzies's  annuity  from  Colonel  Stewart's  interest,  instead  of  pay- 

<  ing  it  from  yours,  which  will  be  adding  L.40  to  your  income.   I 

<  hope  that  that  sum,  added  to  what  you  had  before,  will  make  yoo 
^  comfortable,  as  it  is  my  sincere  wish  that  you  should  be  so.'  And 
of  the  same  date  he  wrote  to  Peter  M<DowaIl — *  I  will  be  much 

<  obliged  to  you  in  future  to  pay  my  stater's  annuity  of  L.40  from 

<  Colonel  Stewart's  interest,  instead  of  paying  it  from  Ann's  moneys 

*  which  will  add  L.  40  to  her  income.' 
In  April  1824,  Mr  M^Dowall  executed  a  trust-disposition  and 

settlement,  conveying  his  whole  property  of  every,  description  to 
trustees  and  executors.  By  that  deed  he  left  a  legacy  of  L.  1000 
to  his  sister,  Mrs  Menzies,  without  making. any  mention  of  the  pre* 
vious  annuity  of  L.40  which  had  been  provided  for  her. 

In  July  1826,  Mr  M^Dowall  executed  a  power  of  attorney  in  fa- 
vour of  Mr  Robert  Paton  and  Mr  Joseph  Gordon,  writer  to  the  sig- 
net, for  the  purposes  therein  mentioned,  and,  inter  alia,  that  they 
hould  receive  the  interest  on  the  bond  for  L.1500  by  Mr  Stewart, 
so  long  as  the  principal  sum  remains  unpaid ;  and  in  case  of  pay- 
meiit  of  the  principal  sum,  to  reinvest  the  same  in  good  bond  secu- 
rity, or  in  the  public  funds ;  and  when  so  invested,  to  receive  the 
interest  and  dividends  arising  on  the  same  ;  out  of  which  interest 
and  dividends  the  said  attorneys,  or  either  of  them,  shall  pay,  or 
cause  to  be  paid,  to  Elizabeth  M'Dowall  or  Menzies,  residing  in 
Crieff,  my  sister,  during  all  the  days  of  her  life,  the  sum  of  L.40  8te^ 
ling  annually,  by  half-yearly  payments,  at  the  terms  of  Whitsunday 
and  Martinmas,  and  that  in  lieu  and  place  of  an  annuity  of  L40 
sterling,  provided  to  be  paid  to  her  by  a  conveyance  in  trosC,  exe- 
cuted by  me,  on  23d  day  of  March  1818,  conveying  certain  sunsi 
amounting  to  L.4100  sterling,  to  certain  trustees,  of  wbomPeier 
Hill,  Esq.  late  bookseller,  now o£  the  city  cess-(^ce,.£duibBfgh| 
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*  is  the  sole  acting  survivor^  for  behoof  of  Ann  M^Dowall,  daughter  U  July  1833. 

*  of  the  sdd  Daniel  M^Dowall,  now  Mrs  Ann  Hill,  spouse  of  Peter    ^^■•v'*^ 
^  Hill  junior,  bookseller  in  Edinbui^h,  and  her  lawful  children,  the  hji^^J[   ^' 

*  wish  and  intention  of  the  said  Daniel  M^Dowall  being,  that  the  Others. 
^  whole  interest  of  the  said  sum  of  L.4100  sterling  be  paid  to 

<  the  said  Mrs  Ann  Hill  during  her  life,  and  after  her  death  to  or  - 

*  for  the  use  of  her  children,  as  directed  by  the  said  trust-deed.' 

All  the  trustees  under  the  original  trust-deed  having  died  except 
Mr  Hill,  he,  in  September  1826,  executed  a  regular  deed  of  assump- 
tbn  in  farour  oi  Adam  Luke,  Joseph  M'Dowall,  and  Joseph  Gor- 
don, writer  to  the  signet.  Mr  Luke  declined,  but  the  other  two 
aecepted. 

From  1826  the  annuity  to  Mrs  Menzies  was  paid  by  Mr  Joseph 
Gordon,  under  the  power  of  attorney  in  his  and  Mr  Paton's  favour  * 
and  the  receipts  for  the  same  bore  to  be  from  ^  Joseph  Gordon,  at* 

<  tomey  of  Daniel  M^Dowali,  Esq.  St  Vincent's ;'  but  it  was  al* 
leged  by  the  pursuer,  that  Mrs  Menzies  was  an  old  woman,  who 
understood  no  language  but  the  Gaelic,  and  could  not  write ;  and,  on 
receiving  the  annuity,  the  receipts  were  signed  for  her  by  her  son, 
urithout  her  knowing  any  thing  of  the  power  of  attorney,  or  the  fund 
from  which  the  money  was  paid. 

Mr  M^Dowall,  the  truster,  died  in  March  1829. 

*  The  present  action  was  brought  by  the  pursuer,  as  factor  for  Mrs 
Menzies,  concluding  against  the  Surviving  trustee  under  the  trust* 
deed  of  1818,  and  the  accepting  trustees  under  the  deed  of  assump* 
tion  of  lb26^  for  payment  of  die  annuity  of  L.46  from  Whitsunday 
1830. 

!    In  support  of  this  action  the  pursuer  pkaded-^ 

As  the  trust-deed  was  delivered  and  acted  upon,  and  contained  P"rAuer*s 
no  power  of  revocation,  it  conferred  a  right  of  annuity  on  Mrs 
Menzies,  which  the  granter  himself  could  not  revoke  or  put  an  end 
to  without  her  consent ;  Ersh.  iii.  3,  31 ;  Stair^  i.  5,  6.  Even  if 
it  bad  been  competent  for  the  late  Mr  M^Dowall  to  have  recalled 
or  revoked  this  annuity,  this  was  not  done  by  the  subsequent  powers 
of  attorney  which  he  had  granted,  which  were  not  addressed  to  the 
trustees,  and  which  merely  changed  the  fund  from  which  the  annui« 
ty  was  to  be  paid.  These,  powers  of  attorney  expired  on  the  death 
€i  the  granter.  The  legacy  which  was  granted  by  the  subsequent 
^ttlement  of  the  testator  was  not  given  in  lieu  of  the  annuity ; 
jieither  did  it  bear  any  reference  to  the  annuity,  and,  therefore,  can- 
not be  pleaded  as  any  bar  to  the  present  claim  constituted  by  an 
irrevocable  deed  from  the  moment  of  the  delivery,  and  which,^  in 
point  of  fact,  the  granter;  never  attempted  to  revoke* 
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11  July  183a      Vledided  for  the  defenders— 

The  trust-deed  of  1818  was  merely  for  the  purpose  of  secnriog 
the  fund  for  the  benefit  of  the  truster's  daughter,  and  not  iDtended 
to  put  the  fund  beyond  his  own  controU  It  was  in  its  own  nature 
revocable,  being  entirely  gratuitous,  and  never  intimated  to  Mis 
Menzies.  The  annuity  to  Mrs  Menzies  was  merely  a  donation,  le* 
vocable  at  pleasure*  It  was  so  revoked  by  tlie  subsequent  letters 
and  power  of  attorney  by  the  truster,  and  the  pursuer  homologated 
the  revocation  by  receiving  the  annuity  frrom  the  attorneys  since 
1826,  instead  of  from  the  trustees  as  formerly.  The  truster  unde^ 
stood  the  annuity  to  be  revocable ;  and  upon  that  understanding  be 
had  made  a  different  and  much  more  valuable  bequest  in  favour  of 
Mrs  Menzies,  of  L.IOOO,  out  of  his  general  funds,  which,  in  the 
special  circumstances  of  the  case,  must  be  held  as  coming  in  place 
of  the  annuity ;  and,  therefore,  the  pursuer's  claim  lay  against  Mr 
M'Dowall's  trustees  under  his  general  settlement,  for  payment  of 
this  legacy,  not  against  the  trustees  under  the  trust-deed  of  1818^ 
for  payment  of  the  annuity. 

The  Lord  Ordinary  repelled  the  defence,  and  decerned  against 
the  defenders,  in  terms  of  the  conclusions  of  the  libeL 

His  Lordship  added  the  following  note:  *  First,  considering  the 
terms  of  the  trust-deed  libelled  on,  and  what  followed  on  it,  tlie 
Lord  Ordii\ary  must  hold  it  to  have  been  delivered  to  the  trustees 
for  the  benefit  of  the  pursuer,  as  well  as  the  other  parties  interest* 
ed  under  it,,  and  to  have^  been,  after  such  delivery^  beyond  the 
reach  of  recal  by  the  granter,  as  it  confessedly  reserved  no  power 
of  revocation. 

<  Secondly,  there  is  no  ground  for  holding,  that  any  revocadon 
of  the  provision  contained  in  it  in  favour  of  the  pursuer  was  con- 
templated. It  is  true  that,  by  the  power  of  attorney  of  25  June 
18*26,  Mr  M'Dowall  chose  to  substitute  a  payment  of  the  annuity 
out  of  another  fund  for  that  out  of  the  fund  under  trust ;  and  had 
he  provided  for  the  secure  continuance  of  such  substituted  pay* 
ment,  the  pursuer  might  have  had  no  interest  to  object.  Bat  the 
power  of  attorney  of  course  fell  at  his  deatli,  and  the  fund  to  which 
the  power  of  attorney  applied  merged  in  his  general  property,  con- 
sequences of  which  he  must  be  presumed  to  have  been  aware.  In 
these  circumstances  the  provision  in  the  trust-deed  must,  of  course, 
receive  effect,  unless  it  could  be  shewn  that  the  legacy  of  L.1000) 
bequeathed  by  Mr  M^Dowall  to  the  annuitant,  was  intended  to  dis* 
charge  the  annuity.  But  the  settlement  contains  no  declaration 
to- that  effect,  and  there  are  no  legal  grounds  for  presuming  such 
to  have  been  the  intention  of  the  testator.* 
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To  this  bterlocutor  the  Court  adhered*  1 1  Ju)y  1833. 


JUwd  Ordinary,  Fidkrtm.  Act  Sime,  Macallan.  Wm.  Sanderson,  W.  a  ^ '.P^'^f ^^  ** 

Agsntm      Ale  Keey,  Cynmgihamu      Jom^  Gordon,  W*  S.  Agent      J?.  Clerk,  q^^^,^ 

T.        

Judgment 


FIRST  DIVISION. 

No.  CXXVII.  11  Ja/y  1833. 

EDWARD  CLARK  and  Others 

against 
CAMPBELL  AND  Others. 

Process. — Act.  of  Sed.  1784.— (Poor's  Roll.) — A  petition  for 
the  beneJU  oftlie  poor's  roll  having  been  remitted  to  the  lawyers  and 
agents  for  the  poor^  and  the  lawyers  to  whom  the  remit  was  made 
having  reported  that  there  was  no  probabilis  causa^  while  the  agents 

'  Teported  that  there  was^ — held  by  the  Court  that  they  were  bound  by 

'  the  opinion  of  the' counsel ;  and^  therefore^  in  respect  *  the  advocates 
*  have  reported  non  probabilis  causa  with  reference  to  the  Act  ofSc" 

•  *  derunt  1784/  refused  the  petition^ 

iict  H.  G.  SmB.        John  GUmowr,  S,  S.  C.  Agent         Alt  Dean  of  Foe,  fBbpe,J 
Moir»         George  Dunhp,  W.  S.  Agent 

(No  printed  Papers.)  f  • 


FIRST  DIVISION. 

.    No.  CXXVIIL  11  July  1838. 

LADY  RAMSAY  and  TRUSTEES 

against 
SIR  THOMAS  RAMSAY'S  TRUSTEES. 

Husband  and  Wife. — Foreign. — Implied  Power. — Heri- 
table AND  Moveable. — Succession. — I.  Wliere  a  deed  exe* 
cided  by  a  husband  in  Scotland  is  cliattenged  as  being  in  fraudem 
of  a  previous  marriage-settlement  in  the  English  form^  executed  in 
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II  July  1833. 


Lady  Ramsay 
and  Trustees 
V.  Ramsay's 
Trustees* 


Englandj  where  the  partiei  w$re  married^  imd  onMer  deedexeeuUd 
by  the  husband  in  England  soon  after  the  marriagej  also  in  the  Eno' 
lishform^  and  which  latter  deed  was  held  by  the  law  of  Enghmi  ts^ 
form  part  of  the  marriage^settlement  the  question  is  a  mixed'om^ 
depending  on  the  law  of  both  countries ;  on  the  one  Iiand^  the  lau 
of  England  being  the  rule  for  ascertaining  the  import  and  effkt  of 
the  marriage-settlement  and  relative  deed,  and^  on  the  other^  the  law 
of  Scotland  being  the  rule  for  determining  the  nature  and  effiauy  cf 
the  Scotch  deed  in  relation  to  the  marriage-settlementf  as  thus  a* 
plained. 

.  II.  It  being  held  tliat  a  marriage-settlement^  idhich  disposed  woi 
only  of  certain  specific  funds  belonging  to  the  husband^  but  generoBj 
of  his  whole  personal  estate  at  the  time  of  his  deaths  did  not  dAor 
him  from  a  fair  expenditure^  or  an  absolute  disposal^  by  an  ad  inter 
vivoSi  of  any  part  of  his  personal  estate,  otfker  than  the  sums  spedaUg 
conveyed,— founds  that  a  deed  by  the  husband  revoking  the  marriage- 
settlement,  and  conveying  his  whole  estate  to  trustees,  for  pwrposA 
different  from  those  contained  in  t/ie  marriage-settlemtnt,  andparif 
to  take  effect  after  his  death,  was  not  a  legitimate  exercise  of  bis  im- 
plied reserved  power  of  expenditure  and  disposal,  and  toas  therefire 
reducible,  although  the  deed  was  declared  to  be  a  duly  delivered  Jth 
cument  and  an  irrevocable  act,  and  was  in  fact  immediately  deUoer- 
ed  to  one  of  the  trustees  for  behoof  of  all  parties  interested. 

III.  Where  an  agent,  without  special  instructions,  invested  Ids  amr 
stituenfs  money  in  his  own  name  on  heritable  security,  and  aftencardt 
informed  his  constituent  by  letter  of  his  Iiaving  done  so,  in  trud,fif 
his  behoof,  which  was  not  objected  to,  but  virtually  recognisedby  him, 
^^found  that  the  investment  was  heritable  in  a  question  regarding 
the  constituents  succession. 


The  late  Sir  Thomas  Ramsay,  a  native  of  Scotland,  but  who  had 
spent  the  greater  part  of  his  life  in  the  East  India  Company's  servicci 
was  twice  married.  His  first  wifie  died  without  leaving  children. 
Of  the  money  which  he  acquired  by  her,  L.2000  was  liferented  by 
her-  mother,  Mrs  M;uria  Hardie.  Upon  Sir  Thomas's  return  to 
Great  Britain  in  1817,  he  paid  his  addresses  to  the  pursuer,  also  a 
native  of  Scotland,  widow  of  Mr  Chisholm  of  Chisholm,  by  whom 
she  had  children.  She  was  then  residing  at  Bath  with  her  family; 
and  the  parties  were  there  married  on  10  June  1819.  The  pur- 
suer, as  widow  of  Mr  Chisholm,  had  a  liferent  of  some  landed 
property,  and  also  right  to  the  sum  of  L.6000  secured  toherifl 
Scotland.  In  contemplation  of  this  marriage,  arrangements  as  to 
settlements  were  made,  in  reference  to  which  Sit  ThomaSy  onS  Joii^ 
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1819,  wrote  to  Mr  Cameron,  writer  to  the  signet,  (now  Sir  Duncan  H  July  1833. 
Cameron,)  as  follows :  *  Sir  Alexander  Grant  has  given  you  a  per-    ^^^V^^ 

•  feet  correct  idea  of  my  sentiments  with  regard  to  the  settlements  ["nd  Tni"™^ 
'  upon  Mrs  Chisholm,  viz.  that  I  am  not  to  interfere  or  have  any  v.  Ramsay's 

<  power  over  her  money.     I  am  to  settle  the  interest  of  L.  10,000  '^'"^*•• 
^  sterling  upon  her,  and  the  principal  of  that  money  to  be  settled 

*  upon  her  younger  children,  if  1  have  no  children  of  this  marriage, 

<  subject  to  my  power  of  division.     My  personal  property  to  be  at 

<  my  death  left  to  Mrs  Chisholm,  and  the  sooner  a  draft  of  the  con- 
^  tract  is  made  out  upon  that  footing  the  better.' 

In  implement  of  these  arrangements  different  deeds  were  execu- 
ted.    On  10  June  1819,  Sir  Thomas  executed  a  deed  in  the  Scoteh 
form,  renouncing  his  jus  mariti  over  the  liferent  interest  and  the  sum 
of  L.6000  belonging  to  the  pursuer.     Of  the  same  date,  a  deed  in  the 
English  form,  of  the  nature  of  an  indenture,  was  executed  between  Sir 
Thomas  Ramsay,  Mrs  Chisholm,  and  Sir  Alexander  Grant  and 
others,  as  trustees.  That  deed  proceeds  on  the  recital  of  the  intended 
marriage,  and  on  the  renunciation  by  Sir  Thomas  of  his  jus  mariti ; 
i^d,  in  the^r^^  place,  it  provides,  that  with  respect  to  her  liferent 
jointure  above  mentioned,  and  the  sum  of  L.6000,  as  well  as  all 
^er  property  that  she  might  afterwards  acquire  or  succeed  to  du- 
ring the  marriage,  the  whole  should  be  vested  in  the  hands  of  the 
said  trustees,  upon  trust,  that  they  should,  during  the  joint  lives  of 
iSr  Thomas  and  Lady  Ramsay,  pay  the  yearly  rents,  profits,  and 
interest  thereof,  to  such  person  or  persons  as  Lady  Ramsay  should 
direct  and  appoint,  and  failing  such  direction,  to  herself,  for  her  own 
sole  use  and  benefit,  independent  of,  and  without  being  in  any  way 
subject  or  liable  to  the  debts,  control,  interference,  and  engage- 
ments of  her  said  intended  husband.     In  the  second  place,  and  in  the 
event  of  Lady  Ramsay's  predecease,  it  was  expressly  provided,  that 
the  liferent  of  her  whole  fortune  should  be  enjoyed  by  Sir  Thomas, 
the  capital  passing  to  her  own  heirs  and  executors.     Sdlj/,  Sir  Tho- 
nas  Ramsay,  in  consideration  of  the  intended  marriage,  promised, 
and  became  bound,  within  a  specific  time  from  the  date  thereof,  to 
pay  into  the  hands  of  the  said  Sir  Alexander  Grant,  Charles  Grant, 
Sir  Hugh  Innes,  Colonel  Macdonell,  and  Sir  Duncan  Cameron, 
the  sum  of  L.  10,000,  to  be  invested  by  them  upon  proper  security, 
and  upon  trust,  that  they  should  pay  the  interest,  or  annual  pro* 
ceeds  thereof,  to  Sir  Thomas  Ramsay  during  his  life,  and,  after  his 
decease,  to  Lady  Ramsay  in  liferent,  the  principal  sum  being  de* 
vised  to  the  children  of  the  marriage,  subject  to  a  power  of  division 
by  Sir  Thomas,  and  failing  children  of  the  marriage,  to  the  chil- 
dren of  Lady  Ramsay  by  her  former  husband.     It  was  provided  and 
declared  by  this  deed,  that  Lady  Ramsay  should  not  be  obliged  to  j 
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1  nruiyjssa  go  to  the  East  Indies,  or  to  quit  Great  Britab,  without  her  con* 

Lady  Ramsay  ®^"^  ^^^  *'*^^  ^^^  ^^^Y  ^f  Bath,  and  its  Vicinity,  should  bethepria* 

and  Trustees   cipal  residence  of  Sir  Thomas  and  Lady  liamsay. 

TrusteeT^  *        Another  indenture  was  entered  into  between  Sir  Thomas  Ramsay 

on  the  one  part,  and  Thomas  Macdonald,  Sir  Duncan  Cameron, 

and  General  Macdonell,  trustees  under  the  marriage-settlements,  of 

the  other  part.     In  reference  to  that  deed.  Sir  Thomas,  on  3  July 

1819,  wrote  to  Mr  Cameron  as  follows :  ^  The  deed  of  setUement 

<  of  personal  property  you  have  now  read  over  to  me,  and  which  yoa 
*  wrote  from  my  written  instructions,  is  perfectly  correct,  except  that 

<  I  do  not  mean  to  leave  any  part  of  the  subjects  to  my  sister,  in  the 
^  event  of  my  having  a  feimily,  and  only  L.150  sterling  if  I  ha?e  do 
^  family.  The  whole  of  my  property  at  my  death  to  go  to  Lady 
^  Ramsay.  In  the  event  of  no  family,  to  be  at  her  disposal,  as  well 
^as  the  L.  10,000  stated  in  the  marriage-settlement,  notwithstand- 
^  ing  my  having  reserved  the  distribution  in  the  body  of  the  contract' 

This  deed  was  executed  on  5  July  1819,  and  proceeded  On  the 
narrative  of  the  marriage  having  taken  place,  and  that  Sir  Thomas 
had  a  considerable  sum  of  money  in  the  hands  of  Mackintosh  and 
Company  of  Calcutta,  and  a  vested  interest  in  L.2000  llferented  by 
Mrs  Uardie,  and  that  he.  Sir  Thomas,  was  desirous  to  vest  these 
sums  for  the  benefit  of  Lady  Ramsay,  and  the  issue  of  the  marriage, 
&c.  Sir  Thomas  thereby  assigns  to  these  trustees  the  said  sums  in 
the  hands  of  Mackintosh  and  Company,  and  also  the  said  sum  of 
L.2000.  It  is  then  declared,  that  these  monies  shall  be  held  by 
the  pursuers  in  trust ;  that  as  to  the  sum  in  the  hands  of  Mackia* 
tosh  and  Company,  they  shall,  as  soon  as  required  by  Sir  Thomas^ 
by  any  writing  under  his  hand,  or,  in  default  thereof,  as  soon  after 
his  decease  as  they,  in  their  discretion,  shall  think  advisable,-^4nd, 
as  to  the  money  liferented  b^  Mrs  Hardie,  as  soon  as  required  by 
Sir  Thomas  after  her  death,  if  he  survive  her,  and  if  he  predecease, 
as  soon  after  her  death  as  they,  in  their  discretion,  shall  think  ad- 
visible, — get  in  and  receive  payment  of  the  said  assigned  monies 
and  invest  the  same  in  Government,  or  other  sufficient  real  securities 
allowing  Sir  Thomas  to  draw  the  interest  during  his  life;  and,  oa 
bis  death,  that  they  shall  realise  as  much  of  the  sums  invested  as 
will  be  sufficient  for  payment  of  his  debts,  or  such  part  thereof  as 
his  executors  may  not  have  discharged,  and  shall  hold  the  whole 
residue  upon  trust,  for  the  child  or  children  of  the  marriage,  and 
failing  of  children,  then  upon  trust;  that  the  pursuers  shall,  on  the 
death  of  Sir  Thomas,  realise  as  much  of  the  invested  monies  as  will 
be  sufficient  to  produce  the  yearly  sum  of  L.150,  and  shall  pay  that 
sum  half-yearly  to  the  three  sisters  of  Sir  Thomas  Ramsay,  and  that 
the  residue  of  the  said  money  shall  be  invested  for  Lady  Ramsayi 
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if  she  should  fben  be  living,  for  Iier  own  use  and  benefit,  and  in  the  II  July  1833. 
evene  of  her  death,  to  her  next  of  kin,  in  terms  of  the  statute  of  distri-     ^^^\^^ 
buttons.     That  deed  farther  provides,  •  that  the  executors  or  ad-  Jjjjf  Tr'J"™"^ 
ministrators  of  him  the  said  Sir  Tliomas  Ramsay  shall,  and  will,  o.  RamMy'A 
with  all  convenient  speed,  after  his  decease,  on  being  indemnified  ^''"^^^^* 
against,  or  on  thef  production  to  them  of  sufficient  legal  discharges 
for  the  debts  due  by  the  said  Sir  Thomas  Ramsay  at  his  death, 
well  and  effectually  assign,  pay,  and  transfer  all  and  singular  his 
household  furniture,  plate,  linen,  china,  and  other  articles  of  house- 
bold  goods,  chattels,  money,  and  other  personal  estate  and  effects 
whatsoever  of  the  said  Sir  Thomas  Ramsay,  which  as  his  personal 
repfesentatives  they  shall  become  possessed  of  or  entitled  to,  unto 
the  said  Thomas  Macdonald,  Duncan  Cameron,  and  James  Mac-' 
donell,  their  executors,  administrators,  or  otherwise ;  that  they  shall 
pay  to  them  the  full  amount  or  value  of  such  personal  estate  and 
effects,  after  deducting  the  debts,  funeral  and  testamentary,  and 
other  charges  to  which  the  same,  or  they,  as  such  representatives, 
shall,  by  law,  be  subject  and  liable,  and  that  in  trust,  for  the  same 
ends  and  purposes  as  above  declared*' 
By  a  subsequent  deed,  dated  80  July  1819,  Sir  Thomas  renoun- 
ced  all  right  of  appointment  and  division  in  the  L.  10,000  before 
mentioned,  among  the  children  of  Lady  Ramsay  by  her  first  mar- 
riage, conferring  that  power  exclusively  on  Lady  Ramsay.     In 
implement  of  the  deed  of  10  June,  Sir  Thomas  paid  the  L.  10,000 
to  the  trustees,  to  be  invested  in  manner  therein  directed. 

In  consequence  of  differences  which  existed  between  Sir  Thomas 
and  Lady  Ramsay  not  long  after  the  marriage,  a  voluntary  separa- 
tion took  place.  An  attempt  at  reconciliation  was  made,  but  did 
not  succeed.  In  the  view  of  such  reconciliation  Lady  Ramsay^  in 
a  letter  of  30  October  1820  to  Sir  Thomas,  promised  to  cancel 
the  deed  of  5  July  1819,  but  this  was  not  done.  Sir  Thomas  again 
went  out  to  India  in  1821,  and  remained  there  till  1829,  when  he 
returued  to  Scotland,  having  in  the  meantime  acquired  some  ad- 
dition to  his  fortune,  and  remitted  to  Messrs  Nairne,  writers  to 
the  signet,  his  agents,  the  sum  of  L.4400.  Of  this  sum  L.2000  was 
lent  out,  on  heritable  security,  to  Mr  Braid  wood,  and  L.1500  on 
personal  security  by  Messrs  Nairne  in  their  own  name,  but  ad« 
mitted  to  be  for  behoof  of  Sir  Thomas.  Part  of  the  balance  was  de- 
posited with  the  bankers  with  whom  Sir  Thomas  had  a  deposit  ac^ 
^MHint,  and  the  rest  remained  in  Messrs  Nairne's  own  hands.  These 
several  investments  were  communicated  to  Sir  Thomas  by  his  agents» 
and  not  objected  to  by  him. 

After  his  return  to  this  country  Sir  Thomas  was  desirous  to  revoke 
tbe  deeds  granted  on  the  5th  and  30th  of  July  1819,  and  to  leave 
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n  Jtity  1833.  the  different  sums  mentioned  in  these  deeds,  inth  the  money  he 
^*V**^  had  since  acquired  and  remitted  home,  to  his  own  relations.  With 
and  Trustees^  ^^^^  Tiew,  after  taking  the  opinion  of  counsel,  he  executed  the  deeds 
v.  Ramsay's  brought  under  reduction  in  the  present  action.  The  first  of  them 
Trustees.        ^^  ^  j^^j  ^j.  ,.^yQ^^j^jn  ^nd  gift,  dated  12  February  1830.    It 

narrated  the  deeds  of  10  June  and  5  and  30  July  1819,  and  proceed- 
ed— *  And  in  order  that  I  may  be  restored  and  reponed  against  them 
^  in  so  far  as  that  is  now  possible,  I  have  revoked  and  for  ever  set  aside, 
*•  as  I  do  by  these  presents  revoke,  for  ever  set  aside,  and  hereby  de- 
^  clare  to  be  null  and  void,  now  and  in  all  time  coming,  the  foresnil 
^  two  deeds  of  the  5  July  1819,  and  the  SOth  of  the  same  month,  both 
^  in  part  above  narrated,  the  whole  tenor  and  contents  of  the  sane, 

<  with  all  that  has  followed,  or  may  be  competent  to  follow  upon 
^  both  or  either  of  those  deeds.'  He  then  conveys  to  the  defendeiSi 
as  his  trustees,  all  his  estate  and  effects,  heritable  and  moveable, 
which  belonged  to  him  at  the  date  of  these  deeds ;  and  particularly 
the  sum  in  the  hands  of  Mackintosh  and  Company,  and  which 
amounted  to  about  L.6000,  the  L.2000  which  was  liferented  by 
Mrs  Hardie,  and  the  investments  before  mentioned,  and  the  se* 
eurities  granted  for  the  same.  He  thereby  took  the  defenden 
bound  to  pay  over  to  him  the  income  or  annual  produce  of  the  la* 
dian  money,  and  of  the  L.2000  above  mentioned,  and  the  lifeieat 
of  the*  three  other  sums  to  his  sisters  ;  and  after  the  expiry  of  the 
liferent,  to  divide  the  said  sums  among  certain  persons,  and  in  cer- 
tain proportions,  particularly  mentioned.  It  then  declares,  <  thisdeed 

*  to  be  a  duly  delivered  document,  and  that  it  is  my  irrevocable  act; 

<  and  accordingly  1  bind  and  oblige  myself,  and  my  heirs,  ezecaton, 

<  and  successors,  to  warrant  this  conveyance  to  my  said  disponeesand 

*  their  foresaids,  at  all  hands,  and  against  all  deadly,  and  to  execote 

*  all  further  deeds  and  instruments  which  may  become  necessary  for 

*  effectually  vesting  in  them  and  their  foresaids  all  or  any  part  of 

<  my  means  or  estate  which  are  above  conveyed/  This  deed,  in- 
mediately  on  its  being  executed,  was  delivered  by  Sir  Thomas  Ran- 
say  to  James  Nairne,  one  of  the  trustees,  for  himself  fmd  the  other 
trustees,  and  all  parties  interested. 

The  other  deed  executed  by  Sir  Thomas  Ramsay  was  a  deed  of 
revocation  or  indenture,  of  date  31  May  1830.  This  deed  was  in 
the  English  form,  and  for  the  same  purpose  as  the  other  Scotch 
deed  of  revocation  and  gift,  with  the  exception  that  it  omits  the 
liferent  of  the  L.3500  to  Sir  Thomas's  sisters,  during  his  lifetineb 
And  as  to  the  residue  of  the  property,  which  had  not  been  special- 
ly disposed  of  in  the  Scotch  deed  of  revocation  and  gift,  the  £a^ 
Ksh  deed  of  revocation  and  indenture  contains  the  following  chose: 
^  And  upon  trust,  with  all  convenient  speed,  to  oaU  iny  aelly  aad 
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^  convert  into  money,  all  the  residue  of  the  add  trusi^monies  and  11  July  18S3.: 

•  premises,  and  to  separate  and  divide  the  net  produce  thereof  into    ^^^v^^ 

<  thirty-two  equal  parts  or  shares,  and  to  distribute  the  same  parts  i^,^  x^g^^ 

*  or  shares  into,  or  between  and  among  the  thirteen  several  persons,  v.  JUmaay't 

•  next  hereinafter  named,  or  tlieir  respective  executors,  administra-    '^"•^^•^ 

*  tors,  or  assigns,  in  the  proportions  following.'  A  codicil  was  exe« 
cuted  by  Sir  Thomas,  on  3  June  1830,  leaving  L.2500,  then  in 
the  hands  of  his  bankers,  to  his  sisters ;  and  in  the  same  month,, 
Messrs  Nairne  transferred  the  securities  they  had  taken  in  their 
own  name  to  the  trustees  under  the  above  deeds, 

'  Sir  Thomas  died  at  Edinburgh  on  26  June  1830,  no  addition  to 
liis  funds  having  been  acquired  by  him  after  the  12th  of  February 
preceding.  Mr  Nairne,  on  18  January  1831,  gave  in  to  the  Com- 
missary Court  an  inventory  of  the  personal  estate  of  the  deceased^ 
including  a  balance  of  L.8354  :  8 : 8  as  in  the  hands  of  Messrs 
Nairne  as  Sir  Thomas's  law  agents ;  but  it  was  denied  by  the  de- 
fenders  that  this  formed  any  part  of  the  fund  conveyed  by  the  deed 
of  revocation* 

Lady  Ramsay,  and  the  trustees  under  the  marriage^settlements^ 
Aen  brought  the  present  action,  for  reducing  and  setting  aside  the 
deeds  executed  by  Sir  Thomas  Ramsay,  after  he  returned  to  this 
country  in  1829 ;  and  to  have  it  found  and  declared  that  the  pursuer 
and  her  trustees  were  entitled,  under  the  marriage-settlements,  and 
deeds  executed  by  Sir  Thomas  in  reference  thereto,  to  his  whole 
estate  and  effects ;  and  that  the  defenders  (the  trustees  appointed 
by  the  deeds  under  reduction)  should  pay  to  the  pursuers  any  part 
of  those  funds  with  which  they  had  intromitted. 

.  Pleaded  for  the  pursuers—" 

The  marriage  between  Sir  Thomas  and  Lady  Ramsay  having^  puwuew' 
been  celebrated  in  England,  where  the  parties  were  then  don^icir  Pleas. 
led,  and  all  the  deeds  having  been  prepared  in  the  English  form, 
the  legal  effect  of  these  deeds,  and  the  rights  of  the  parties  under 
them,  must  be  regulated  by  the  law  of  England.  By  that  law 
the  settlement  of  5  July  1819  must  be  held  and  considered  as  ha- 
ving been  granted  in  implement  of  the  prior  agreement  entered  into 
before  the  marriage,  and  evidence  of  which  is  afforded  by  Sir 
Thomas's  letters;  and  it  was  therefore  irrevocable  by  Sir  Thomas, 
who  could  not  do  any  thing  to  affect  the  interest  pf  the  parties  un^ 
der  that  deed.  But  even  if  that  deed  was  not  to  be  considered  as 
forming  part  of  the  marriage-settlements,  or  in  fulfilment  of  the  pb* 
ligations  previously  come  under,  still  it  was  irrevocable  by  the  law 
of  England ;  for  although  a  voluntary  settlement  on  the  part  of  Sir 
Thomas,  it  was  made  for  good  consideration^  and  therefore  was  ef- 
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Lady  Ramsay 
and  Trustees 
V.  Ramsay's 
Trustaes. 

Pursuers* 
Pleas. 


1 T  July  1833.  fectual  and  binding  against  Sir  Thomas's  gratuitous  disponees  claim* 
ing  through  him. 

'  The  effect  of  that  settlement,  by  the  law  of  England,  was  to  ?ctt 
the  pursuers,  for  the  purposes  therein  mentioned,  not  only  in  the 
money  specially  assigned,  but  in  the  whole  personal  estate  and  effects 
of  Sir  Thomas  at  the  time  of  his  death,  wherever  situated ;  and  by 
the  same  obligation,  the  executors  were  bound  to  account  for,  and 
pay  over  to  the  pursuers  the  whole  of  the  personal  estate  and  effects 
of  Sir  Thomas.     The  deeds  under  reduction,  either  directly  revo- 
king, or  implying  a  revocation  of  the  deed  of  5  July  1819,  were  ul- 
tra vires  of  Sir  Thomas  Ramsay,  and  are  therefore  void  and  nail; 
and  being  in  fraudem  of  the  positive  covenants  and  vested  rightsi' 
and  interests  created  by  that  deed,  the  pursuers  are  entitled  to  hare 
(hem  set  aside,  and  to  be  reponed  against  the  effects  they  were  in- 
tended to  produce,  of  depriving  them  of  any  part  of  the  fund  to 
which  under  the  previous  deed  they  were  entitled ;  and  as  all  the 
conveyances  by  the  deeds  under  reduction  were  founded  upon  the 
revocation  of  the  deed  of  5  July  1819,  their  validity  depends  upon 
the  validity  of  that  revocation ;  and  therefore,  as  Sir  Thomas  had  no 
power  to  revoke,  all  the  conveyances  flowing  from  that  attensptat 
revocation  must  fall  with  it. 

The  same  result  would  follow,  even  if  the  rights  and  interests  of 
the  parties  under  the  deed  of  5  July  1819  were  to  be  regulated  by 
the  law  of  Scotland.  That  deed,  forming  part  of  the  marriage-set* 
tlements,  was  not  revocable. 

The  sum  of  L.2000,  although  lent  out  by  Messrs  Naime  in  their 
own  name,  upon  heritable  security,  and  i^terwards  transferred  to 
the  trustees  appointed  by  the  deeds  under  reduction,  must  be  held 
by  the  law  of  Scotland  as  moveable  in  a  question  with  the  pursuers, 
and  therefore  as  belonging  to  them  under  the  settlement  of  5  July 
1819. 


Defenders* 
Pleas. 


Pleaded  for  the  defenders — 

Sir  Thomas  Ramsay  had  full  power  to  execute  the  deeds  noir 
under  challenge.  The  power  of  revoking  the  deeds,  bearing  date 
5  and  30  July  1819,  was  implied  and  was  reserved  to  him  by  lair 
itself;  \st^  because  they  were  truly  and  in  effect  mortis  causa  set- 
tlements, or  latter  wills ;  and,  2<f,  because  they  were  donations  inter 
virum  et  uxorem :  and  that  power  was  effectually  exercised* 

Sir  Thomas  was  under  no  anterior  obligation  to  grant  these  deeds, 
and  they  were  to  no  extent  remuneratory,  in  respect  that  be  had 
previously,  by  the  antenuptial  marriage-settlements,  made  ample, 
and  even  exorbitant  provisions  in  favour  of  the  pursuer  Lady  Rann 
say;  the  final  agreement,  in  which  the  antenuptial  treaty  between 
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die  parties  bad  resulted,  was,  so  £eir  in  &y6iir  of  Lady  Ramsay,  fully  1 1  July  idsd.' 
and  completely  expressed,  and  completed  in  these  antenuptial  set*    ^^^V^ 
tlements;  the  marriage  took  place,  on  the  footing  that  her  pro^  Tmiy  Ramsn^ 
Tisioos  and  rights  were  those  expressed  in  the  antenuptial  marriage*  v  R^m.suiy's 
lettlements,  and  the  deeds  granted  subsequent  to  the  marriage  bear  ^*^*^^^* 
diat  they  were  granted  as  something  over  and  above  the  marriage  Defenders* 
provisions,  and  not  as  part  thereof.  ^'^^ 

•  The  funds  and  subjects  conveyed  to  the  defenders  by  the  deed 
of  revocadon  and  gift  under  challenge  were  not  included  in,  and 
did  not,  and  could  not,  fall  under  the  operation  of  the  deed  bearing 
date  5  July  1819,  (even  had  it  been  irrevocable,  or  not  revoked,) 
in  respect  that  that  deed  wias  limited  to  funds  of  a  certain  descrip- 
tion, and  in  so  far  only  as  the  same  should  happen  at  the  time  of 
Sir  Thomas  Ramsay's  death  to  .belong  to  him,  and  thereafter  to  be 
possessed  by,  or  to  belong  to  his  executors  or  administrators,  as  his 
personal  representatives ;  but  the  funds  and  subjects  conveyed  to 
the  defenders  by  the  deed  of  revocation  and  gift  were  not  of  that 
description,  but,  on  the  contrary,  had  been  absolutely  and  indefea- 
sibiy  disposed  of  by  Sir  Thomas  to  other  parties  during  his  lifetime  ^ 
and  he  could  not  be  restrained  from  disposing  of  his  own  fundff 
during  his  lifetime  as  he  might  think  proper,  in  order  merely  ta 
augment  the  amount  of  a  gratuitous  provision  of  what  he  might 
think  proper  to  leave  at  his  death* 

The  funds  so  conveyed  to  the. defenders,  farther,  belong  to  them, 
and  are  excluded  from  the  operation  and  effect  of  the  deed  of  5  July 
1819,  in  respect  that  that  deed  was  granted  under  the  burden  of  Sir 
Thomas's  debts,  and  he  became  debtor  to  the  defenders  in  those 
very  funds,  by  his  obligation  of  absolute  warrandice. 

The  deed  bearing  date  5  July  1819  did  not  in  any  view  include 
any  of  Sir  Thomas  Ramsay's  heritage,  and  consequently  did  not 
include  the  investment  of  L.2000  upon  heritable  security ;  and  far- 
ther, it  did  not  include  any  nomina  debitorum,  except  the  two  sums 
in  the  hands  of  Mackintosh  and  Company,  and  under  liferent  to 
Mrs  Hardie,  and  consequently  could  not  confer  any  right  to  the 
debts,  or  nomina  debitorum,  vested  in  the  defenders  by  the  deeds 
under  challenge. 

The  validity  and  efficacy  of  the  deeds  under  challenge  must  be 
determined  by  the  law  of  Scotland,  in  respect  that  they  were  exe- 
cuted in  Scotland ;  that  the  granter  was  a  native  Scotchman,  and 
was  domiciled  in  this  country  at  the  date  of  the  deeds ;  that  he  had 
never  left  it  animo  remanendi,  excepting  in  the  performance  of 
his  duties  as  a  military  officer ;  and  also  in  respect  that  his  wife, 
Lady  Ramsay,  was  likewise  a  native  of  Scotland,  and  was  a  life- 
rentrix  and  heritable  creditor  to  a  great  extent  of  lands  therein ; 
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11  July  183&  that  she  had  not  left  Scotland  animo  remanendi,  or  otherwise  thai 
Z*^'^^'^    *®  ^^^  ^'*®  ®f  '^cr  family,  to  whom  a  very  extensive  landed  estate 

and  Trustees^  ^"  Scotland  belonged ;  and  that,  at  all  events,  her  domidl  followed 
that  of  her  husband  when  he  came  to  Scotland.  For  the  same 
reasons,  the  rights,  powers,  and  obligations  of  Sir  Thonua  aad 
Lady  Ramsay,  as  mutual  spouses,  behoved  to  be  reguhited  by  ike 
law  of  Scotland. 

Even  according  to  the  law  of  Engfauid^  die  deedb  mder  ckal- 
lenge  would,  in  the  circarastanees  of  the  case,  be  onchaUengesble 
by  the  pursuers,  and  quite  valid  and  effectual 

The  Lord  Ordinary  appointed  the  opinion  of  English  counsel  to 
be  taken  as  to  the  law  of  England  regarding  the  several  deeds  »• 
ferred  to,  and  the  rights  and  interests  of  parties,  in  the  ciKCumstanoes 
of  the  case,  under  these  deeds. 

The  following  opinion  was  given  by  English  counsel,  (Sir  Edwsnl 
Sugden  and  Mr  Henry  Bickersteth) : 

<  L  We  are  of  opinion,  that,  according  to  the  law  of  Engbnd, 
^  taking  into  view  all  the  circumstances  under  which  the  deed  of 
^  5  July  1819  was  executed,  and  attending  to  the  terms  of  Sr 
^  Thomas  Ramsay's  letters,  dated  the  3  June,  and  3  July  1819,  the 

*  said  deed  ought  in  equity  to  be  held  and  considered  as  formio|ra 

<  part  of  die  marriage-settlement,  and  as  having  been  granted  in 

<  fulfilment  of  a  contract  or  obligation  constituted  before  maniage, 

*  and  that  such  contract  was  irrevocable. 

<  II.  Even  if  the  deed  of  5  July  1819  should  be  viewed  as  a 

*  voluntary  settlement  made  after  marriage,  we  are  of  opinion,  that, 
according  to  the  law  of  England,  it  was  made  for  a  meritorioui 
consideration,  and  that  Sir  Thomas  was  debarred  from  revoking 
it  in  favour  of  gratuitous  donees. 

^  III.  We  are  of  opinion,  that,  according  to  the  law  of  England, 
the  said  deed  of  5  July  1819  does  not  labour  under  any  nullity) 
and  that  the  pursuers  are  not  debarred  from  founding  upon  the 
same,  by  reason  of  the  letter  dated  12  October  1820,  addres^d 
by  Lady  Ramsay  to  Sir  Thomas,  and  that  no  agreement  by  Lady 
Ramsay  to  cancel  that  deed  can  be  binding,  and,  of  course,  not 
upon  other  parties  having  interest  under  that  deed. 

<  IV.  Supposing  the  deed  to* have  been  irrevocable,  we  are  cf 
opinion,  that,  according  to  the  law  of  England,  there  is  sufiElcient 
grround  for  holding  that  Sir  Thomas  Ramsay  was  thereby  debar* 
red  from  spending  or  giving  away,  during  his  lifetime,  either  the 
balance  which,  at  the  date  of  the  deed,  was  due  to  him  from 
Mackintosh  and  Company,  or  the  L.2000  payable  to  him  oo  the 
death  of  Maria  Hardie ;  but  no  ground  for  holding  that  he  was 
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thereby  debarred  from  a  fair  expenditure,  or  an  absolute  disposal,  11  3u]f  1833. 
by  act  inter  vivos,  (operating  against  himself,  as  well  as  against     ^*V^^ 
the  persons  cldming  under  the  settlement)  of  any  other  part  of  ^^^  xrutteM^ 
his  personal  estate;  but  we  are  of  opinion,  that  supposing  deeds  v.  Ramsay's 
of  the  same  tenor  or  substance  with  those  which  were  made  in 
Scotland  in  1830  bad  been  made  in  England,  and  according  to 
the  forms  of  the  law  of  England,  such  deeds  would  not,  by  the 
law  of  England,  as  administered  in  the  courts  of  equity  there,  and 
as  against  Lady  Ramsay,  have  had  the  effect  of  an  absolute  and 
indefeasible  disposal  by  Sir  Thomas  during  his  lifetime,  in  favour 
of  the  defenders ;  and  that  by  the  mere  making  of  the  deeds,  Sir 
Thomas  would  not  have  constituted  the  defenders  his  debtors, 
(creditors,)  so  as  to  give  them  a  claim  available  for  all  or  any  part 
of  the  funds  or  subjects  to  which  the  deeds  applied  against,  or  in 
competition  with  the  claimants  under  the  deed  of  5  July  1819. 
We  consider  this  to  be  a  clear  point. 

*  y.  We  are  of  opinion,  that,  by  the  law  of  England,  the  trustees 
under  the  deed  of  5  July  1819  are  entitled  to  recover  the  balance 
due  from  Mackintosh  and  Company  at  the  date  of  the  deed,  and 
the  L.2000  payable  on  the  death  of  Maria  Hardie,  in  preference 
to  the  defenders,  and  notwithstanding  any  claim  of  the  defenders 
to  those  sums,  as  having  been  disposed  of  by  the  deeds  executed 
by  Sir  Thomas  in  1830,  whatever  may  be  the  effect  of  those 
deeds  in  other  respects. 

*  VL  We  are  of  opinion,  that  so  far  as  the  question  may  depend 
on  the  law  of  England,  and  subject  to  the  payment  of  Sir  Thomas 
Ramsay's  debts  and  charges,  the  defenders  are  bound  to  pay  the 
personal  estate,  stated  to  amount  to  L.d972  :  18  :  10,  to  the  pur-* 
suers,  upon  the  trusts,  and  for  the  purposes  declared  in  the  deed 
of  the  5  July  1819. 

<  VII.  If,  by  the  law  of  Scotland,  Braid  wood's  bond  for  L.2000 
IS  held  to  be  real  estate,  we  are  of  opinion  that,  by  the  law  of 
England,  it  ought  not  to  be  held  to  be  included  in  the  deed  of 
5  July  1819.  But  if,  by  the  law  of  Scotland,  Braid  wood's  bond 
for  L.2000  is  held  to  be  personal  estate  of  Sir  Thomas,  to  be  pos-* 
sessed  by  his  executors,  then  we  are  of  opinion  that  such  bond 
would,  by  the  law  of  England,  be  included  in  the  deed  of  5  July 
1819,  and  subject  to  the  trusts  thereof.' 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note :  <  The  Lord  Ordinary  having  considered  the  closed  record, 
f  with  the  writs  produced,  and  the  case  judicially  adjusted  for  the 
^  opinion  of  English  counsel,  and  the  opinion  returned  thereupon, 
<  and  having  heard  parties'  procurators  thereon,  and  thereafter  made 
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U  jMy  leaa.  «  avisandum  with  the  process,  Finds,  that  the  deed  of  indenture; 

LadTuIZay  *  *>«*""?  ^^'^  ^^^  ^  J^'x  18*9j  being  a  deed  executed  in  England, 
and  TruRtees  *  and  by  the  forms  of  the  law  of  England,  the  legal  import  and  effect 
Trusteer^  *     *  thereof  must  be  determined  by  that  bw :  Finds,  in  conformity  to 

*  the  opinions  delivered  by  the  counsel  learned  in  the  law  of  Eng-i 
^  land,  that  the  said  deed  formed  a  part  of  the  marriage-setdement 

*  between  the  pursuer  and  the  late  8ir  Thomas  Ramsay,  that  it  was 

<  duly  executed  for  meritorious  consideration,  and  is  in  all  respecti 
^  valid  and  effectual,  and  that  the  said  Sir  Thomas  Ramsay  had  no 
^ power  to  revoke  it  in  favour  of  gratuitous  donees:  Finds,  there^ 
^  fore,  that  the  several  deeds  called  for  to  be  reduced,  in  so  far  as 

<  they  bear  or  import,  either  in  express  words,  or  by  their  tenor 

*  and  effect,  a  revocation  or  alteration  of  the  provisions  of  the  said 

<  deed  of  5  July  1819,  in  favour  of  the  pursuers,  or  any  of  them, 
!  the  said  deeds  being  for  the  behoof  of  gratuitous  donees,  are  not 
^  effectual  in  law,  and  are  liable  to  be  set  aside  at  the  instance  of 

*  the  said  pursuers :  Finds,  in  conformity  to  the  said  opinions,  that 

*  by  the  legal  force  of  the  said  deed  of  5  July  1819,  the  said  St 
f  Thomas  Ramsay  was  effectually  debarred  from  disposing  of,  of 

<  giving  away,  during  his  lifetime,  either  the  balance  which,  at  thtf 

<  date  of  the  deed,  was  due  to  him  by  Mackintosh  and  Company,  o^ 

*  the  sum  of  L.2000  which  was  due  to  him  on  the  death  of  Mariit 

*  Hardie ;  therefore  finds,  that  the  said  deeds  under  reduction,  id 

<  so  far  as  they,  or  any  of  them,  express  or  imply  a  disposal  or  con^ 

*  veyance  of  the  said  special  sums  of  money,  whether  the  said  deeds 

*  are  to  be  regarded  as  delivered  instruments  or  not,  and  whethef 

*  they  are  to  be  taken  as  importing  a  direct  gift,  de  prsesenti,  id 
^  the  testator's  lifetime,  or  as  of  the  nature  of  testamentary  or  mortil 

*  causa  settlements,  are  not  effectual  in  law,  and  are  liable  to  reduc- 

<  tion :  Finds,  in  conformity  to  the  said  opinions,  that  the  said  Si^ 

<  Thomas  Ramsay  was  not,  by  the  said  deed  of  5  July  1819,  de- 
^  barred  from  a  fair  expenditure  or  absolute  disposal  by  acts  inter 

*  vivos  operating  against  himself,  as  well  as  against  the  persons 

<  claiming  under  the  settlement  of  any  other  part  of  bis  personal 
^  estate ;  but  finds  that,  in  so  far  as  the  deed  of  12  February  18-30, 

*  under  reduction,  taken  by  itself,  or  in  connection  with  the  last 

*  will  and  testament  of  the  same  date,  and  the  other  deeds  under 

<  reduction,  imports  a  conveyance  and  disposal  of  the  personal  estate 

<  of  the  said  Sir  Thomas  Ramsay  generally,  proceeding,  as  it  doesi 

<  on  an  express  revocation  of  the  said  deed  of  6  July  1819,  and 

<  being  dependent  on  the  will  of  the  maker  thereof,  in  regard  to 
^  the  ultimate  disposal  of  the  residue  of  such  estate,  cannot  be  con- 

*  sidered  as  having  effected  such  a  fair  expenditure  or  disposal  by 

<  gift,  inter  vivos,  operating  against  the  granler  himself :  Farther,' 
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inds,  that  the  special  conveyance,  expressed  in  the  said  deed,  of  *l  J"^y  1833- 
the  three  sums  of  L.2000,  L.IOOO,  and  L.500,  in  so  far  as  it  is 
a  conveyance  of  part  of  the  personal  estate  of  the  granter,  cannot  i^n^  Trustees 
receive  effect  as  a  bona  fide  expenditure,  gift  or  disposal  of  these  v.  Ramsay's 
sums  in  the  granter's  lifetime,  seeing  that  the  same  makes  part  of 
a  general  settlement,  proceeding  on  revocation  of  the  said  deed  of 
5  July  1819,  and  to  be  taken  as  mortis  causa,  and  that  it  appears 
evidently  to  have  been  made  gratuitously  and  without  considera- 
tion, for  the  purpose  of  so  far  defeating  and  defrauding  the  said 
Settlement  of  5  July  1819,  iacase  such  revocation  should  be  found 
ineffectual :  But  finds,  that  the  sum  of  L.2000,  part  of  the  funds 
of  the  deceased,  having  been  lent  out  and  secured  by  heritable 
bond  and  infeftment  over  an  heritable  estate  in  Scotland,  taken  in 
the  names  of  Messrs  James  and  Charles  Nairne,  in  March  18^,' 
fifteen  months  before  the  death  of  the  said  Sir  Thomas  Ramsay ; 
and  the  precise  nature  of  the  Said  investment  having  been  made 
known  to  him  by  letters,  bearing  the  dates  of  29  May  and  15  De- 
cember 1829,  whereby  the  trust  in  the  persons  of  the  said  James 
and  Charles  Nairne,  for  his  behoof,  was  acknowledged,  scripto ; 
and  such  investment  for  his  benefit  not  having  been  objected  to, 
but  virtually  recognised  by  the  said  Sir  Thomas  Ramsay,  the  said 
sum  of  L.2000  being,  by  the  law  of  Scotland,  real  or  heritable 
estate,  in  the  persons  of  the  said  Messrs  Nairne,  must  be  taken  as 
real  or  heritable  estate,  in  the  succession  to  the  property  of  the 
said  Sir  Thomas  Ramsay :  Finds,  that  notwithstanding  the  terms 
of  the  deed  of  d  July  1819,  it  was  competent  to  Sir  Thomas  Ram- 
say to  invest  personal  funcb  acquired  by  him  in  heritable  securi- 
ties^ and  that  such  securities,  constituting  heritable  estate  at  his 
death,  did  not  fall  undet  any  of  the  provisions  of  that  deed ;  and, 
in  respect  that  the  pursuers  have  no  title  or  legal  interest  to  chal- 
lenge any  conveyance  of  heritage  by  the  deceased^  finds,  that 
the  express  disposition  of  the  said  sum  of  L.2000,  with  the  title- 
deeds  thereof,  by  the  deed  of  12  February  1830,  must  stand  and 
be  effectual  to  the  defenders,  so  far  as  it  is  here  called  in  question ; 
therefore,  repels  the  defences,  and  reduces,  decerns  and  declares, 
in  terms  of  the  libel,  except  only  as  to  the  said  sum  of  L.2000, 
heritably  secured  as  aforesaid ;  and,  in  so  far  as  the  deeds  called 
for  have  relation  to  that  sum,  or  to  the  rights  and  titles  connected 
therewith,  sustains  the  defences,  assoilzies  the  defenders,  and  de- 
cerns; and  appoints  the  cause  to  be  enrolled,  in  order  that  the 
parties  may  be  heard  on  the  conclusions  of  the  summons  not  dis- 
posed of  by  this  interlocutor :  Finds  the  defenders  liable  to  the 
pursuers  in  some  part  of  the  expense  of  this  discussion,  but  not  iii 
the  whole  expenses ;  and  before  answer,  as  to  the  amount  of  such 
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expenses,  allows  an  account  to  be  given'  in,  and  parties  to  be 
heard  thereon/ 

Note. — «  The  grounds  of  judgment  are  expressed  in  the  interlo- 
cutor ;  but,  in  a  case  of  this  importance,  some  further  explanation 
may  be  proper. 

*  The  opinions  of  the  English  counsel  are  so  clear  and  precise, 
on  all  the  points  properly  belonging  to  the  law  of  England,  duit 
they  entirely  settle  the  case  in  this  Court,  both  as  to  the  irreyoca- 
bility  of  the  deed  of  5  July  1819,  and  as  to  the  inefficiency  of 
the  deeds  of  1830,  either  to  convey  the  personal  estate  generallyi 
mortis  causa,  or  to  carry,  by  immediate  gift,  the  special  sum  in 
the  hands  of  Mackintosh  and  Company,  and  that  emerging  on  tb 
death  of  Maria  Hardie.  On  these  points  there  can  be  no  reason- 
able doubt,  in  the  Lord  Ordinary's  opinion. 

*  But  there  are  two  questions  attended  with  more  doubt  and  dif- 
ficulty :  1st,  Whether  the  deed  of  12  February  1830,  being  de- 
clared to  be  irrevocable,  and  maintained  to  have  been  legally  de- 
livered in  the  hands  of  the  Messrs  Nairne,  was  effectual  as  a  com- 
pleted gift,  inter  vivos,  as  to  the  three  special  sums  making  ap 
L.3500 ;  and,  2d,  Whether,  if  it  was  not,  the  sum  of  L.2000  as 
a  debt,  heritably  secured,  was  at  any  rate  excluded  from  the  op^ 
ration  of  the  marriage-settlement 

'  The  first  of  these  questions  appears  to  the  Lord  Ordinary  to  be 
attended  with  considerable  difficulty.  The  point,  whether  the 
deed  is  to  be  considered  as  a  delivered  instrument,  while  it  lay  in 
the  hands  of  the  persons  who  were  the  agents  of  the  grantef) 
though  they  were  also  the  agents  of  some  of  the  grantees,  and  one 
of  them  was  a  trustee,  is  very  doubtful ;  and,  at  any  rate,  the  latter 
deed,  in  the  English  form,  very  materially  departing  from  eren 
that  part  of  the  first  deed,  does  very  seriously  affect  the  real  mean- 
ing and  understanding,  as  to  its  being  a  delivered  and  unalterable 
alienation.  On  the  other  hand,  though  the  previous  correspoo- 
dence  shews  a  direct  intention  to  evade  or  defeat  the  marriage- 
settlement,  if  possible,  the  proof  of  an  intention  to  secure  some- 
thing to  the  deceased's  sisters,  beyond  his  own  power,  isTery 
strong.  If,  indeed,  the  same  arrangement,  so  £ar  as  they  were 
concerned,  had  been  made  by  one  simple  deed,  for  securing  a  life- 
rent annuity,  or  a  fair  and  reasonable  provision  to  them,  even  un- 
der an  avowed  purpose  of  making  it  in  that  form,  in  order  to  avoid 
the  controlling  effect  of  the  marriage-contract,  the  Lord  Ordinary 
would  have  thought  it  difficult  or  impossible  to  touch  it  Bat 
here  the  thing  begins  with  the  declared  intention  of  finding  ways 
and  means,  either  directly  or  per  ambages,  of  defeating  the  real 
and  known  effect  of  the  marriage-settlement,  and  then  the  prori- 
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sion  for  the  sisters  is  mixed  up,  first,  with  an  attempt  to  revoke  11  July  1833. 
that  settlement ;  secondly,  with  a  conveyance  of  the  universitas  ^^'^iT^^ 
of  toe  personal  estate,  gratuitously,  and  clearly  mortis  causa,  as  to  and  Trustees 
the  residue ;  thirdly,  with  an  attempt  to  dispose  even  of  the  sums  ^  Ramsay's 
specially  appropriated  by  the  marriage-contract ;  and,  finally,  with 
an  ultimate  distribution  of  the  sums  of  L,3500,  making  the  subject 
of  the  liferent,  in  a  manner  which,  in  meaning  and  effect,  what- 
ever it  may  be  in  form,  is  palpably  a  settlement  in  contemplation 
of  death,  and  in  defraud  of  the  marriage-contract.  If  the  liferent 
could  have  been  sustained  apart  from  the  disposal  of  the  fee,  and 
the  other  provisions  of  the  deed,  the  Lord  Ordinary  should  have 
thought  the  question  as  to  it  much  more  doubtful  than  he  does, 
notwithstanding  the  strange  discrepancy  in  the  English  deed  of 
31  May.  But  he  thinks  this  impossible. 
<  On  the  second  question  he  has  very  little  doubt.  The  Messrs 
Nairne  had  genersd  powers  to  lay  out  the  funds  remitted  to  them 
on  proper  securities.  They  did  lay  out  the  L.2000  on  an  effec- 
tifal  heritable  security,  and  as  Sir  Thomas  certainly  might  have 
taken  such  a  security  to  himself,  even  though  he  had  it  in  his  mind, 
that  thereby  his  money  would  cease  to  be  personal  estate,  subject 
to  the  contract,  it  would  be  carrying  the  force  of  the  marriage- 
settlement  a  great  deal  too  far,  to  hold  that,  merely  because  it  was 
taken  in  the  names  of  the  Messrs  Nairne,  (though  confessedly  a 
trust  proved  scrip  to,  and  proveable  by  oath,  without  which  the 
pursuers  could  have  no  claim  on  it,)  its  heritable  character  should 
have  no  effect  in  this  question.  It  appears  to  the  Lord  Ordinary, 
that  such  cases  as  Angus  v.  Angus,  6  Dec.  1825,  or  Burrel,  14 
Dec.  1825,  have  no  application  to  the  subject  For  this  is  the 
case  of  a  man's  own  property,  heritably  secured  in  trust,  with 
bis  own  sanction  ;  and  the  question  is,  Whether  it  is  not  heritable 
in  his  succession  ?  To  that  question,  the  case  of  Davidson  v.  Kyde, 
Dec.  20.  1797,  directly  applies ;  and  the  circumstance  of  the  trus- 
ter's name  being  mentioned  or  not  in  the  deed  of  security  seems 
to  be  wholly  immaterial  to  the  point,  as  soon  as  the  trust  is  ascer- 
tained. The  case  of  Robertsons.  Robertson,  &c.,  Feb.  16. 1816, 
is  also  a  very  important  authority  on  this  point' 

Both  parties  reclaimed^  but  the  Court  unanimously  adhered.  judgment. 

Lord  Balgray, — After  the  full  argument  we  have  had  in  this  case,  opinion  of 
it  is  scarcely  necessary  for  me  to  say  more  than  that  I  concur  in  Court. 
the*  Lord  Ordinary's  interlocutor.     By  the  law  of  Scotland,  a  deed 
having  for  its  object  to  set  aside  marriage-settlements  cannot  be 
given  effect  to.   It  appears  to  me  quite  clear  that  this  was  the  object 
of  the  deed  of  12  February  1830.   It  was  avowedly  for  the  purpose 
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11  July  183a  of  revoking  and  defeating  the  deeds  of  July  1819|  and  therefore  it 
^*^V^^    must  be  set  aside.     Upon  this  point  I  have  no  doubt     I  had  some 
and  Trustees^  doubt  at  first  about  the  heritable  bond  for  L.2000.     If  it  could  be 
V.  Ramsay'B     made  clear  that  that  investment  was  for  defeating  the  marriage-set- 
tlements, it  must  share  the  fate  of  the  other  deed.     But  I  do  not 
think  there  was  any  fraud  against  the  marriage-settlements  in  taking 
the  heritable  bond ;  and  therefore  the  only  question  is,  whether  in  a 
questipn  with  the  pursuers  it  is  to  be  held  as  heritable  ?  I  tbink,  in 
all  the  circumstances  of  the  case,  the  decision  in  the  case  of  David- 
son V.  Kyde,  and  the  approval  of  the  security  by  Sir  Thomas  Ram- 
say, it  must  be  held  as  heritable.     Sir  Thomas  might  have  spent 
his  money  during  his  lifetime ;  and  if  this  was  a  bona  fide  invest- 
ment on  heritable  security,  it  cannot  be  held  as  moveable,  nor  to 
have  been  taken  in  defraud  of  the  marriage-settlements. 
Lord  Craigie  concurred. 

Lord  Gillies  was  of  the  same  opinion.  Sir  Thomas  Ramsay  had 
power  to  give  away  his  money  as  a  donation  during  his  life ;  and  if 
the  deed  of  February  1830  could  be  interpreted  as  a  donation,  it 
would  be  effectual ;  but  it  was  clearly  a  mortis  causa  deed,  and  there^ 
fore  revocable.  The  heritable  bond,  however,  was  an  exercise  of  the 
right  of  which  Sir  Thomas  was  not  deprived  by  the  marriage-set- 
tlement, and  must  be  held  as  heritable* 

Lord  President — I  think  the  interlocutor  right  The  bond  for 
L.2000  is  heritable  by  the  law  of  Scotland ;  and  as  Englbh  cooosel 
have  given  an  opinion,  that  heritage  does  not  come  under  Che  deed 
of  5  July  1819,  the  sum  contained  in  the  bond  cannot  be  held  as 
carried  by  tliat  deed.     On  the  other  points  I  have  no  doabt» 

Lord  Moncreifff  Ordinary.  Act.  Dtan  of  Fac.  fHopet)  Skene,  Bvchaupu  Bwgk 
McQueen,  W.  S.  Agent.  AH.  Katy,  Jameton,  ManhalL  J.  jr  C  Nainu, 
W.  S.  Agents.         Z>.  Clerk. 

T. 
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SECOND  DIVISION. 
No.  CXXIX,  11  Juli/  1833. 

WILSON  AND  HUNTER 

affainst 
HILL,  Collector  of  Taxes  for  the  City  of  Edinburgh. 

Edinburgh. — Stat.  49  Geo.  III.  c.  21. — Personal  diligence  by 
homing  and  caption  is  competent  to  the  Magistrates  of  Edinburgh 
and  their  collector^  under  this  statute^Jbr  levying  the  annuity  due  by 
the  inhabitants  of  the  extended  royalty  in  Edinburgh  to  the  minis' 
iers  rfthe  city. 

Various  aets  of  the  Scottish  Privy  Council,  and  statutes,  passed 
in  1634,  1649,  and  1661,  (6  June,  vide  Statutes^  vol.  vii.  p.  224, 
folio  edition,)  authorise  the  imposition  of  an  annuity  of  six  percent. 
on  all  dwelling-houses,  shops,  &c.  within  the  city,  for  the  payment 
of  six  ministers ;  and  by  the  last-mentioned  statute,  <  letters  of  horn- 

*  ing,  and  all  others  executorials  necessary,  are  ordained  to  be  di- 

*  rected  upon  this  public  act,  in  form  as  effeirs.* 

In  the  year  1809  another  statute  (49  Geo.  Ill,  c.  21,)  was  ob- 
tained, to  authorise  the  erection  of  some  new  churches,  and  extend- 
ing the  assessment  for  the  annuity  over  the  new  extended  royalty, 
and  making  the  annuity  applicable  to  the  whole  ministers  of  the  city 
churches.  It  had,  by  previous  statutes,  at  different  times  been 
made  leviable  from  the  inhabitants  of  the  royalty,  as  occasionally  ex- 
tended by  these  prior  statutes.  This  new  enactment  (49  Geo.  III.) 
authorised  the  magistrates  to  levy  the  annuity  as  they  had  hitherto 
been  in  use  to  do. 

The  magistrates  had  been  always  in  the  practice  of  appointing 
sworn  stentmasters  to  allot  the  annuity,  and  a  collector,  to  levy 
it  along  with  the  other  city  taxes ;  and  the  manner  which  they 
usually  adopted  to  enforce  it  was  by  issuing  summary  warrants  of 
poiDding,  the  legality  of  which  was  called  in  question  some  years 
ago ;  but  they  were  sustained  by  an  interldcutor  of  Lord  Newton, 
27  July  1831,  in  which  the  parties  acquiesced.  A  spirit  of  factious 
resistance  to  this  tax  had  been  of  late  excited  amongst  the  inhabi- 
tants, and,  consequently,  these  poindings  were  often  defeated,  some- 
times by  open  violence,  and  at  others  by  combinations  to  prevent 
any  biddings  for  the  articles  exposed  to  sale.  Very  large  arrears 
had  consequently  accumulated,  and  the  magistrates  found  it  almost 
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11  July  1833.  impossible  to  collect  the  revenae  due  to  the  clergymen  of  the  city. 

V«»>y^    In  order  to  remedy  this  grievancci  their  collector,  Mr  Hill,  applied 

Wilson  and     jjy  (jjji  f^^^  letters  of  horiiiniF  a^inst  several  individuals  who  had  re- 
Hunter  V,  ^  •         ,  o    o 

Hill.  fused  to  pay  this  tax.     Thereupon,  Hunter,  a  bookseller,  and  Wil- 

son, a  merchant,  in  Edinburgh,  both  residing  within  the  royalty, 
as  extended  by  stat  49  Geo.  Ill,  presented  a  bill  of  suspension 
against  the  threatened  charge,  upon  various  frivolous  grounds ;  but 
-  their  main  plea  was  founded  on  the  incompetency  of  proceeding 
by. horning  under  that  statute. 

The  Lord  Ordinary  appointed  the  bill  and  answers  to  be  printed, 
for  the  purpose  of  reporting  the  cause  to  the  Court,  and  accompa- 
nied  his  interlocutor  with  the  following  note :  <  It  is  certainly  from 
*  no  doubt  and  no  idea  of  difficulty  that  the  Lord  Ordinary  reports 
^  the  cause.     For  himself  he  could  have  no  hesitation  in  at  once  re- 

<  fusing  the  bill.     But  it  is  plainly  of  great  importance  that  the  opi- 

<  nion  of  the  Court  should  be  obtained  in  the  case  as  soon  as  pos- 
^  sible.  There  seems  to  be  nothing  in  the  answers  but  what  the 
^  complainers  were  bound  to  know  before  presenting  their  bill.' 

Judgment.  The  Court  unanimously,  and  without  hesitation^  refused  the  bill, 

and  found  the  complainers  liable  in  expenses. 

Lord  Ordinary,  Moncreiff.  Act.  Skene,  and  J.  W,  H<a^  Alt,  So/.- Gen.  and 

Jameson,         Robert  Deuchar  and  H»  IngUs,  Agents.         Clerk. 

u. 


SECOND  DIVISION. 

No.  CXXX.  11  Juhf  183a 

Mrs  JOHNSTONE  WILSON 

against 
WILSON  PAUL  AND  Others. 

Trust. — Implied  Will.— Clause. — A  testator  having  appoinUd 
his  trusteea  to  invest  axertain  sum  of  money  on  lands  to  be  entailed, 
and  in  case  they  should  not  have  been  able  to  do  so  before  the  lapse 
of  three  years  after  his  deaths  that  they  shoidd  then^  from  thefiU 
term  that  might  happen  cfter  the  lapse  of  the  said  three  years^  or  at 
hast  from  and  after  the  first  term  that  shoidd  happen  cfler  the  red- 
due  of  his  estate  should  have  accumulated  to  the  specified  sum^  pay 
over  the  yearly  rents  and  proceeds  of  the  same  to  his  heirs  of  entail; 
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tmd  the  fiendi  realised  by  his  trustees  immediately  after  his  death"!!  July  1833. 
beina  mare  than  the  sum  appointed  to  be  laid  out  in  the  purdiase  of    ^^^V^ 
land^  but  the  trustees  not  having  found  an  eligible  investment  with"  und^^jere 
in  the  three  yearsy  the  Court  found  that  the  heir  of  entail  was  en* 
Htled  to  the  interest  accruing  on  the  sum  appropriated  for  the  pur* 
Aase  of  land  within  the  three  yearSf  in  preference  to  the  residuary 
legatees  of  the  testator. 

The  late  Mr  Francis  Wilson,  writer  to  the  signet,  entailed  his  es- 
tate of  Croglin  upon  a  certain  series  of  heirs,  and  at  the  same  time 
executed  a  trust*settlement,  by  which  he  conveyed  the  whole  of  the 
rest  of  his  property,  real  and  personal,  to  trustees,  for  the  payment 
of  debte,  legacies,  &c. ;  and  in  case  the  residue,  after  the  discharge 
ef  these  purposes,  did  not  amount  to  L.45,000,  then  it  was  to  be 
inyested  on  securities  by  his  trustees,  and  to  accumulate  in  their 
hands  until  it  came  to  that  sum,  which  was  then  to  be  laid  out  in 
the  purchase  of  lands,  to  be  added  to  his  entailed  estate.  And  the 
trustees  were  directed  to  make  the  said  purchase  of  land  with  the 
L.45,000,  as  soon  as  convenient  after  his  death,  or  (if  the  residue 
shall  not  then  amount  to  that  sum)  as  soon  as  possible  after  it  shall 
have  accumulated  as  aforesaid.  After* directing  the  terms  and  con- 
ditions under  which  the  land  so  to  be  purchased  was  to  be  entailed, 
the  trust-deed  goes  on  as  follows  :  ^  And  I  hereby  provide  and  de- 
^  clare,  that  in  case  my  said  trustees  shall  not  have  had  it  in  their 
'  power  to  make  the  said  purchases  of  lands,  and  to  have  entailed 

*  the  same,  as  aforesaid,  by  the  first  term  of  Whitsunday  or  Mar- 

*  tinmas  that  shall  happen  after  the  lapse  of  three  years  from  my  de- 

*  cease,  then  my  said  trustees  shall,  from  and  after  the  said  first 
'  term  of  Whitsunday  or  Martinmas  that  shall  happen  three  years 
^  after  my  death,  or  at  least  from  and  after  the  first  term  of  Whit- 
'  Sunday  or  Martinmas  thereafter  that  shall  happen  after  the  said 
^  residue  of  my  estate  has  accumulated  to  L.45,000,  pay  over  to  the 

*  heir  of  entail,  for  the  time,  in  the  right  and  possession  of  my  said 

*  estate  of  Croglin,  the  whole  yearly  rents  and  proceeds  of  the  resi- 
^  due  of  my  said  real  and  personal  estate,  ay  and  until  it  shall  be 
<  invested  in  the  purchase  of  lands,  to  be  entailed  as  hereby  di- 

*  rected.' 

By  a  subsequent  deed  of  instructions  and  codicil,  relative  to  the 
aforesaid  trust-disposition,  Mr  Wilson  restricted  the  sum  to  be  in- 
vested by  his  trustees  in  the  purchase  of  land  to  be  entailed  to 
L.30,000,  in  place  of  L.4d,000 ;  and  also  directed  them,  after  ful- 
filling the  purposes  of  the  trust,  to  pay  and  make  over  the  residue 
of  his  means  and  estate  to  Mr  Wilson  Paul,  and  to  others,  his  resi- 
duary legatees,  equally  amongst  them. 
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11  July  1833.  Mr  WilsoQ  died  in  March  1831,  leaving  fanc^  at  that  time  in 
^^V"^^  the  hands  of  the  trustees  more  than  sufficient  to  answer  all  the  other 
and^Uiers.^"  purposes  of  the  trust»  and  also  to  lay  out  L.30)000  on  the  purchase 
q{  laud.  But  the  trustees  were  not  able  to  find  immediately  an  eli- 
gible purchase,  such  as  they  were  directed  by  the  testator  to  select, 
and  the  money  consequently  remained  in  their  bands*  A  doubt 
then  occurred,  under  the  terms  of  the  clause  of  Mr  Wilson's  trust- 
deed,  above  recited,  whether  the  interest  arising  on  the  L.30,000, 
during  the  three  years  immediately  after  hia  death,  belonged  to  the 
heir  of  entail  in  possession  of  the  eslate  of  Croglin,  or  if  it  went  to 
the  residuary  legatees,  as  part  of  the  residue  of  Mr  Wilson's  estate. 
This  was  tried  in  a  multiplepoindiog,  raised  in  the  name  of  the 
trustees,  respecting  the  interest  accruing  on  the  L.30,000  prior 
to  Whitsunday  1834,  in  which  Mrs  Johnstone  Wilson,  the  heiresa 
in  possession  of  Croglin,  and  Mr  Wilson  FSaul,  and  the  other  resi- 
duary legatees,  appeared  as  claimants. 

The  Lord  Ordinary  preferred  the  residuary  legatees  by  the  fol- 
Ijawing  interlocutor  and  note  :  ^  The  Lord  Ordinary  having  heard 
\  parties'  procurators,  and  thereafter  considered  the  closed  record 
and  whole  process,  sustains  the  claim  of  Francis  Wilson  Panl,  and 
Adam  Wilson,  solicitor  in  the  Supreme  Courts,  his  factor  and 
commissioner,  and  Miss  Mary  Paul  and  Michael  Johnstone,  to  the 
interest  accruing  on  the  sum  of  L.30,000  libelled,  prior  to  Whit- 
sunday 1834^  being  the  first  term  that  happened  three  years  after 
the  death  of  Francis  Wilson,  the  granter  of  the  trust-deed,  and 
deeds  of  instructions  libelled ;  Repels  tlie  claim  of  Mrs  Janet  John- 
stone Wilson  and  her  husband  to  that  extent,  and  decerns  in  the 
preference  and  against  the  raisers  of  the  muldplepoinding  accord- 
ingly :  Finds  no  expenses  due  to  any  of  the  claimants.' 
Note. — '  In  the  case  of  Lord  Stair,  Imo,  There  was^no  express 
direction  to  accumulate  for  extension  of  the  estate  to  be  purchased 
.and  entailed;  and  yet  the  only  alternative  mode  of  disposal  was  ae- 
cumulation  to  an  unlimited  extent  for  that  purpose,  unless  the  ia> 
terest  was  given  to  the  heir  of  entail,  from  the  first  period  at  which 
the  funds  could  be  held  to  yield  interest.  2do,  No  term  was  fix- 
ed after  which  the  interest  of  the  uninvested  fund  was  to  be  paid 
to  the  heir  of  entail,  so  that  if  not  given  to  him  from  the  first,  this 
interest  could  never  be  given  to  him  at  all,  however  long  the  time 
might  be  which  elapsed  before  lands  could  be  acquired  aad  entail- 
ed ;  and  the  first  heir  might  receive  nothing  for  his  whole  life. 
Nay,  this  might  extend  to  a  succession  of  heirs  of  entail.  The 
Lord  Ordinary  was  one  of  those  judges  who  did  not  think  these 
circumstances  conclusive,  because  he  conceived  there  was  a  suffi- 
cient implied  authority  to  accuBAulate  in  the  worda  of  directioB  to 
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*-  the  trustees  used;  and  tbat  Scotoh  ^AtaUerB,  in  geneial,  were  njuij  1833. 

*  very  little  anxious  that  their  deeds  should  have  an  equitable  effect    V^-y««k>/ 

^  upon  the  interests  of  the  heirs  of  entail,  and  thought  anxiously  ^"^^^Z^;  ^^^ 
^  only  of  establishing  in  perpetuity  an  estate  and  name.     And  be 
'  saw  nothing  at  all  strange  or  unreasonable,  according  to  the  ordi- 

*  nary  ideas  of  such  entailers,  in  directing  trustees  to  lay  out  the 

*  residue  of  a  trust-estate  in  buying  land  and  entailing  it  on  a  series 
^  of  heirs,  and  accumulating  the  profits  of  the  fund,  until  thk  could 
'  be  done.     But  these  circumstaaces,  particularly  the  last  oite,  were 

<  thought  by  the  minority  of  this  Court,  and  by  the  House  of  Lords, 
f  to  be  conclusive ;  and  the  Lord  Ordinary  now  adopts  that  view 

*  of  the  case  of  L(«d  Stair,  and  means  to^  adhere  to  it  as  a  prece- 
^  dent.     But  it  is  a  precedent  not  appUcable  to  the  present  cast. 

<  For  in  the  present  case,  (1st,)  there  are  residuary  leg^atees,  in 
^  whom  vests  without  difficulty,  by  the  settlement,  whaleves  does 

*  not  go  to  the  heir  of  entaU ;  (2dly,)  there  is  a  limited  term  ex- 
^  pressly  provided,  after  which  the  heir  of  entail  shall  receive  the 

*  interest  of  the  sum  destined  to  be  vested  in  entailed  land,  in  case 
^  such  investiture  shall  be  delayed.     In  these  circumstances^  the 

<  Lord  Ordinary  does  not  see  how  that  heir  can  claim  that  interest, 

<  before  the  term  fixed  by  the  testator.     The  testator,  in  the  origi* 

<  Dal  trust-disposition,  expressly  stating  himself  to  contemplate  that 

*  the  residue  of  his  estate,  as  at  the  time  of  his  death,  might  or 

<  might  not  amount  to  L.45,000,  provides,  that  incase  it  amounted 

*  to  that  sum,  it  should  be  laid  out  in  land  to  be  entailed  as  soon  as 

<  convenient ;  and  in  case  it  did  not  amount  to  that  sum,  that  the  in- 
^  terest  of  it  should  be  accumulated,  and  added  to  the  capital,  until 

<  it  did  amount  to  that  sum,  and  then  it  should  be  vested  in  land, 

*  to  be  entailed.  And  having  all  this  in  view,  he  provides,  *  that  in 
<<  case  my  said  trustees  shall  not  have  had  it  in  their  power  to  make 
<<  the  said  purchase,  and  to  have  entailed  the  same,  as  aforesaid,  by 
^<  the  first  term  of  Whitsunday  or  Martinmas  shall  happen  after 
<<  the  lapse  of  three  years  from  my  decease,  then  my  said  trustees 
<<  shall,  from  and  after  the  said  first  term  of  Whitsunday  or  Martin- 
^<  mas  that  shall  happen  three  years  after  my  death,  or  at  least  from 
*^  and  after  the  first  term  of  Whitsunday  or  Martinmas  thereafter 
*^  tiiat  shall  happen  after  the  said  residue  of  my  estate  has  accumu- 
<<  lated  to  L.45,000,  pay  over  to  the  heir  of  entail  for  the  time,  in 
«  the  right  and  possession  of  my  said  estate  of  Crc^lin,  the  whole 
<<  yearly  rents  and  proceeds  of  the  residue  of  my  said  real  and  per- 
<*  sonal  estate,  ay  and  until  it  shall  be  invested  in  the  purchase  of 
•^  lands,  to  be  entailed  as  hereby  directed.'     Now,  this  must  allude 

<  to  the  difficulty  of  finding  propet  lands ;  for  it  nuinifestly  contem* 

*  plates  the  difficulty  as  continuing  after  the  L.4L5,000  were  accu* 
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11  July  1833.  <  malated.     And  it  provides,  as  the  greatest  thing  which,  in  any 
^^^V"^^    •  case,  it  bestows  on  the  heir  of  entail,  that  he  may  have  the  inte- 

Md 'otb^*"^ '  ^^^^  ®^  ^^^  ^""^  ^^^^^  ^^  ^^^  *®™  ®^  Whitsunday  or  Martinmas 

<  after  three  years  from  the  testator's  death ;  and  as  the  least  given 

<  to  him,  in  any  case,  t.  e.  something  less  dian  the  preceding,  that  he 

*  shall  have  the  interest  after  the  first  term  thereafter  that  shall  hap- 

*  pen  after  the  residne  has  accumulated  to  L.45,000.     Now,  if  the 

<  residue  at  the  testator's  death  had  been  L.45,000  or  more,  could 

*  the  heir  of  entail  have  obtained  the  interest  of  this  sum  during  the 

<  three  years  ?     No :  For  that  would  have  been  a  manifest  excess 

<  of  what  the  deed  gave  him,  and  intended  to  give  him,  u  e.  a  right 

<  to  this  interest  after  three  years  after  the  entailer's  death.  But  if 
'  he  could  not  have  claimed  the  interest  of  L.45,000,  in  case  the 

<  residue  at  the  entailer's  death  had  amounted  to  that  sum,  as  little 

*  can  he  claim  the  interest  of  the  L.30,000,  which  is  simply  surro- 

*  gated  in  place  of  the  L.45,000,  all  else  remaining  unchanged. 

<  The  Lord  Ordinary  observes,  that  there  is  an  apparent  inaccurate 

*  expression  in  the  deed,  which  speaks  of  the  interest  of  the  residue 
^  as  going  to  the  heir,  whereas  what  was  meant  was  the  interest  of 

*  the  L.45,000,  afterwards  L.30,000.     But  this  general  word  resi- 

<  due  is  sufficiently  qualified  by  the  context,  the  words  being,  '  the 
<'  residue  of  my  said  real  and  personal  estate,  ay  and  until  it  shall  be 
<'  invested  in  the  purchase  of  lands  to  be  entailed,'  shewing  that  the 
^  sum  of  L.45,000,  now  L.30,000,  only  was  meant' 

Judgment.  Mrs  Johnstone  Wilson  reclaimed^  and  the  C&uri  altered  the  inter- 

locutor, and  preferred  her  to  the  fund  in  medio. 

It  appeared  to  their  Lordships  merely  as  a  question  of  intentioo, 
depending  on  the  special  terms  of  Mr  Francis  Wilson's  trust-deed 
and  relative  settlement.  By  the  original  deed,  he  directed  the 
trustees  to  make  the  purchase  of  land  *  as  soon  as  convenient'  after 
his  death;  and  contemplated  no  delay,  except  that  which  might 
arise  from  the  possible  deficiency  of  funds,  in  which  case,  they  are 
ordered  to  effect  the  purchase  <  as  soon  as  possible'  after  it  shall 
have  accumulated  to  the  necessary  sum.  This  trust-deed  contains 
no  provision  for  the  disposal  of  any  residue,  after  making  the  pur- 
chase of  land,  as  the  testator  did  not  apparently  contemplate  any; 
and  the  clause  providing,  that  the  heir  of  entail  shall  draw  the  in- 
terest of  the  sum  directed  to  be  invested  in  land  after  three  years, 
was  probably  only  intended  to  prevent  any  unnecessary  accumula- 
tion. In  the  subsequent  deed,  the  sum  to  be  laid  out  on  land  is 
restricted  to  L.30,000  ;  and  the  testator,  now  probably  contempla- 
ting a  residue  after  fulfilling  the  purposes  of  the  trust,  provides  for 
the  disposal  of  it ;  but  he  makes  no  change  on  the  main  direction 
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of  bis  trust-deed,  which  is  to  lay  oat  L.dO,000  on  the  purchase  of  H  July  issa 
land,  to  be  entailed  '  as  soon  as  convenient'  after  his  decease.     Fol-    ^^V^"^ 
lowing,  therefore,  the  principle  established  by  the  House  of  Lords  in  i^q^ ^others. 
the  case  of  tlie  Earl  of  Stair,  1  Mar.  1827,  (in  House  of  Lords,  18 
Jane  1827,)  the  Court  held,  that'as  no  special  instructions  were 
given  respecting  the  interest  accruing  upon  this  sum  for  the  first 
three  years  after  the  testator's  death,  it  must  go  to  the  party  who 
was  interested  in  the  investment  of  the  principal  sum. 

Lord  Ordinary,  MatAatzie,  Act.  Dean  of  Fac.  f  Hope, J  Skene  and  Hendereom, 

Alt.  Jameeon  and  Wiboru       Joe.  GnHk  and  Ad,  Tf^t^ii,  Agents.         T.  Clerk. 

u. 


SECOND  DIVISION. 

No.  CXXXI.  11  July  1833. 

COBB  AND  MITCHELL 

against 

The  St  PATRICK  ASSURANCE  COMPANY. 

Process Act  of  Sbd.  U  July  1828^  §  77 1  Will.  IV,  c.  69— 

77ie  regulation  of  tlu  Act  of  Sederunt  V\July  1828,  that  reclaiming 
notes  '  shall  not  be  received^*  unless  a  copy  of  the  defences  be  appended 
thereto,  found  to  apply  to  a  note  in  a  case  tramferred  from  the  abo^ 
lished  Admiralty  Courts  where  the  defences  had  been  lodged,  although 
the  record  in  reference  to  which  the  interlocutor  reclaimed  against  was 
pronounced  was  a  new  record,  made  up  between  the  defender  and  a  com* 
pearer  in  the  cause,  after  it  had  been  brought  into  the  Court  of  Session. 

William  Stark,  as  trustee  on  the  sequestrated  estates  of  John 
and  William  Gowao,  having  obtained  decree  for  L.600,  with  inte- 
rest and  expenses,  against  the  St  Patrick  Assurance  Company  of 
Ireland,  in  an  action  on  the  dependence  of  which  they  had  used 
arrestments  in  the  hands  of  certain  debtors  of  the  company,  brought, 
in  1829,  a  process  of  forthcoming  before  the  High  Court  of  Admi- 
ralty against  the  arrestees  and  the  St  Patrick  Company.  One  of 
the  defences  of  the  St  Patrick  Company  against  this  action  was, 
that  the  pursuers  stood  in  the  capacity  of  trustees  for  the  assignees 
of  one  Mitchell,  who  was  debtor  to  the  defenders;  and  therefore, 
to  the  extent  of  their  claim  against  Mitchell,  the  defenders  were 
entitled  to  plead  retention.      The  defences  were  followed,  in  the 
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II  Jul  J  183a  Admiralty  Court,  by  answers  for  Stark,   and  replies  for  tlie  St 

c^bbimd^^    Patrick  Company ;  and  a  record  was  closed  by  the  Judge- Admkal 

Mitchell  V.  St  between  these  parties. 

Patrick  Assu-  gut  before  any  judgment  was  given  on  the  merits  by  the  Jadg;e- 
Admiral,  the  1  Will.  IV,  c.  69,  came  into  operation,  abolishing 
the  Admiralty  Court  from  and  after  the  d  October  1880.  By  the 
25th  section  of  this  act  it  is  provided,  as  to  actions  depending  in 
the  Admiralty  Court,  that,  if  desired  by  the  parties^  any  sneh  cause, 
in  place  of  being  transmitted  to  the  appropriate  Sheri£^  shall  be 
transferred  to  the  Court  of  Session,  and  be  enrolled  before  such 
^  Lord  Ordinary  as  the  parties  may  select,  <  and  shall  thereafter  be 

'  heard  and  determined  in  the  same  way  as  if  such  cause  had  been 

*  instituted  in  the  Court  of  Session,  in  terms  of  this  act' 

Accordingly,  the  present  process  was,  in  terms  of  this  enactment, 
transferred  to  a  Lord  Ordinary,  who,  having  heard  parties,  pro- 
nounced an  interlocutor,  which  decerned  against  the  arrestees  for  the 
sum  contained  in  the  decree  of  constitution,  <  under  deduction,  in 

<  the  meantime,  of  the  sum  of  L.  260  :  13  :  2  sterling,  for  which 

<  the  pursuer  is,  according  to  his  admissions,  bound  to  account  to 

<  the  assignees  of  the  late  Thomas  Mitchell ;  and  allows  an  interim 

<  decree  to  go  out  and  be  extracted  accordingly ;  and  in  regard  to 

<  the  said  sum  of  L.260  :  13  :  2,  finds,  that  the  pleas  respectively 
'  maintained  by  the  parties  involve  points  in  which  the  said  as- 
<.  signees  of  Mitchell  are  substantially  interested,  and  therefore  finds 

<  that  tliese  assignees  ought  to  be  made  parties  to  the  present  ac- 
^  tion,  or  to  have  such  information  as  may  enable  them  to  appear, 

<  if  they  shaU  be  so  advised.'  Under  this  interlocutor,  Cobb  and 
Mitchell,  the  assignees  of  Thomas  Mitchell,  sisted  themselves,  and 
a  new  record,  consisting  of  comlescendence  and  answers,  was  made 
up  between  them  and  the  St  Patrick  CcHopany,  and  was  closed  in 
the  usual  form.  Thereafter  the  Lord  Ordinary,  in  respect  of  cer- 
tain findings  in  his  interlocutor,  <  repelled  the  defences  founded  by 

<  the  St  Patrick  Assurance  Company  on  their  claim  against  Mit* 

<  chell,'  and  found  the  company  liable  to  Cobb  and  Mitchell  in  ex- 
penses. 

This  interlocutor  having  been  submitted  to  review  by  a  reclaim- 
ing note,  it  was  objected  to  the  competency  of  the  applicadoD,  that 
the  defences  given  in  by  the  St  Patrick  Company  to  the  Admiralty 
Court  were  not  appended  to  the  note,  in  terms  of  the  77th  section 
of  the  Act  of  Sederunt,  11  July  1828,  which  provides  that  notes 
reckiming  against  Outer- House  inter locut<Nrs  <  shall  not  be  received 

<  unless  there  be  appended  thereto  copies  of  the  mutual  cases,  if 

<  «ny,  and  of  the  papers  authenticated  as  the  record,  in  terms  of  the 

*  statute,  if  the  record  has  been  closed :  and  also  copies  of  the  let- 
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<  tersof  saspension  or  advocation,  and  of  the  summons,  with  amend-  ii  July  1833. 

*  ment,  if  any,  and  defence^,  (excepting  summonses  of  multiple-    ^^^v^ 

<  poinding,  adjudication,  constitution,  wakening,  transference,  and  ^°|^^|,^".^ 

*  cessio  bonorum,  and  defences  therein.')  Patrick  Arau. 

This  provision,  it  was  maintained,  has  always  been  strictly  en-  '""^^  ^* 
forced;  Goldie  v.  Schenimauns,  &c.  24  Nov.  1829,  S.  if  D. ;  Dick- 
son 9.  Sheriff,  9  June  1830,  S.  ^  X>. ;  Hopkirk  v.  Shotts  Iron 
Company,  9  Dec.  1830,  S.  8f  D.  ;  Birtwhistle's  Trustees  v.  Macra, 
13  Jan.  1831,  &  ^  Z).;  Cook  v.  Forbes,  12  Feb.  1831 ;  Gilmour 
V.  Finnie  and  Greig,  Nov.  1832,  S.  ^  D.  The  regukttions  in  ques- 
tion, indeed,  had  been  enforced  under  the  act  of  Parliament  and  pre- 
vious  Acts  of  Seilerunt ;  Ouchterlony  v.  Magistrates  of  Arbroath, 
22  Dec  1825,  S.  ^  D.  ;  Mackenzie  v.  Taylor,  10  July  1827,  5.  f- 
i>. ;  Burnside  v.  Aitchison  and  Company,  8  Dec.  1827,  <S.  8f  Z).  ; 
Mackenzie  v.  Taylor,  &  S.  Sf  D.  195.  See  also  Act  of  SederunI, 
7  Feb.  1810. 

The  circumstance  that  this  action  originated  in  the  Admiralty 
Court,  and  was  transferred  to  the  Court  of  Session,  under  a  statute 
which  was  not  passed  till  after  the  date  of  the  Act  of  Sederunt 
in  question,  is  no  reason  for  holding  that  the  regulation  founded 
on  does  not  apply  to  such  a  case.  For  the  clause  of  this  statute 
above  quoted  provides,  that  a  cause  so  transferred  <  shall  thereafter 

*  be  heard  and  determined  in  the  same  way  as  if  such  cause  had 

<  been  instituted  in  the  Court  of  Session.'  Indeed,  if  the  pursuer's 
argument  is  good  for  any  thing,  it  would  lead  to  the  absurd  conclu- 
sion, that  all  Admiralty  actions,  whether  transferred  from  the  Judge- 
Admiral,  or  instituted  in  this  Court,  would  not  be  subject  to  any 
one  of  the  regulations  of  tlie  Judicature  Act,  and  relative  Act  of 
Sederunt  in  force  as  to  ordinary  actions. 

Neither  is  it  a  ground  for  dispensing  with  the  regulation,  that  the 
reclaiming  note  is  against  an  interlocutor  pronounced  in  a  discus- 
sion, not  with  the  original  pursuer,  but  with  Cobb  and  Mitchell,  as 
parties  sisted  in  the  cause.  In  tlie  first  place,  the  Act  of  Sederunt 
makes  no  such  exception ;  and,  secondly,  the  original  defence  in 
question  was  specially  directed  against  Cobb  and  Mitchell.  The 
validity  of  that  defence  was  alone  the  subject  of  discussion  with 
these  compearers.  Accordingly,  the  Lord  Ordinary's  interlocutor 
repels  that  defence,  and  the  prayer  of  the  note  is  expressly  to  sus- 
tain it. 

It  was  answered — 1.  The  provision  in  question  of  the  Act  of  Se-  Respondenu* 
derunt  is  merely  explanatory  of  what  the  Court  had  previously  held  ^^^^ 
to  be  the  meaning  of  the  term  *  record'  in  the  relative  statute,  as 
including  the  summons  and  defences,  and  which  therefore  required 
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No.  131. 


ranee  Co. 

RespoDdenta' 
Pleas. 


11  July  183a  to  be  appended  to  the  reclaiming  note  along  with  the  other  papen 

^^i^V"^    upon  which  the  record  was  closed.     But  it  is  obvious^  that  defences 

Cobb  and         p^^  {q  arainst  the  original  pursuer,  with  whom  a  record  has  been 

Mitchell  ».  St^  °  o  '^  ' 

Patrick  Assu-  made  up  and  closed,  never  can  be  considered  to  form  part  of  a  sub- 
sequent and  independent  record,  made  up  with  another  party  who 
has  since  sisted  himself. 

2.  The  regulation  refers  only  to  defences  lodged  in  the  Court  of 
Session. 

3.  The  Act  of  Sederunt  cannot  be  held  applicable  at  all  to  cases 
brought  before  the  Court  of  Session,  under  a  statute  which  was  not 
passed  till  two  years  afterwards.  Proper  Admiralty  actions  confess- 
edly did  not,  at  the  date  of  the  Act  of  Sederunt,  fall  under  the  pro- 
vision in  question;  and  neither  the  statute  which  transfers  such  ac- 
tions to  the  Court  of  Session,  nor  any  subsequent  Act  of  Sederunt, 
applies  that  provision  to  those  cases. 


Judgment 


The  Courtj  upon  advising  minutes  of  debate,  unanimously  sus- 
tained the  objection  to  the  competency  of  the  note,  and  found  the 
defenders  liable  in  the  expenses  of  the  discussion. 


Lords  Machauie  and  JMarUmr  Ordinaries.  For  the  Defenders,  i>.  M^NwSL,  G. 

Napier*        Jama  T.  Mvrrt^,  W.  S.  Agent  For  the  Compeaiers,  Skait, 

Neaves,        Arch.  CowneB,  W.  S.  Agent        F.  Clerk. 


APPENDIX. 


JUDGMENTS 


OF 


THE  HOUSE  OF  LORDS, 


CONTINUED  FROM  20tH  OCTOBER  1831  TO  16tH  AUGUST  1832. 


MURDO  MACKENZIE,  App. 

HUGH  ROSE,  Resp. 

(F.  C.  26  May  1830.) 

14  May  1832. — Ordered  and  adjudged,  That  the  interlocutor 
complained  of  be  affirmed. 


ALEX ANDER  ^B AILLIE,  App. 

Miss  MARGARET  GRANT,  Re^. 

(F.  C.  20  May  1830.) 

25  June  1832. — Ordered  and  adjudged,  That  the  interlocutor 
complained  of  be  affirmed. 


CRANSTOUN  and  ANDERSON,  App. 

R.  C.  BONTINE  and  W.  C.  C.  GRAHAM,  Besp. 

(F.  C.  2  Feb.  1830.) 

6  July  1832. — Ordered  and  adjudged,  That  the  interlocutor  com- 
plained of  be  affirmed. 


666  JUDGMENTS,  &c. 

Sir  GEORGE  CLERK  and  Others,  App. 
Dr  WALTER  ADAM  and  MAGISTRATES  of 

EDINBURGH,  Resp. 
(F.  C.  10  June  1831.) 
16  July  1832. — Ordered  and  adjudged,  That  the  interlocutor,  so 
far  a8  complained  of,  be  reversed. 


JOHN  AND  ELIZABETH  BOOTH,  App. 
Mrs  RACHEL  BOOTH  or  BLACK,  and  her 

HUSBAND,  Besq>. 
(F.  C.  8  Fel.  183L) 
11  Aug.  1832. — Ordered  and  adjudged,  That  the  interlocator 
complained  of  be  affirmed,  with  L.  230  costs. 


WILLIAM  EWING,  App. 
WILLIAM  WALLACE,  ifeip. 
(F.  C.  3  Feb.  1831.) 
13  Aug.  1832. — Ordered  and  adjudged,  That  the  interlocutors 
complained  of  be  affirmed. 


ADAM  LUKE  and  Others,  App. 
Rev.  JOHN  HUNTER  and  Others,  Resp. 

(F.  C.  10  Feb.  1832.) 
16  Aug.  1832. — Ordered  and  adjudged,  That  the  interlocators 
complained  of  be  affirmed.  % 
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TITLES  AND  PRINCIPAL  MATTERS  OF  THE 

FOREGOING  DECISIONS. 


A. 

Act  of  Sederunt,  1784.    See  Proeegs,    No,  127,  p.  639. 

-^r-r H  Dec.  1805.     See  Process.    No.  75,  p.  337. 

. 6  Feb.  1806.     See  Process.     No.  28,  p.  108. 

. 12  Nor,  182;?.     See  Process.     No.  50,  p.  195. 

12  Nov.  1825.     See  Jurisdiction.     No.  108,  p.  493. 

i  1  July  1828,  §  1 18.    See  Advocation.  No.  67,  p.  263. 

— — — _ See  Suspension.     No.  62,  p.  234. 

§  77.     See  Process.     No.  131,  p.  661. 

Adjudication  and  Apprising.     See  Patronage.     No.  115,  p.  579. 

Adjudication  in  Impx^ement.   See  Ranking  and  Sale.     No.  52,  p.  20L 

Advocation.  Where  a  caationer  in  an  advocation  becomes  bankrupt,  it 
is  not  necessary  that  the  advocator  sbould  find  new  caution.  Kai^  v . 
Fraser,  26  Feb.  1833,  No.  67,  p.  263. 

See  Process.     No.  84,  p.  396. 

Alien.     See  Jur^  Trial.     No.  6,  p.  15. 

Annualrent.  a  party  having  got  the  funds  of  his  deceased  debtor  into  his 
h^nds  for  security  of  his  advances  and  of  a  cautionary  obligation,  under  an 
obligation  to  account  for  the  balance,  after  payment  of  his  own  claims,  to 
the  other  creditors  of  his  debtor,  and  having  exercised  his  right  of  retaia« 
ing  this  balance  in  his  own  hands  for  many  years,  until  his  liability  under 
the  cautionary  obligation  was  brought  to  a  close,  was  found  liable  to  pay 
interest  on  the  balance  resting  in  his  hands  during  this  interval,  at  the 
rate  of  5  percent.,  without  any  accumulation,  or  biinginghis  accounts  to 
periodica]  rest.  Roharts  v.  Courts  Common  Agent  Jor  the  Creditors,  of 
Lewis  Cuthbert,  S^c.  24  Jan.  1833,  No.  47,  p.  181. 

Appeal.  While  an  interlocutor  in  a  ranking  and  sale  was  under  review  in 
the  House  of  Lords,  a  third  party  applied  to  the  Court  to  have  certain 
subjects  struck  out  of  the  process,  which  was  refused  as  incompetent* 
Brodie  V.  Ferrier,  13  Dec.  1832,  No.  33,  p.  118. 

■  The  Court  of  Session  do  not  grant  execution  for  costs  given  in 

the  House  of  Lords,  the  practice  there  being,  that  recognisances  are  taken 
frotn  the  solicitors  in  the  cause  to  pay  any  costs  that  may  be  awarded. 
Earl  of  Minto  v.  Trustees  rf  Sir  William  F.  Eliott,  20  June  1833, 
Ko.  99,  p.  463. 

See  Expenses.    No.  63,  p.  245. 


Apprbntic£<     An  apprentice  bound  by  imlenture,  with  cautioDen,  penalty, 
and  clause  of  regiotratioo,  having  deserted  his  service,  and  the  master, 
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upon  summary  application  to  the  Sheriff,  having  obtained  warrant  of  im- 
prisonment against  him,  till  he  fonnd  cantion,  foramnch  lai^r  sum  than 
the  stipulated  penalty,  to  return  and  complete  the  term  of  hia  engagement ; 
held  by  the  Court  that  such  warrant  was  illegal.  Thomas  BoaMeu  v. 
Joseph  Normand,  20  Nov.  1832,  No.  12,  p.  43. 

Approbate  and  Reprobate.    See  Legitim.    No.  118,  p.  593* 

Arrestment.    See  Bill  of  Exchange*    No.  95,  p.  425. 

See  Competition.    No.  105,  p.  478. 

Arrestment  Jurisdictionis,  £sc     See  Jurisdiction.    No.  40,  p.  152. 

Assignation.    See  Competition.    No.  105,  p.  478. 

•^ See  Provision  to  Heirs  and  Children.    No.  122,  p.  60S. 

See  Tack.    No.  117,  p.  590; 

B. 

Bankrupt.  Found,  that  a  supplementary  sequestration  of  a  fund  to  which 
the  bankrupt  succeeded  after  the  date  of  the  original  sequeatration,  ^d 
not  render  incompetent  a  multiplepoinding  afterwards  brought  in  name  of 
the  holders  of  the  fund,  by  creditors  whose  debts  were  posterior  to  the 
first  sequestration.  Ker  v.  Davidson  and  Others,  13  Nov.  1832,  No.  It 
p.  1. 

»— — ^— -  I.  Circumstances  in  which,  where  the  same  act  of  Beqtteatra- 
tion  was  awarded  against  a  company,  and  the  partners  compoaing  it,  the 
Court  confirmed  one  trustee  on  the  estates  of  the  company  and  the  indi- 
▼idual  partners,  and  refused  to  confirm  a  different  trustee  on  the  iadin- 
dual  estate  of  one  of  the  partners :  11.  Held,  that  in  claiming  on  the  se- 
questrated estate  of  a  bankrupt  company,  it  is  not  necessary  for  a  creditor, 
in  his  affidavit,  to  value  and  deduct  the  security  of  the  individiial  part* 
ners,  whose  estates  are  also  sequestrated.  James  Cormack  «.  John 
Campbell,  23  Nov.  1832,  No.  15,  p.  56. 

It  is  the  right  of  any  creditor  upon  a  sequestrated  estate, 


when  it  is  proposed  to  compromise  a  claim  competent  to  the  estate  agaiast 
a  third  party,  to  insist  that  the  claim  shall  either  be  prosecuted  by  the 
trustee,  or  exposed  to  public  sale,  or  shall  be  assigned  to  hiraaelf,  on  his 
making  payment  of  the  sum  required  under  the  proposal  of  compromise^ 
and  binding  himself  with  security  both  to  keep  the  estate  indemnia.  and 
also  to  account  to  the  creditors  for  any  surplus  recovered  beyond  the 
amount  of  his  own  debt.  John  Spence  and  Peter  Campbell  v,  Archibald 
Gibson  and  Others,  13  Dec.  1832,  No.  32,  p.  115. 

I.  A  bankrupt  having  obtained  his  discharge  upon  a  compo- 


sition-contract, is  not  entitled  afterwards  to  refuse  payment  of  the  con- 
position  on  a  debt  which  has  been  ranked  on  his  estate  without  ohjecaoB. 
and  on  which  the  creditor  has  concurred  in  his  discharge,  on  the  gnwDd 
that  it  is  overstated.  II.  Is  a  creditor  in  a  redeemable  annuity  entitled  to 
rank  on  a  bankrupt  estate  for  the  full  value  of  an  annuity,  of  the  asme 
amount  as  at  the  date  of  making  the  claim,  or  only  for  the  redemptkiB^ 
money  fixed  in  the  bond  ?  Macglashan  and  Others  v.  Netman  and  Man' 
datan/y  19  Jan.  1833,  No.  41,  p.  154. 

■  Found  that  the  casual  fees  of  a  pursuivant-at-arma  are  liaUe 

to  sequestration,  in  so  far  as  they,  along  with  the  salary  of  the  office,  ex- 
ceed the  beneficinm  competentise.  Moinet  v.  Hamilton,  2  Feb.  I83S» 
No.  51,  p.  198. 

A  bond  of  provision,  with  a  warrant  for  inf^tment  and  pre- 


cept of  sasine,  granted  by  a  father  to  his  daughter,  with  consent  of 
aon,|^being  found  in  the  father's  repositories  after  his  death,  was  beM  to 
be  irrevocable  by  the  son  from  the  time  of  its  dat^,  and  conoequcndy 
not  to  be  reducible  under  the  act  1621,  although  the  son  was  in  laboar- 
ing  circumstances  at  the  time  of  his  father'a  de^,  and  no  infeftment  ms 
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taken  on  the  bond  till  after  his  notonr  bankruptcy.  Mansfidd  v.  Stuart^ 
18  Feb.  1838,  No.  60,  p.  227. 
Bankrupt.  A  personal  protection  having  expired  before  the  bankrupt  ap- 
plied  for  a  renewal,  he  is  exposed  to  personal  diligence  daring  the  inter- 
val of  intimation,  after  having  obtained  an  interlocutor  in  the  ordinary 
form,  on  a  second  petition,  appointing  it  to  be  intimated,  but  before  it  is 
granted.    Eadie  v.  Smith  and  Nephew,  19  Feb,  1833,  No.  62,  p.  234. 

■  In  a  sequestration,  the  bankrupt  having,  immediately  after 

the  election  of  the  trustee,  and  before  a  ranking  took  place,  offered  a 
composition,  whidr  was  accepted  by  the  creditors ;  and  a  charge  of  hom- 
ing having  been  given  against  the  cautioners  in  the  composition-bond,  for 
the  composition  on  a  debt  for  which  the  creditor  haS  lodged  a  claim  be- 
fore that  composition  was  offered,  and  which  was  included  in  the  list  of 
debts  in  the  application  to  the  Court  for  approval  of  the  composition ; 
found  that  the  chaise  was  competent,  and  that  the  cautioners  were  not 

'  entitled  to  dispute  the  debt,  and  demand  an  investigation  regiarding  it» 
on  the  ground  that  the  documents  of  debt  were  not  lodged  in  the  seques- 
tration along  with  the  claim,  or  that  the  composition  was  accepted  before 
a  ranking  of  the  claims  by  the  trustee*  John  Walls  v.  Thomas  Atkins 
son  and  Samuel  Graham,  22  Feb.  1833,  No.  65,  p.  225. 

Found  that  a  discharge  in  a  sequestration  did  not  discharge 


the  bankrupt  of  his  liability  to  relieve  his  cautioner  for  interest  on  an  he- 
ritable bond,  neither  the  heritable  creditor  having  claimed  in  the  seques- 
tration, nor  the  trustee  having  taken  possession  of  the  heritable  subject, 
but  the  bankrupt  being  allowed  to  remain  in  possession,  and  having  paid 
two  years'  interest  on  the  bond  after  he  had  obtained  bis  discharge.  Ao- 
bert  Hutchison  v.  James  Stevenson,  22  Feb.  1833,  No.  66,  p.  260. 

A  bankrupt  having,  after  sequestration,  granted  a  bond  of  cor- 


roboration to  an  heritable  creditor  over  lands  intended  to  have  been  co- 
hered by  the  creditors  forqier  security,  but  which  had  been  omitted  out 
of  the  description  of  the  lands  in  the  previous  bond,  executed  at  the  time 
ivhen  the  money  was  lent,  in  consequence  of  the  gross  negligence  or  fraud 
of  the  debtor,  the  Court  reduced  the  bond  of  corroboration  as  a  new  se- 
curity, at  the  instance  of  the  trustee  in  the  sequestration,  although  his  in- 
l^fiment  in  the  lands  was  posterior  to  that  of  the  creditor  on  the  bond  of 
corroboration.  Mansfield,  Trustee  on  tlie  Sequestrated  Estate  of  James 
Stuart,  V.  Walker's  Trustees,  28  June  1833,  No.  109,  p.  497. 

A  reduction  of  a  trust-deed  for  behoof  of  creditors,  on  the 


ground  that  it  was  within  sixty  days  of  the  granter's  notour  bankruptcy, 
as  proved  by  an  execution  of  search,  found  not  excluded  by  a  decree  of 
reduction  of  that  execution,  at  the  instance  of  the  bankrupt,  against  the 
creditor  who  used  the  diligence,  and  to  which  the  pursuers  of  the  reduc- 
tion of  the  trust-deed  were  not  parties.  M^Hardy  and  Others  v.  Wil' 
Ham  Adam,  18  June  1833,  No.  93,  p.  421. 

A  trustee  in  a  sequestration,  who  takes  possession  of  the  bank- 


rupt's heritable  estate,  renders  himself  liable  in  implement  of  the  presta- 
tions due  by  the  lease  from  the  landlord  to  the  tenant  in  occupation  of 
the  land,  to  the  extent  of  the  rents  received  by  him,  as  trustee  from  the 
estate.  Harvey  v.  Haldane  and  Others,  2  July  1833,  No.  1 13,  p.  557. 
A  pipe  of  wine  having  been  purchased  from  wine-merchants. 


and  the  purchasers,  after  paying  the  price,  having  allowed  it  to  remain  in 
the  wine- merchants'  cellars,  where  it  was  placed  in  particular  biuns,  and 
entered  in  the  binn* books  as  the  property  of  the  purchaser ;  and  some 
years  afterwards,  an  exchange  having  taken  place  for  wine  of  a  different 
Tintage,  part  of  the  stock  of  the  same  wine -merchants,  which  was  also  en- 
tered separately;  from  the  sellers'  stock,  and  the  wine  having  been  sent  to 
and  received  by  the  purchaser  within  sixty  days  of  the  sellers'  bankrupt- 
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cy  ^— foaiid  that  t&e  tramaetion  was  not  redacible  ander  the  ttatnte  1696. 
Archibald  Gibson ^  Trustee  on  the  Sequestrated  Estate  ofLyali  and  Car* 
gill,  V.  Sir  Charles  Forbes,  Bart.  10  Julj/  1833,  No.  124^  p.  608. 

Bankrupt.  See  Husband  and  Wife.     No.  23,  p.  87. 

— See  Legal  Diligence.    No.  59,  p.  221. 

■  ■  See  Minor*     No.  97,  p.  449. 

■  See  Poinding  the  Ground,    No.  9,  p.  39« 

■■  See  Suspension.     No.  62,  p.  234. 

— — — —  See  Title  to  pursue.     No.  iOl,  p.  465. 

See  Trust.     No.  86,  p.  399. 

Bill  uf  Exchange.  A  son  found  not  liable  for  payment  of  a  bill  to  bis 
father,  granted  by  the  son  while  a  minor  and  an  apprentice,  witli  emsR 
weekly  wages,  and  married,  it  not  being  proved  by  the  father  that  the 
money  was  in  rem  versnm  of  the  son.  William  Anderson  Junior  p.  Mrs 
Margaret  Cation  and  William  Anderson^  her  Husband,  15  Nov*  1832, 
No.  3,  p.  8. 

!■  A  yerbal  acceptance  of  a  bill  cannot  compete  with  a 

Bubseqaent  arrestment  in  the  hands  of  the  alleged  acceptor.  Maclean 
and  Stewart  v.  Warre,  Brothers,  18  June  1833,  No.  95,  p.  425. 

An  action  having  been  bronght  for  payment  of  a  bill. 


after  the  elapse  of  the  sexennial  prescription,  and  the  death  of  one  of  font 
acceptors,  and  bankruptcy  of  another,  against  the  remaining  two,  and  the 
defenders,  on  a  reference  to  oath,  having  admitted  that  they  had  subccri- 
bed  the  bill,  which  was  intended  for  the  acconimo<lation  of  the  deceased 
acceptor,  and  that  they  had  not  paid  it  themselves,  and  did  not  know 
whether  it  had  been  paid  by  the  other  obligants,  though  it  might  have  beoi 
80 ; — found,  that  both  the  constitution  and  subsistence  of  the  debt  were 
proved  by  the  depositions,  and  that  the  defenders  were  tlicrefore  liable. 
Robert  Christie  v.  James  Henderson  and  William  Murdoch^  19  Juae 
1833,  No.  96,  p.  427. 

An  alternative  obligation,  in  the  form  of  a  letter,  to  pay, 


on  a  certain  day,  a  speci6ed  sum,  acknowledged  to  have  been  received, 
or  to  grant  a  bill  %vitli  interest, — found  not  to  be  a  promissory- note,  aither 
in  reference  to  the  stamp  laws,  or  the  sexennial  limitation  of  bills.  James 
Martin  v.  Isabella  Brash,  25  June  1833,  No.  102,  p.  468. 

See  Promissory' Note.     No.  71,  p.  282. 


Burgh  Royal.     See  Prescription.    No.  87,  p.  402. 

C. 

Cautioner.  The  accounts  of  a  judicial  factor  having  been  taxed  without 
his  cautioner  being  made  a  party  to  the  proceeding,  suspension  of  a  threat* 
ened  charge  against  the  cautioner,  for  payment  of  a  balance  found  dae  by 
the  factor,  passed  without  caution.  T'ate  and  Others  v.  Pringle,  17  Ncff- 
1832,  No.  10,  p.  40. 

-— Cautioners  for  the  faithful  administration  and  intromissioBS 

of  a  factor  of  a  public  hospital  were  not  liberated  from  their  obligation, 
although  the  constituents  had  occasionally  authorised  the  factor  to  raise 
money,  by  discounting  bills,  to  meet  the  ordinary  expenditure  of  the  hos- 
pital, in  anticipation  of  the  current  rents,  and  also  for  outlays  on  the 
estate,  which,  in  the  ordinary  case,  should  be  paid  put  of  the  current  rents 
in  hand.  Patrons  of  Cau)an*s  Hospital  v«  Robertson  and  Others^  23. 
Nov.  1832,  No.  17,  p.  65. 

Cautioners  for  an  agent  having  guaranteed  the  doe  baaeur 


and  retirement  of  bills  drawn  on  purchasers,  it  being  understood  that  the 
agent  was  to  collect  and  forward  the  orders  to  the  principal,  who  was  ta 
transmit  the  goods  direct  to  purchasersi  and  to  value  on  tbem  as  adviied 
by  the  agent ;  and  a  third  party  having  refused  to  receive  certain  gaadi 
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ao  tcBiismitted,  or  to  accept  a  bill  drawn  for  tbem  by  the  principal,  on  tbe 
groand  that  tbe  order  forwarded  by  the  agent  waa  nnautborised ; — found 
that  this  transaction  fell  within  the  guarantee,  and  the  cautioners  were 
not  liberated  in  consequence  of  the  principal  having  paid  a  balance  on 
the  agent*8  accounts,  in  the  knowledge  of  the  dishonour  of  the  bill,  with- 
out notice  to  them.  William  Fraser  v,  William  Tail  and  James  Kerr, 
16  Jan.  1833,  No.  S7,  p.  131. 

Cautioner.   See  Advocation,     No.  67,  p.  263. 

— See  Bankrupt.    No.  66,  p.  255. 

■  ■  See  Bankrupt.     No.  66,  p.  260. 

n>  See  Suspension.     No.  62,  p.  234. 

Citation. — I.  A  citation  found  sufficient,  which,  on  a  aummona  of  waken- 
ing and  transference  of  a  ranking  And  sale  and  reduction,  had  been  given 
to  a  party,  aa  the  apparent  heir  of  the  common  debtor,  but  who  was  af- 
terwards found,  by  the  House  of  Lords,  reversing  judgments  of  the  Com- 
miMaries  and  Court  of  Session,  to  be  a  bastard,  and,  in  consequence,  was 
not  the  heir  of  the  common  debtor.  II.  A  husband  and  wife,  who  were 
parties  to  a  ranking  and  sale  of  an  estate,  of  which  the  wife  was  a  sub- 
stitute heir,  being  edictally  cited  in  awakening  and  transference,  as  furtb 
of  Scotland,  although  the  husband  happened  to  be  in  Scotland  for  a  few 
days  at  the  time, — the  citation  held  to  be  sufficient.  Walter  Ferrier  v* 
Mrs  Catherine  Rose  and  Others,  9  March  1833,  No.  75,  p.  337. 

Clause.     See  Proof.    No.  90,  p.  410. 

See  Trust.     No.  107,  p.  488. 

See  Trust.    No.  130,  p.  667. 

Collation.     See  Legitim.     No.  82,  p.  381. 

Competent  and  Omitted.     See  Process.    No.  83,  p.  391. 

Competition.  In  a  competition  between  an  assignation  to  a  fund  in  se- 
curity of  debts  and  relief  of  cautionary  obligations,  and  a  posterior  arrest- 
ment in  the  hands  of  the  assignee  and  the  holder  of  the  assigned  fond,-— 
found,  that  the  assignation  was  preferable  not  only  for  the  amount  of  the 
debts  and  obligations  in  security  of  which  it  was  giv^en,  but  also  for  any 
awns  which  the  assignee  had  paid  to  or  for  behoof  of  the  common  debtor 
before  the  arrestment,  or  subsequently,  if  in  virtue  of  obligations  previous- 
)y  contracted.  David  Clyne  v.  George  Dunnet  and  Colonel  William^ 
son*s  2'rustees,  27  June  1833,  No.  103,  p.  478. 

Composition  Contract.     See  Bankrupt.    No.  41,  p.  154. 

Condition.     See  Proof.    No.  44,  p.  171. 

CoNFUsio.  Where  an  heritable  creditor  purchases  the  subject  of  his  aecu« 
rity,  the  debt  is  held  to  be  extinguished  confusiooe,  in  a  question  with 
his  heir»at-law.  Adam  Hogg  v.  William  Brack,  11  Dec.  1832,  No. 
29»  p.  1 10. 

D. 

Damage  and  Interest.    See  Reparation.    No.  7,  p.  27. 

Deathbed.  A  person  who  had  made  a  settlement  of  his  heritable  and 
moveable  property  in  liege  poustie,  passing  over  his  beir*at-law,  having 
executed  aoother  settlement  on  deathbed,  '  revoking  all  former  deeds  of 
*  settlement,'  although  this  last  was  the  same  as  the  liege  poustie  deed  in 
all  points,  except  in  the  omission  of  two  inconsiderable  legacies, — the 
liege  poustie  deed  was  found  to  be  revoked,  to  the  effect  of  entitling  the 
heir-at-law  to  pursue  a  reduction  of  the  other  settlement  ex  capita  lecti. 
George  Anderson  v.  John  Fleming,  16  Mat^  1833,  No.  79,  p.  370. 

Dblinqubncy.     See  Proof    No.  112,  p.  551. 

Discussion.    See  Heir  and  Executor.    No.  92,  p.  417. 
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•    •    •  '  E.    -  ' 

Edinburgh.    See  49  Geo.  III.  c.  21.    No.  129,  p.  655. 

Execution.     See  Process.    No.  5,  p.  14. 

Expenses.  The  Court  will  not  interfere  with  any  finding  of  a  Lord  Ordi- 
nary in  the  matter  of  expenses,  onder  a  remit  to  repone  a  party  againtt 
an  interlocutor  complained  of  on  payment  of  such  expenses,  if  any,- as  to 
his  Lordship  may  seem  reasonable.  The  Court  had  expressed  the  same 
opinion  in  the  case  of  Mather  v.  Balfour,  17  Not.  1832.  Tkamttm  v^ 
Cumming,  11  Dec.  1832,  No.  80,  p.  .11 2. 

Expenses.  An  interlocutor  of  the  Lord  Ordinary,  containing' specid  find- 
ings, with  a  finding  of  expenses  against  one  of  the  parties,  having  been 
altered  in  part  by  the  Inner- House,  and  no  expenses  found  due  to  «itfaer 
party,  and  this  last  interlocutor  having  been  appealed  from  in  so  far  as  it 
altered  the  Lord  Ordinary's  interlocutor,  and  the  House  of  Lords  havio; 
simply  reversed  the  same,  without  any  remit  or  judgment  as  to  expenses, 
— found,  that  the  reversal  of  the  interlocutor  of  the  Inner- House  reviTcd 
the  interlocutor  of  the  Lord  Ordinary,  to4he  effect  of  entitling  the  Court, 
in  applying  the  judgment,  to  give  expenses,  as  found  due  by  the  Lord 
Ordinary.  Sir  George  Clerk  and  Others  v,  Dr  Waller  Adam,  21  Feb. 
1833,  No.  63,  p.  245. 

■     See  Appeal.     No.  99,  p.  463. 

'  See  Process.  ■  No.  46,  p.  179. 

'  See  Process.     No.  58,  p.  219. 

See  Process.     No.  120,  p.  600. 

'■  See  Tenor.    No.  100,  p.  464. 

See  Trust.    No.  86,  p.  399. 

F. 

Factor  loco  tutoris.  A  party  having  presented  a  petition  for  tiie  ap- 
pointment  of  a  factor  loco  tutoris  to  her  children,  containing  a  prayer  tint 
the  Court  would  grant  power  to  the  factor  to  be  appointed  to  make  op 
titles  in  favour  of  the  petitioner's  son,  as  heir  of  his  lather,  the  Court  re- 
fused to  grant  any  special  f>ower  under  this  application,  leaving  it  to  the 
factor  to  present  a  petition  in  his  own  name  for  that  purpose,  if  he  abould 
find  it  necessary.  Mrs  Janet  Brawny  Petitioner,  27  Nov.  1832,  Now  18| 
p.  69. 

See  Trust.    No.  94,  p.  423. 

Faculty.    See  Tailzie.    No.  39,  p.  137. 

FiAR.     See  Husband  and  Wife.     No.  23,  p.  87. 

See  Provision  to  Heirs  and  Children.     No.  122,  p.  603, 

Foreign.     A  woman  married  and  domiciled  in  Scotland,  naving 

ed,  by  the  death  and  intestscy  of  her  brother,  domiciled  abroad,  to 
Z  personal  estate,  including  certain  foreign  bonds  bearing  interest,  whicb, 
by  the  law  of  the  foreign  country,  fell  under  the  marital  rights  of  tlie  hat- 
band,— ^found,  in  a  question  between  the  respective  representataveoof  the 
husband  and  wife,  thst  these  bonds  were  goods  in  communion,  and  con- 
sequently suffered  an  equal  division  between  the  parties.  Newiaud's 
Executors  v.  Chalmers'  Trustees,  22  Ntyo.  1832,  No.  14,  p.  49. 
— —  A  creditor  having  imprisoned  his  debtor  in  Ireland  for  a  Seotch 
debt,  and  the  debtor  having  subsequently  applied  for  and  obtained  the  be- 
nefit of  the  insolvent  debtors  act  applicable  to  Ireland,  under  wfaidi  besor- 
rendered  his  whole  property,  and  obtained  his  discharge,  the  creditor  be- 
ing appointed  assignee  ; — found,  upon  the  debtor's  return  to  this  country, 
the  creditor  could  not  enforce  a  caption  against  him  for  the  same  debt 
Thomas  Nicolson  v.  Thomas  Binks,  1  Dec.  1832,  No.  24,  p.  91. 

Where  a  deed  executed  by  a  husband  in  Scotland  is  challenged 


as  being  in  fraudem  of  a  previous  marriage-settlement  in  the  English  fomi 
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execQted  in  England,  where  the  parties  were  married,  acd  another  deed 
executed  by  the  hnsband  in  England  soon  after  the  marriage,  also  in  the 
English  form,  and  which  latter  deed  was  held  by  the  law  of  England  to 
form  part  of  the  marriage-settlement, — the  question  is  a  mixed  one,  de- 
pending on  the  law  of  both  countries ;  on  the  one  hand,  the  law  of  Eng- 
land being  the  rule  for  ascertaining  the  import  and  effect  of  the  marriage- 
settlement  and  relative  deed,  and,  on  the  other,  the  law  of  Scotland  being 
the  rule  for  determining  the  nature  and  efficacy  of  the  Scotch  deed  in  re- 
lation to  the  marriase-settlement,  as  thus  explained.  Lady  Ramsay  and 
Trustees  v.  Sir  Thomas  Ramsay's  Trustees,  11  July  1833,  No.  128» 
p.  641. 

FoRBiGN*    See  Forum  Competens,     No,  88,  p.  405. 

See  Legal  Diligence.    No.  36,  p.  127. 

Forum  competens.  Where  the  succession  of  a  person,  who  died  domici- 
led abroad,  has  there  been  taken  possession  of  by  parties  baring  right  to  . 
a  portion  of  it,  their  representatires,  being  resident  in  the  foreign  conn- 
try,  will  not  be  compelled  to  account  in  the  Scotch  courts,  either  for  their 
own  or  predecessors*  intromissions,  by  other  persons  also  entitled  to  share 
is  the  succession.  Mrs  Dickson  and  Others  v.  John  M^Master  and 
Others,  7  June  1833,  No.  88,  p.  405. 

H. 

Heir  and  Executor.  A  bond  of  annuity  to  a  daughter  and  grand-daugh- 
ter in  succession,  during  their  respective  lives,  found  to  be  heritable  in  a 
question  of  relief  between  heir  and  executor,  although  a  party  who  was 
liable  in  both  characters  had  executed  an  entail  of  the  heritage,  this,  as 
well  as  a  settlement  of  his  moveables,  being  under  burden  of  all  debts  and 
obligations.  Sir  Henry  Jardine  v.  Sir  Norman  Af.  l,ockhart,  UJune 
1883,  No.  92,  p.  417. 

Heritable  and  Moveable.  Where  an  agent,  without  special  instruc- 
tions, invested  his  constituent's  money  in  his  own  name  on  heritable  se- 
curity, and  afterwards  informed  his  constituent  by  letter  of  bis  baring  done 
80,  in  trust,  for  his  behoof,  which  was  not  objected  to,  but  virtuidly  re- 
cognised by  him,*-4bnnd  that  the  investment  was  heritable  in  a  question 
regarding  the  constituent's  succession.  Z^ady  Ramsay  and  Others  v. 
Sir  T.  Ramsat/s  Trustees^  11  July  1833,  No.  128,  p.  641. 

— — ^— — — — — — —    &w  Heir  and  Executor,    No.  92,  p.  417. 

See  ImpUed  WiU.    No.  104,  p.  473. 

HoMOLOQATioN.    See  Minor.    No.  16,  p.  61. 

See  Tack.    No.  76,  p.  347. 

Husband  and  Wife.  By  an  antenuptial  marriage-contract,  a  wife,  in 
consideration  of  provisions  therein  settled  upon  her  by  the  husband,  ha- 
Ting  disponed  a  sum  of  money  due  to  her  '  to  and  in  favour  of  herself  and 
'  her  intended  husband,  in  conjunct  fee  aind  liferent,  for  the  liferent  use 

*  allenarly  of  the  longest  liver,  and  to  the  children  of  the  marriage,  in  such 
f  proportions  as  they  shall  direct,  by  any  writing  under  their  hands,  and 
'  iiuling  thereof,  equally  in  fee ;  whom  filing,  to  herself  and  her  said  in- 

*  tended  husband,  equally  betwixt  them,  and  to  their  respective  heirs  and 
*■  assignees  ;*  and  the  husband,  to  whom  part  of  the  money  had  been  paid, 
having  died  bankrupt; — ^found,  1.  That  the  e£fect  of  this  disposition  was 
to  vest  the  liferent  only  in  the  spouses,  and  the  fee  in  the  cJiildren.  2. 
That  the  wife's  provisions  not  bein^  secured,  her  claim  and  the  children's 
to  the  balance  of  the  fund  still  in  the  hands  of  the  debtor  was  preferable 
to  that  of  the  creditors  of  the  husband.  Rollo  v.  Mrs  Shaxu  and  Others, 
28  Nov.  1832,  No.  23,  p.  87. 

*^  ^ — .  It  being  held  that  a  marriage*settlement,  which  dis- 

posed not  only  of  certain  specific  funds  belonging  to  the  husband,  but  ge- 
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nerall^  of  his  wbole  peraonal  estate  at  the  time  of  bia  death,  did  nei^e- 
bar  him  from  a  fair  expenditure,  or  an  absolute  disposa!*  by  an  act  iater 
Tivoa,  of  soy  part  of  his  personal  estate,  other  than  the  soma  spectsllj 
conveyed, — found,  that  a  deed  by  the  husband  revoking  the  marriage- 
settlement,  and  conveying  his  whole  estate  to  trustees,  for  purposes  dif- 
ferent from  those  contained  in  the  marriage-settlement,  and  partly  to  take 
effect  after  his  desth,  was  not  a  legitimate  exercise  of  his  implied  reser- 
ved power  of  expenditure  and  disposal,  and  was  therefore  reducible,  si- 
though  the  deed  was  declared  to  be  a  duly  delivered  docameot  and  sn 
irrevocable  act,  and  was  in  fact  immediately  delivered  to  one  of  the 
trustees  for  behoof  of  all  parties  interested.  Lady  Ramsay  and  Oiken 
V.  Sir  T.  Ramsay  $  Trustees,  11  Jaly  18S3,  No.  128,  p.  641. 
Husband  and  Wife.    See  Foreign,    No.  14,  p«  49. 

I. 

Implied  Power.    See  Husband  and  Wife*    No.  128»  p.  641. 

See  Proof,     No.  112,  p.  651. 

Implied  Will.  A  person  having  disinherited  his  eldest  sod,  and  convey- 
ed his  property  to  trustees,  to  be  held  for  behoof  of  his  younger  son  iill 
he  should  arrive  at  a  certain  age ;  and  failing  him  before  that  period,  tlien 
for  the  isHue  of  his  eldest  son,  *  if  he  any  has ;'  and  failing  of  such  tssne, 
then  for  the  use  and  behoof  of  the  testator's  own  nearent  heirs  and  assig- 
nees whomsoever, — the  second  son  died  without  issue  before  attaining  to 
the  sge  at  which  the  trustees  were  to  denude  in  his  favour,  and  the  eldest 
•on,  who  was  then  unmarried,  and  had  no  lawful  issue,  claimed  the  pro- 
perty as  the  nearest  heir  of  iiis  father,  under  the  last- mentioned  clause  of 
devolution, — the  Court  found,  that  the  trustees  were  not  entitled  to  de- 
nude,  so  long  as  the  eldest  £on  was  in  a  situation  which  made  it  povible 
for  him  still  to  have  heirs  of  his  own  body.  Blackwood  v.  BiackwootTs 
Trustees,  26  Feb.  1833,  No.  68,  p.  264. 

._...^-........«-^  A  testator,  in  a  family  settlement,  conveyed  his  proper- 
ty to  trustees,  in  order  to  make  provisions  for  his  daughters,  and  to  se- 
cure an  annuity  to  his  widow,  the  residue  to  be  paid  to  his  two  sons, 
equally  between  them,  and  to  the  survivor  of  them,  in  the  event  of  either 
of  them  predeceasing  the  other  without  being  lawfully  married  ;  both  the 
sous  survived  the  testator,  but  one  of  them  died  afterwards  before  the  wi- 
dow, and  before  the  final  division  of  the  residue  of  the  estate,  of  which  a 
considerable  part  was  -reserved  by  the  trustees  for  the  purpose  of  seconng 
the  annuity ; — found,  that  the  interest  in  the  whole  residue  vested  in  bodi 
the  sons  immediately  on  the  death  of  the  testator,  so  as  to  be  carried  by 
the  will  of  the  son  who  predeceased  the  widow.  Ramsay  o«  fVhiie  ami 
Others,  2G  June  1833,  No.  104.  p.  47S. 

See  Trust.     No.  ISO,  p.  655. 


Imprisonment.     See  Legal  Diiigenee.     No.  123,  p.  605. 

Infeftment.  a  sasine  of  lands  as  parte  of  a  barony,  proceeding  on  a  pre- 
cept to  give  infeftment  in  the  barony  generally,  is  a  sufficient  title  to  pur- 
sue an  action  of  non*entry,  though  the  sasine  do  not  refer  to  any  evidenos 
of  these  lands  being  comprehended  in  tlie  barony.  Robert  Hiil  and  John 
Campbell  v.  The  Duke  of  Montrose,  10  July  1833,  No.  125^  p.  631. 

Innovation.  Upon  the  dissolution  of  a  mercantile  company,  consisting  of 
two  partners,  one  of  them,  who  had,  by  public  advertisement,  andertaken 
to  discharge  the  debts  of  the  company,  having  afterwards  commenced 
business  under  a  new  firm,  and  entered  into  various  transactions  with  a 
mercantile  company  to  whom  he  and  his  former  partner  were  indebted, 
principally  with  a  view  to  a  settlement  of  the  debt  ;-*>beld,  that  these 
transactions,  although  not  communicated  to  his  partner,  did  not  amoaai 
to  a  oovatio  of  the  debt,  and  that  the  latter  w«a  atiil  liaUi  for  the  baianos 
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duB  at  the  diMolntion  of  the  compuiy.    BwAanan,  Walton  and  Cam- 
pany  v.  Jamf$  Graham  Adam,  20  June  1833,  No.  98,  p.  452. 

Insurance.     Se«  Jury  TnaL    No.  6,  p.  15. 

Imtchdict.     See  Reparation.     No*  7,  p.  27. 

J. 

Jurisdiction.  A  party  domiciled  in  England  having  diRponed  all  property 
belonging  to  him,  (and  in  particular  bis  interest  in  a  BUin  of  money  which 
had  been  bequeathed  to  him  in  lil'erent  in  Scotland, )  in  favour  of  truHtees 
for  the  paym«*ut  of  hie  creditors,  the  reHidue,  if  any,  to  be  paid  to  bis  wife, 
.—held,  that  this  convevance  did  not  bar  an  arrfstment  ad  fundandam 
jurisdictionem,  at  the  inntance  of  a  creditor  in  England.  Mary  Higfiy 
and  Mandatary  v.  Thomas  Fletcher  and  Mandatary^  18  Jan.  1833, 
No.  40,  p.  15'^. 

The  Court  refused  to  appoint  a  fiactor  loco  abeentis  to  a 

minor,  with  powers  to  receive  intimation  in  terms  of  10  Geo*  III.  and  to 
attend  to  the  minor's  interest  in  relation  thereto.  Knight^  PetUioHer^ 
7  Feb,  1833,  No.  53,  p.  206. 

^  ■  A  messenger-at-arms  having  been  employed  to  execute  an 
Exchequer  homing,  at  the  instance  of  bin  Majesty's  Receiver -General, 
against  a  collector  of  taxes,  and  the  party  against  whom  the  horning  was 
executed  having  afterwards  settled  with  the  Keceiver-General  in  Exriie- 
quer,  and  |jai<i  to  him  the  amount  of  the  messenger's  account  of  his  charges 
for  executing  the  writ,  taking  a  receipt  for  the  same,  reserving  to  himself 
all  relief  competent  against  the  said  messenger,  afterwards  applied  to  the 
Sheriff,  by  petition,  to  have  the  messenger's  account  taxed,  in  terms  of 
the  statute  1685,  c.  35 ;  the  Court  found  the  proceeding  was  a  Crown 
process,  proper  only  for  the  cognisance  of  the  Court  of  Exchequer*  and 
that  the  Sheriff  and  Court  of  Session  had  no  jurisdiction  in  ilie  matter. 
Black  V.  Maclachlatty  \'^  Feb.  1833,  No.  57,  p.  215. 
Wliere  the  citation  of  the -defender  under  the  small  debt 


art  was  irregular  and  contrary  to  the  provisions  of  the  statute,  the  Court 
Bostaitied  a  suspension  of  the  decree,  notwithstanding  the  clause  in  the 
aiatnle,  which  declares,  that  all  the  proceedings  uuder  that  act  shall  be 
attbject  to  no  review.  Brown  v.  Richmond  and  Company y  16  Feb.  1833, 
No.  61,  p.  229. 

1.  Circumstances  in  which  Juatices  of  Peace,  having  af- 


firmed a  sentence  of  expulsion  pronounced  by  the  Directors  of  a  Friendly 
Society,  against  one  of  the  members,  on  the  ground  of  alleged  misconduct, 
were  held  to  have  exercised  the  appellate  jurisdiction  conferred  upon  tliem 
by  the  above  statutes,  and  an  advocation  from  such  judgment  accordingly 
held  to  bo  incompetent*  2.  Held  that  a  clause  in  the  regulations  of  the 
society,  providing,  that  in  case  of  any  disputes  ariMing  as  to  the  meaning  or 
import  of  any  of  the  articles,  distribution  of  the  funds,  kc.  the  mstter  in 
dispute  should  be  submitted  to  atbitration,  does  not  extend  to  the  case  of 
the  alleged  misconduct  of  any  of  the  members,  which  is  to  be  disposed  of 
by  the  judgment  of  the  directors  of  the  society,  and  need  not  by  them  be 
referred  to  arbitration,  at  the  desire  of  the  party  accused.  GUbert  Lang 
V.  George  Craig  and  Others,  21  Feb.  1833,  No.  64,  p.  248. 

The  Court  having,  on  the  indisposition  of  a  Lord  Or<ii- 
nary,  and  on  a  petition  to  that  effect,  remitted  a  cause  in  general  terms 
to  another  Lord  Ordinary,  who  gave  judgment  therein  after  the  death  of 
the  former  Lord  Ordinary,  without  a  new  remit  oa  that  event,^— an  ob- 
jection of  want  of  jurisdiction  on  that  ground,  stated  after  many  yeaTs,-«. 
repelled.  Ferrier  v.  Rose  and  Others,  9  March  1833,  No.  75,  p.  337. 
An  apprentice,  whose  dwelling-house  is  in  one  county,  and 


the  place  where  his  indenture  was  entered  into  and  Mle  to  be  implement- 
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.  ed  is  in  another*  may  be  apprdiaided  for  ezamioatioD,  on  a  wamai  ■• 
ened  by  the  Sheriff  of  the  latter  county*  on  a  summary  application  pre- 
sented to  him  by  the  master  to  compel  the  apprentice  s  return  |o  bis  em- 
ployment; and  the  Sheriff's  order  for  service,  of  the  application  may. be 
executed  at  the  dwelling-house  of  the  apprentice,  by  virtue  of  letters  of 
supplement.  Dougall  Macdougall  v*  James  Stewartf  27  June  1833, 
No.  106,  p.  483. 

Jurisdiction.  The  exchuive  privilege  of  the  Society  of  Solidtora  ia  the 
Sheriff  and  Burgh  Courts  of  Edinburgh,  to  practise  in  these  eonrta,  un- 
der a  crown  charter,  and  immemorial  possession,  recognised  aad  found 
valid.  Macandrew  and  Others  v.  the  Preses  and  Society  ofSoUcUors 
at  Lato  in  the  Sheriff^  and  other  Courts  qfEdmburgh^  &  June  1833, 
No.  108,  p.  493. 

■  See  Forum  Competens.    No.  88,  p.  405. 

^ See  Poor.    No.  89,  p.  40a 

I  —  See  Reparation* .  No.  27,  p.  105. 

See  Tutor  and  Curator.    No.  48,  p.  19h 

Jury  Trial.  It  being  held  by  a  Jury  to  be  proved,  that  a  party,  whose 
name  appeared  on  the  register  of  a  vessel  as  owner  thereof  held  the  pro- 
perty in  trust  for  behoof  of  a  third  party,  who  was  an  alieny— fonnd,  that 
the  former  bad  no  insurable  interest  in  the  vessel,  and  was  not  tberelbrB 
entitled  to  recover  under  a  policy  of  insurance.  SoaU  and  GjffbrdxL  MH" 
kr  and  Kerr^  17  Nov.  1832,  No.  6,  p.  15. 

K. 
King.    See  Jurisdiction,    No.  108»  p.  493* 

L. 

Landlord  and  Tenant.    See  Tack.    No.  117,  p.  590. 

--———————    See  Tack.    App.  p.  1. 

Law- Agent.    See  Oath  of  Party.    No.  31,  p.  112. 

See  Process.    No.  28,  p.  108. 

Legacy.  A  legacy  bequeathed  to  a  person  to  whom  the  testator  had  pre- 
viously granted  an  annuity,  by  an  irrevocable  deed,  which  took  effect 
during  his  life,  found  not  to  include  that  annuity,  there  being  no  declara- 
tion in  the  settlement  to  that  effect.  M^DowaU  v.  Hill  and  Otkere,  11 
Jufy  1833,  No.  126,  p.  635. 

See  Implied  WiU.    No.  104,  p.  478. 

— —      See  Legitim.    No.  1 1 8,  p.  59S. 

•Legal  Diligence.  A  landed  proprietor  having  gone  abroad,  after  laisiBg 
an  action,  and  granting  a  commission  for  the  management  of  his  whole 
afiairs  to  a  person  resident  in  Ireland,  and  arrestments  and  inhibition  ha- 
ying been  subsequently  used  on  the  dependence,  by  direction  of  a  third 
party,  without  special  mandate  from  the  pursuer  or  commissioner, — the 
diligence  found  not  inept,  being  afterwards  ratified  by  the  Gommiauoner. 
Norman  Lockhart  v.  Charles  Ferrier  and  Captain  Macnei/l^  22  Dec* 
1832,  No.  36,  p.  127. 

■  The  name  of  the  debtor,  in  the  will  of  letters  of 

caption  being  written  on  an  erasure,  the  writing  held  to  be  improbative 

*  to  the  effect  of  constituting  bankruptcy,  although  the  name  was  coneetly 
set  forth  in  the  letters  of  homing,  in  the  narrative  of  the  caption,  and  ia 
'the  messenger  8  execution.  James  Dancan  v.  Mrs  EUzaheih  HomsUm 
and  Others,  Sfc.  13  Feb.  1833,  No.  59,  p.  221. 

A  poinding  in  the  month  of  December  of  growing 


com  just  brairded,  and  of  new  grass  sown  for  a  crop  next  season,  is  ia- 
competent.  Lee  Allen  and  Andrevo  Elder  v.  Elder  and  Others^  bJvdy 
1833,  No.  116,  p.  587. 
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Legal  Di i.igencb«  A  party  haWng  been  imprisoned,  fonr  different  timee* 
upon  the  same  caption,  circnmBtances  in  which  a  bill  of  sospension  and 
liberation  offered  without  caution  was  refused.  WUiiam  Inglis  v.  Robert 
Taylor  jun.  and  Company^  10  July  1833,  No.  123,  p.  605. 

Lbgitim.  a  ftrtfaer  havings  by  ^iU,  made  ti  distribution  of  the  whole  resi- 
due of  his  estate  amongst  bis  children  equally,  and  having  afterwards,  in 
a  codicil,  restricted  the  interest  of  two  of  them  in  such  residue  to  a  life- 
rent of  a  particular  sum, — ^fouod,  that  the  latter  could  not  demand  both 
this  proFbion  and  the  legitim.  Thomas  CoUier  v.  James  Collier  arid 
Others,  6  July  1838,  No.  118,  p.  693. 

1.  A  son  found  entitled  to  legitim  with  his  sister,  without  col- 
lating a  share  of  company  funds  obtained  by  him  on  being  assumed  into 
partnership  with  his  father.  2.  His  sister  found  entitled  only  to  the  legal 
rate  of  interest  on  her  share  of  legitim  from  the  father's  death,  and  not  to 
a  correspondiog  portion  of  the  subsequent  profits  of  the  business,  which 
the  son  contioued  to  carry  on  with  the  partnership  stock,  without  settling 
with  his  sister.  S.  Where  a  father,  having  assumed  his  son  into  partner- 
ship, without  a  written  contract,  enters  heritable  subjects  previously  ac- 
quired by  him,  in  the  books  of  the  company,  in  their  joint  names,  will 
these  subjects  be  accounted  personal  as  .to  succession  on  the  death  of 
the  iather,  notwithstanding  he  remained  feudally  vested  as  exclusive  pro- 
prietor? John  Minto  and  John  Gavin  v.  John  Kirkpatrick,  23  May 
1833,  No.  82,  p.  381. 

Letters  of  Supplement.     See  Jurisdiction.    No.  106,  p.  483. 
LiFERSNTEB.     See  Provision  to  Heirs  and  Children.    No.  122,  p.  603. 
Litigious.    See  Minor.    No.  97,  p.  449. 

M.    ^ 
Mandate.    See  Legal  Diligence.    No.  36,  p.  127. 
Master  and  Servant.     See  Apprentice.    No.  12,  p.  43. 

-  See  Summary  Diligence.     No.  81,  p.  879. 
Messenger.     See  Pactum  iUicitum.    No.  34,  p.  118. 

Minor.  A  minor,  within  a  few  months  of  majority,  having  granted,  for 
onerous  causes,  a  discharge  of  certain  claims  (of  a  very  doubtful  descrip- 
tion) which  she  had  upon  part  of  an  heritable  estate  belonging  to  her  bro- 
ther, for  the  purpose  of  enabling  the  trustees,  to  whom  he  had  conveyed  it» 
to  sell  the  property,  and  having  some  years  afterwards,  when  she  had  at- 
tained majority,  granted  a  discharge  to  the  trustees,  who  had  in  the 
meantime  sold  the  property,  for  their  intromissions, — ^found,  that,  in  the 
circumstances  of  the  case,  she  was  barred  from  afterwards  reducing  the 
former  discharge  on  the  head  of  minority  and  lesion.  Janet  Kyle  and 
her  Trustees  v.  WiUiam  AUan,  Adam  White  and  Others,  23  Nov.  1832, 
No.  16,  p.  61. 

■'  A  minor  not  engaged  in  any  trade  or  profession  having,  with  con- 

sent of  his  curators,  obtained  a  loan  and  granted  an  heritable  bond  for  a 
sum  of  money,  and  a  ranking  and  sale  of  his  estate  having  been  brought 
after  his  majority, — found,  that  the  general  creditors  were  entitled,  in 
that  process,  to  challenge  the  bond,  via  exceptionis,  on  the  ground  of  mi- 
nority and  lesion,  except  in  so  far  as  the  creditor  in  the  bond  could  prove 
the  money  borrowed  to  have  been  in  rem  versum  of  the  minor,  and  that 
this  right  of  challenge  was  not  barred  by  a  deed  of  ratification  granted  by 

.  the  debtor  after  majority,  but  during  the  dependence  of  the  ranking  and 
sale.  Thomas  Harkness  and  Thomas  Rankin  v.  William  A.  Graham, 
20  June  1833,  No.  97,  p.  449. 

See  BUI  of  Exchange.    No.  3,  p.  8. 


MuLTiPLEFoiNDiNG.    See  Bankrupt.    No.  1,  p.  1. 
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N, 
NoBiLB  Officictm.     See  Tuior  and  Curator.     No.  48,  p.  191. 

See  Jurisdiction.     No.  53,  p.  206. 

Non-entry.     See  Superior  and  Vassal,     No.  5^^  p.  207. 
See  Injeftment.     No.  125,  p.  631* 

O. 

Oath  op  Party.  In  an  action  for  payment  of  a  writer's  aceonnt,  pre- 
scription being  alone  pleaded  in  defence,  and,  after  the  record  was  closed, 
the  defender  having,  upon  a  reference  to  oath,  admitted  the  constitatioa 
of  the  debt,  hut  deponed  that  it  was  compensated  by  counter  claims,  and 
the  Judge  Ordinary  having  h(*ld  this  as  an  extrinsic  quality  of  the  oaib, 
and  decerned  in  terms  of  the  libel, — found,  in  an  advocation,  that  the  de- 
fender was  entitled,  upon  paying  previous  expenses,  to  have  the  record 
opened  up  to  the  effect  of  allowing  him  to  state  his  claims  of  com|ien- 
aation,  and  to  get  the  account  pursued  for  taxed.  Robert  tVhittkead 
V.  fViUiam  Elder  aud  Others,  12  Dec.  1832,  No.  31,  p.  112. 

■ See  Prescription.     No.  77,  p.  352. 

-—— — —     See  Prescription.     No.  78,  p.  864. 

P. 

PACTUiff  iLLiciTUM.  An  agreement  between  a  messenger-at-anna  and  she- 
riff-officer, and  one  who  held  neither  of  these  offices,  that  the  former  should 
act  in  these  capacities  under  the  latter,  for  a  small  salary  in  lien  of  his 
proper  fees,  which  were  to  be  received  by  his  employer,  is  an  unlawful 
agreement,  for  breach  of  which  damages  cannot  be  claimed.  Maekaif  u. 
Henderson,  20  Dec.  1832,  No.  34,  p.  118. 

Passivb  Title.  A  disposition  mortis  causa,  proceeding  on  the  narrative 
of  love  and  favour,  *  and  in  consideration  of  long  services  and  atientioo' 
of  the  dlsponee  to  the  granter,  being  executed  by  an  heir  apparent  in  pos- 
session of  the  subject  disponed,  was  held  to  be  onerous  in  the  sense  of  the 
statute  1696,  c.  24,  so  as  not  to  be  reducible  by  a  subsequent  heir  passing 
by  the  granter  and  serving  to  their  common  ancestor.  But  in  this  casei 
the  *  services'  rendered  by  the  disponee  to  the  granter  of  the  deed  were 
not  denied,  the  subject  was  of  small  value,  and  the  reduction  was  not 
brought  till  many  years  after  the  death  of  the  granter,  so  that  it  was  now 
almost  impossible  to  ascertain  the  proportion  which  the  value  of  the  ser- 
vices  rendered  might  bear  to  the  subject  disponed.  Adamson  v.  IngliSt 
SfC.  16  Nov.  1832,  No.  8,  p.  32. 

Pat R o  N  A  G E.  Adjudication  of  a  patronage  completed  by  chatter  and  mnoe, 
does  not  carry  the  right  of  presenting  during  the  legal.  James  Grindlay 
V,  John  Drysdale  and  the  Rev,  Ebenezer  Johnstone^  4  July  1833,  Nob 
115.  p.  579. 

Personal  Objection.     See  Title  to  pursue.    No.  101,  p.  465. 

Personal  and  transmissible.     See  Statute.    No.  22,  p.  84. 

See  Tack.     No.  76,  p.  347. 

Poinding.     See  Legal  Diligence.     No.  116,  p.  587. 

Poinding  the  Ground.  Found  competent  to  proceed  with  a  poinding  of 
the  ground,  raised  of  the  same  date  with  a  sequestration  of  the  debtor's 
estate.     Kinnears  v.  Watsons,  17  Nov.  1832,  No.  %,  p.  39. 

Poor.  As  the  Sheriff  has  no  power  to  review  the  appointment  of  the  he- 
ritors and  kirk-session  fixing  the  assessment  for  the  poor,  and  mode  of  col- 
lection, but  acts  merely  ministerially  in  giving  decree  for  payment,  such 
appointment  is  not  brought  under  review  of  the  Court  of  Session  by  ad* 
vocation  of  the  Sheriff's  judgment.  Trotter  v.  Caider^  8  June  18S3» 
No.  89,  p.  408. 

In  parishes  consisting  partly  of  a  royal  bnrgb  and  partly  landwardy 
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the'manageiBefit  and  maintenance  of  the  poor  mnst  be  kept  separate  and 
dntinet ;  the  heritors  and  inhabitants  of  the  landward  part  of  the  parish 
not  being  liable  for  the  sapport  of  the  poor  of  the  burgh,  bat  only  for  the 
poor  resident  in  the  -landvirard  district,  and  the  magistrates  of  the  bargh 
mnst  provide  for  th^  poor  within  burgh,  by  levying  the  assessments  ac« 
cording  to  law,  on  the  inhabitants  of  the  burgh.  Ferrier  and  Magis- 
trates  of  Lanark  ©.  The  Landtoard  Heritors  of  the  Parish  of  Lanark^ 
and  The  Landward  Heritors  of  the  Parish  of  Dunbar  v.  The  Magis' 
irates  of  the  Burgh  of  Dunbar,  4  Jul^  1833/ No.  114^  p.  561. 

Poor.    See  Jury  Trial.    No.  6,  p.  15. 

-—     Sec  Process.     No.  20,  p.  72. 

*  ■■■      See  Presumption.     No.  121,  p.  600. 

Poor's  Roll.     See  Process.     No.  127,  p.  639. 

Prescription.  An  action  being  brought  against  the  heir  of  a  deceased 
debtor,  for  payment  of  a  business*account,  alleged  to  be  due  partly  by  the 
ancestor,  and  partly  by  the  heir,  and  the  defender  having  pleaded  pre- 
scription, and  having,  on  a  reference  to  oath,  aiimitted  the  employment, 
both  by  her  father,  and  by  herself,  and  that  she  had  not  herself  paid  the 
account  claimed  as  due  by  her  father,  who  died  a  month  subsequent  to 
the  last  article  of  the  account,  though  she  believed,  from  bis  general  habits 
of  accuracy  in  paying  accounts,  that  he  must  himself  have  paid  it, — held, 
that  the  debt  claimed  as  due  by  the  father  was  ref^tins:  owing.  Grainger's 
Executors  v.  Mrs  Ann  Hamilton,  \b  M  ii/  1833,  No.  77,  p.  352. 

An  action  being  brought  by  an  agent  againnt  a  client,  after 
the  lapse  of  six  years,  for  payment  of  the  expenses  of  conducting  an  action 
before  the  Sheriff  court,  and  the  defender  having  deponed,  on  a  reference 
to  his  oath,  that  he  had  employed  another  party,  a  messenger,  to  conduct 
the  action,  who  had  rendered  him  the  accounts,  which  he  had  paid,  on  a 
decree  obtained  against  him  by  the  messenger,  and  that  he  was  not  awaro 
that  the  messenger  had  employed  the  pursuer,  to  whom,  i|ccoriiingly,  he 
had  not  made  any  payment, — held,  1st,  That  the  subsistence  of  the  debt 
was  not  proved  by  the  oath ;  and,  2dly,  That,  under  the  circumstances  of 
the  case,  as  appearing  from  the  oath,  the  defender  was  warranted  in  mak- 
ing payment  to  the  messenger.  John  Campbell  v.  John  bhearer^  16  Mau 
1833,  No.  78,  p.  364. 

A  charter  of  erection  to  a  burgh  royal  is  a  sufficient  title 


of  prescription  to  the  community  of  the  lands  therein  contained,  as  part 
of  the  burgal  property,  although,  from  the  nature  of  the  charter,  con- 
taining no  precept  of  sasine,  no  proper  infeftment  can  have  been  taken  on 
it ;  and  sasines  granted  by  the  Magistrates,  as  bailies  of  the  Crown,  to  a 
burgage- holder,  are  no  acts  of  homologation,  to  prevent  the  Magistrates, 
in  right  of  the  community,  from  asserting  a  right,  in  virtue  of  their  char- 
ters, to  the  property  of  lands  comprehended  within  the  limits  of  the  sasines 
which  they  have  granted.  Aytoun  v.  Magistrates  of  Kirkcaldy  and 
Beveridge*s  Trustees,  4  June  1833,  No.  87,  p.  402. 

See  BUI  of  Exchange.     No.  96,  p.  427. 


Presumption.  A  party  having  gone,  as  a  common  sailor,  to  the  West 
Indies,  and  not  haying  been  heard  of  for  thirty  years,  held  that  the  mere 
elapse  of  time  did  not  afford  sufficient  presumption  of  his  death,  but  a 
proof  allowed  of  circumstances  tending  to  prove  his  death.  John  Camp* 
bell  V.  Archibald  Campbell's  Trustees,  9  July  1833,  No.  121,  p.  600. 

■■I    ■  See  Innovation.     No.  98,  p.  452. 

See  Proof    No.  90,  p.  410. 

Process.  An  execution  of  a  summons,  written  on  a  paper  originally  apart 
from  the  summons,  and  afterwards  attached  to  it,  is  null,  where  it  does 
not  contain  the  designations  as  well  as  the  names  of  the  pursuer  and  de- 
ftnder ;  and  the  objection  is  not  obmted  by  production  of  a  regular  eze- 
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cation  after  the  calling,  bat  before  eDTolIment  of  the  aommons.     Patrick 
and  William  Creighion  v.  John  DeanSy  16  Nov.  18S2,  No.  5»  p.  14. 

Process.  The  Court  having  remitted  to  the  Lord  Ordinary  to  paaa  a  bill 
of  Bospenaion,  on  caution  being  found  within  a  certain  time,  and  the  Lord 
Ordinary  barring  afterwards  refused  tbe  bill  in  respect  satisfiiictory  caation 
had  not  been  found,  a  second  bill  of  suspension,  in  which  juratory  caation 
was  offered,  refused  as  incompetent.  Margaret  Goto  o.  Robert  Dunmore 
Napier,  22  Nov.  1832,  No.  13,  p.  47. 

A  record  being  closed,  and  copies  famished  to  the  Lord  Ordi- 
nary and  to  the  counsel,  bat  the  record  copies  being. afterwards  loot,  hdd» 
that  an  action  of  proving  of  their  tenor  was  necessary  at  the  instaaee  of 
the  party  whose  receipt  stood  for  them.  David  Cl^e  v.  James  G.  Bart 
and  Johnstone,  27  Nov.  1832,  No.  20,  p.  72. 

Where  employment  of  a  law-agent,  and  liability  for  his  aoeoonl 


of  expenses,  are  denied,  and  no  evidence  of  either  prodaced,  an  appfica- 
tion,  under  the  Act  of  Sederunt,  6  Feb.  1806,  for  taxation  of  the  ac^ 
count,  with  a  view  to  a  decree  for  payment,  is  ineompeteiit,  altfaoogfa  die 
business  is  admitted  to  have  been  performed.  James  Adams  o.  Robert 
AUken  and  Others^  1 1  D^c,  1832,  No..  28,  p.  108. 

The  police  statute  of  Edinburgh,  3  Geo.  IV.  c.  78,  having  pro- 


vided, '  that  no  action  shall  be  commenced  for  any  thing  done  under  the 

<  act  unless  wilful  corruption  or  oppression,  or  culpable  negiigenoey  oat  of 

<  which  real  injury  has  arisen,  be  charged ;'  and  a  party  having  raiaed  an 
action  for  an  idleged  wrong  done  under  the  act,  and  libelled  in  his  anm- 
mons  that  the  proceedings  complained  of  were  incompetent,  malicicNis, 
wilfully  oppressive  and  unwarrantable,  and  arising  oat  of  the  moat  gross 
and  culpable  negligence ;  but  not  having  repeated  these  expressions  in  his 
re-revised  condescendence,  upon  which  tbe  record  was  closed,  found  that 
it  was  competent  to  refer  back  to  the  summons,  and  that  the  statements 
in  the  summons,  taken  along  with  those  in  the  condescendenco,  were 
sufficient  to  support  the  action  as  relevantly  laid  under  the  statate.  WH' 
Ham  Kelly  v.  Commissioners  of  Police  and  Magistrates  of  Edinburgk^ 
21  Jan.  1833,  No.  42,  p.  167. 

A  bill  of  suspension  having  been  passed  upon  santion,  bat  the 


suspender  having  failed  to  €nd  caation  within  fourteen  days  from  the  date 
of  the  interlocutor,  and  a  certificate  of  no  caution  having  been  taken  out 
by  the  charger  on  the  fifteenth  day,  found  that  the  Court  had  no  power 
to  recal  that  certificate,  or  remit  to  pass  the  bill,  except  of  consent  of  par- 
tiea,  although  one  of  the  days  within  which  caution  was  allowed  to  be 
found  was  a  holiday.  Donald  Bain  v.  Thomas  Gordon^  24  Jan.  I8SS, 
No.  46,  p.  177, 

Decree  having  been  pronounced  in  favour  of  an  agent  for  ex- 


penses, including  expenses  of  the  country  agent,  found  that  it  was  not  a 
competent  ground  of  suspension  that  the  agent  had  not  paid  or  received 
an  assignation  from  the  country  agent  for  the  expenses  dae  to  him. 
Elizabeth  Bowers  or  Wallace  v.  James  Taylor,  24  Jan.  1833,  No.  46^ 

D.  179. 

The  Court  having,  by  Act  of  Sederunt,  12  Nov.  1823,  remitted 


all  causes  that  had  depended  before  an  Ordinary,  who  was  removed  to  tbe 
Inner* House,  to  his  successor  in  the  Outer- House,  *  providing  always 
<  that  the  said  remit  shall  only  take  effect  in  case  either  of  the  parties 
*  shall  enrol  the  process  within  three  months  from  the  date  of  the  act ;'  and 
a  process  thus  remitted  having  been  enrolled  before  the  proper  OrdiBary, 
but  not  till  after  the  prescribed  period,  and  this  irregalarity  being  disco- 
vered wheo  the  cause  had  come  a  second  time  before  the  Court  for  judg- 
ment on  the  merits ; — found,.  .tha(  the  original  enrolment  and  whole  sub- 
sequent procedare  were  inept.  Madeod  v.  Rose^  29  Jan*  1883|  No.  5€^ 
p.  195. 


AND  principal:  MATTERS.  6»t 

PitocEBS.  A  pdrstier  hiving  obtained  a  verdict  in  bis  fevonr^  bnt  a  new 
trial  being  afterwards  allowed,  and  the  defenders  having  applied  to  the 
Coart  to  ordain  the  pnrsner.to  find  caution  for  the  expenses  of  process, 
on  the  ground  that  the  cause  was  a  maritime  one,  in  which,  accordingto 
the  practice  of  the  Admiralty  Court,  caution  might  have  been  required 
from  the  pnianer  at  the  commencement  of  the  litigation,  and  that  the  de- 
mand, although  not  then  made,  was  still  competent,— the.  Court  refused 
the  application.  ScoU  and  Giffbrd  o.  Miller  and  Kerr^  13  Feb.  ISSS, 
Ko.  58,  p.  219. 

— — *—  1.  After  a  summons  had  been  in  Court  for  twenty-eight  years,  it 
being  objected  that  the  date  in  the  summons  was  written  on  an  erasure, 
the  objection  was  repelled.  2.  On  the  death  of  the  original  pursuer  of 
a  summons  of  ranking  and  sale,  proceedings  having  gone  on  for  twenty 
years,  without  objection,  by  the  parties  who  had  been  in  the  cause,—*- 
held  that  it  was  not  thereafter  competent  to  state  the  want  of  a  sum* 
mens  of  wakening.  Terrier  v.  Ro^e  and  Others,  9  March  1838,  No.  75^ 
p.  337. 

An  action  of  reduction  of  certain  deeds  having  been  brought, 


bearing  the  usual  clause- of  style,  that  the  deeds  were  vitiated  and  erased 
in  substantialibus,  which  was  met  with  a  general  denial  in  the  defences, 
but  no  further  statement  or  plea  appearing  on  record  relative  to  this 
g^round  of  reduction,  the  production  being  held  satisfied  by  producing  ex- 
tracts of  the  deeds,'  and  decree  of  absolvitor  having  been  pronounced  ;-— 
held— 'in  a  subsequent  action  of  reduction  of  the  same  deeds,  and  at  the 
instance  of  the  same  party,  on  the  express  grounds  that  they  were  since 
discovered  to  be  actusdly  vitiated  and  erased— that  the  <lecree  in  tbe  for- 
mer action  did  not  afford  a  defence  of  res  judicata,  so  as  to  exclude  the  re- 
duction. ThamaSf  Earl  of  Sirathmore^  i\  The  Trustees  of  John^  Earl 
of  Strathmore,  24  Maif  1838,  No.  83,  p.  391. 

A  Jndge  Ordinary  having  conjoined  an  application  for  interdict 


with  a  process  of  removing,  and  having  granted  the  interdict  in  one  case, 
and  pronounced  decree  of  removing  in  the  other,  and  an  advocation  having 
been  brought  of  both  processes, — held  that,  although  the  advocation  was 
incompetent  as  to  the  removing,  in  terms  of  the  6  Geo.  IV.  c.  120,  §  44, 
it  was  competent  with  regard  to  the  interdict.  John  M^Nair  v.  The 
Tutors  ofLordBlantyre,  24  May  1838,  No.  84,  p.  396. 

A  pursuer  having  obtained  decree,  before  a  record  was  made 


up,  for  the  purpose  of  leading  an  adjudication  to  compete  with  other  ad- 
jndgers,  but  reserring  all  objections  contra  executionem ;  and  the  decree 
having  been  extracted  and  tne  process  transmitted  to  the  recdrd  office,— 
found,  upon  petition  by  the  defender,  that  the  parties  were  notwithstand- 
ing entitled  to  proceed  with  the  action  on  the  merits ;  and  warrant  was 
granted  accordingly  for  retransmitting  the  process  for  that  purpose.  Tho' 
mas  Freen  and  Others  v.  WHUam  Beveridge,  13  June  1833,  No.  91, 
p.  415. 

Where  a  party,  pendente  processu,  has  obtained  decree  for  the 


modified  expenses  of  certain  incidental  discussions,  found,  on  his  ulti- 
mately succeeding  in  the  cause  with  expenses,  that  he  was  not  entitled  to 
a  larger  sum  for  these  incidental  discussions  than  what  had  been  previous- 
ly modified  and*  decerned  for.  Mrs  Helen  Cullen  or  Mackenzie  v.  Wil- 
liam  Ewing,  9  July  1833,  No;  120,  p.  600. 

The  regulation  of  the  Act  of  Sederunt,  11  July  1828,  §  77, 

that  reclaiming  notes  *  shall  not  be  received,'  unless  a  copy  of  the  defen- 
ces be  appended  thereto,  found  to  apply  to  a  note  in  a  case  transferred 
from  the  abolished  Admiralty  Court,  where  the  defences  had  been  lodged, 
idthough  the  record  in  reference  to  which  the  interlocutor  reclaimed  against 
was  pronounced  was  anew  record^-  made  up  between  the  defender  and  a 
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compearer  in  the  cause  after  it  bad  beeo  bron^t  into  the  Court  of 
sion.  Cobb  and  MitcheU  v.  St  Patrick  Assurance  Company^  li  Jmlv 
1833,  No.  131.  p.  661. 
Process.  A  petition  for  the  benefit  of  the  poor's  roll  having  been  rwiit- 
ted  to  the  lawyers  and  agenta  for  the  poor«  and  the  lawyers  having  re- 
ported that  there  was  no  probabilis  causa,  while  the  agents  reported  that 
there  was, — the  Court  held  itself  boond  by  the  opinion  of  the  connsel, 
and,  therefore,  refused  the  petition.  Clark  and  Olkert  v»  Campbell  and 
Oilier 8,  11  July  1833,  No.  1^7,  p.  639. 

■  '•''■       See  Appeal.     No.  23,  p.  1 18. 

See  Bankrupt.     No.  93,  p.  421. 

■  ■■'"■-  See  Cilation  and  Jurisdiction.     No.  75,  p.  837. 
See  Jurisdiction,    No.  40,  p.  152, 

See  Minor.     No.  97,  p.  449. 

See  Oath  ofPariy^     No.  31,  p.  112. 

See  Title  to  pursue.    No.  34,  p.  122. 

Prom  I8SORY-NOTE.  1.  An  acknowledgment,  in  the  form  of  a  letter,  of  the 
receipt  of  a  certain  sum  from  the  person  to  whom  the  writing  ia  addre«» 
ed,  followed  by  the  words  *  for  which  I  shall  account,'  is  neither  a  rvoeipt 
nor  pro niisNory- note,  under  the  Stamp  Act.  2.  But  a  similar  ackoow- 
ledffment,  foll(»wed  by  the  obligation,  *  which  I  shall  repay  yon  when  de- 
'  maiide<l,'  iti  to  be  <leemed  a  promissory  note,  within  the  meaning  of  that 
statute.  John  Stephen  and  Others  v.  Mrs  Agnes  Graham  and  Others^ 
28  Feb.  1833,  No.  71,  p.  282. 

See  Bill  of  Exchange.     No.  102,  p  468. 

Proof.  A  trust-settlement  having  provided,  that  it  should  terminale  in 
favour  of  the  husband  of  the  truster's  dautrhter,  *  if  she  Nhall  happen,  whilst 
*  both  she  an:i  her  husband  are  in  life,  to  have  two  children  living  at  any 
time,' — found  that  this  condition  was  not  pnri6ed,  in  respect  one  of  the 
children,  though  alleged  to  have  been  born  alive,  was  not  heard  to  cry. 
Margaret  Oliver  Roberton  v.  John  Robertonand  Others^  22  Jan.  18^3, 
No.  44,  p.  171. 

■  ■  In  action  of  reduction  on  the  head  of  deathbed,  by  an  heir  nerved 

and  retoured  to  the  deceased  granter  of  the  deed,  a  witness  called  for  the 
pursuer  having  deponed,  in  initialibns,  that  he  considered  hioDtelf  to  be  a 
near(»r  heir  of  the  granter  of  the  deefi  than  the  pursuer,  and  that  he  still 
reserved  his  right  both  to  set  aside  the  service  of  the  pursuer,  andtocvta- 
bliith  his  own  claim  to  the  estste,  being  at  the  time  in  search  of  e^deoce 
to  prove  the  only  link  that  was  wanting  to  establish  his  propinquity,  the 
Court  found  thst  he  was  inadmissible  as  a  witness  in  causa,  and  refused 
to  allow  him  to  be  examined,  Allison  v.  Rowatj  27  Feb.  1833,  No.  "lO, 
p.  269. 

A  party  having  granted  a  conveyance  of  a  freehold  qualification 


over  his  estates  ex  facie  in  absolute  terms,  bearing  that  a  certain  anm  had 
been  paid  as  the  price  thereof,  and  containing  a  discharge  for  the  aiiame, 
the  title-deeds  remaining  in  the  hands  of  the  granter,  and  his.  hour  (in 
whose  poKsesstion  they  still  continued)  having  brought  an  action  against 
the  purchaser  for  payment  of  the  price,  or  a  reconveyance  of  the  property, 
on  the  ground  that  no  part  of  tbe  price  had  been  paid,  and  that  Uie  coo- 
yeyance  was  fictitious ;  and  the  defender  having  ailmitted  that  paym^at 
in  money  had  not  been  made,  in  terms  of  the  narrative,  but  that  the  coo- 
▼eyance  had  been  granted  in  compensation  for  a  debt  due  to  him  by  tho 
granter ; — held,  that  the  narrative  of  the  disposition  was  conclusive  of  she 
oneroHity  of  the  transaction,  which  was  substantially  corroborated  by  tbe 
statement  of  the  defender,  and  that  the  contrary  could  only  be  prof^ 
by  his  writ  or  oath.  Lieutenant-  Colonel  John  Gordon  ^  Quntf  x* 
Thomas  Trotter,  W.  S.  11  June  1833,  No.  90,  p.  410. 
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FMor.     A  decree  of  divorce  against  a  wife,  on  the  ground  of  her  having 

;  committed  adultery  with  the  rector  of  an  academy,  who  hield  his  office 
ad  vitam  aut  cnlpam,  found  sufficient  evidence  of  culpa  to  entitle  the 
directors  of  the  academy  to  dismiss  him,  although  he  was  no  party  to  the 
process  in  which  that  decree  was  pronounced.  William  Murray  v. 
The  Directors  of  the  Dundee  Academy^  2  July  1833,  No.  112,  p.  561. 

See  Jury  Trial,     No.  6,  p.  15. 

-r— —    See  Process.    No.  20,  p.  72. 

—    See  Tenor.     No.  100,  p.  464'. 

•— —    See  Presumption.    No.  121,  p.  600. 

PaoPERTY.  Found,  that  a  gran^  of  lands  cum  piscationibus  salmonum  alio* 
rumque  pisdum,  did  Bot  carry  an  exclusive  right  to  fish  lobsters  in  the 
sea,  opposite  to  the  lands,  where  there  had  not  been  exclusive  prescriptive 
possession.  The  Duke  of  Portland  v.  Gray  and  Others,  15  Nov,  1832, 
No.  2,  p.  3. 

Provision  to  Heirs  and  Children.  A  moderate  provision  being  made 
by  a  fattier  in  his  daughter's  marriage-contract,  of  a  sum  of  money  to  his 
daughter  in  liferent,  and  to  the  children  of  the  marriage  in  fee,  in  consi- 
deration of  which  she  gave  up  all  her  claims  for  legitim,  or  otherwise,  out 
of  his  succession,  was  sustained  as  an  onerous  claim  upon  his  bankrupt 
estate,  in  a  competition  with  his  creditors,  although  no  part  of  it  was 
exigible  till  after  bis  death.  Mrs  Anne  Gordon  and  Others  v.  Murray, 
9  Feb.  1833,  No.  55,  p.  208. 

— A  testator  having  disponed  his  estate 

to  his  son  in  liferent,  for  his  liferent  use  allenarly,  and  to  the  heirs  of  his 
body  in  fee,  under  the  burden  of  paying  certain  provisions  to  his  other 
children,  and  legacies,  and  the  son  having  afterwards  become  insolvent,-* 
question,  whether  it  be  competent  for  the  legatees  to  lead  an  adjudication 
against  him,  as  fiar  of  the  estate,  fer  their  provisions  ?  WaddeU  and 
Husband,  Sfc.  v,  JRymers,  9  July  1833,  No.  122,  p.  603. 

Public  Officer.     See  Pactum  Ulicitum.    No.  34,  p.  118. 

■       See  Bankrupt,     No.  51,  p.  198. 

See  Proof.    No.  1 12,  p.  551. 

R. 

Ranking  and  Sale.  The  dependence  of  an  action  of  ranking  and  sale 
does  not  render  incompetent  a  subsequent  adjudication  in  implement  of  a 
missive  of  sale  of  subjects  included  in  the  process  of  ranking,  granted  by 
the  common  debtor  before  that  process  was  raised.  «/.  G.  Wood  v.  David 
Scott,  5  Feb.  1833,  No.  52,  p.  201. 

See  Citation.    No.  75,  p.  337. 

Reparation.  A  proprietor  with  a  right  of  ferry,  who  had,  for  a  period  of 
more  than  seven  years,  enjoyed  the  exclusive  privilege  of  carrying  pas- 
aengers  and  goods  to  and  from  the  steam- boats  passing  and  repassing,  ha» 
▼ing  obtained  an  interdict  from  the  Judge  Ordinary,  against  a  party,  from 
using  boats  for  this  purpose,  which  interdict  was  afterwards  recalled  by 
the  Court  of  Session  in  an  advocation  of  the  inferior  court  process,  with 
which  a  summons  of  declarator  was  conjoined, — ^found,  in  the  circum- 
stances of  the  case,  that  the  partv  who  obtained  the  interdict  was  not 
liable  in  damages.  John  Macarthur  Moir  v.  James  Hunter^  16  No^. 
1882,  No.  7,  p.  27. 

■■  A  conviction  on  a  criminal  charge  before  the  Sheriff,  af- 

firmed on  appeal  by  the  Circuit  Court  of  Justiciary,  found  to  bar  an  ac- 
tion of  damages  in  the  Court  of  Session,  on  alleged  grounds  of  malice, 
falsehood  and  perjury,  against  the  parties  who  lodged  information  with 
the  public  prosecutor,  and  gave  evidence  on  the  trial.  James  Maclelian 
v.  Robert  Miller  and  Thomas  Miller,  7  Dec.  1832,  No.  27,  p.  105. 
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compearer  in  the  cause  after  it  bad  been  brought  into  the  Court  of 
Bion.  Cobb  and  Mitchell  v.  St  Patrick  Assurance  Company^  11  JW(y 
1833,  No.  131.  p.  661. 
Process.  A  petition  for  the  benefit  of  the  poor's  roll  haying  been  rsoiit- 
ted  to  the  lawyers  and  agents  for  the  poor,  and  the  lawyers  having  re- 
ported that  there  was  no  probabilis  causa,  while  the  agents  reported  that 
tbere  was, — the  Coart  held  itself  boond  by  the  opinion  of  the  eo«asel» 
and,  therefore,  refused  the  petition.  Clark  and  Otkers  v.  Campbell  md 
Othersy  11  July  1833,  No.  ^^7,  p.  639. 

■  ■  •    '     ■       See  AppeaL     No.  23,  p.  1 18. 

■  ■  See  Bankrupts     No.  93,  p.  421. 

■  ■  ■  -'    ■  -  See  Citation  and  Jurisdiction.     No,  75,  p.  3S7. 

■  ■    ■■      ■  See  Jurisdiction,    No.  40,  p.  152. 

See  Minor.     No.  97,  p.  449. 

See  Oath  of  Party,     No.  31,  p.  112. 

■■  See  Title  to  pursue.    No.  34,  p.  122, 

Prom  i sso r  y- note.  1  •  An  acknowledgment,  in  the  form  of  a  letter,  of  the 
receipt  of  a  certain  sum  from  the  person  to  whom  the  writing  ia  addresar 
ed,  followed  by  the  words  *  for  which  1  shall  account,'  is  neither  a  reonpt 
nor  promisKory-note,  under  the  Stamp  Act.  2.  But  a  similar  acknow- 
ledgment, followed  by  the  obligation,  *  wliicb  I  shall  repay  yon  when  de- 
'  manded,'  in  to  be  <leemed  a  promissory  note,  within  the  meaning  c»f  that 
statute.  John  Stephen  and  Others  v,  Mrs  Agnes  Graham  and  Others^ 
28  Feb.  1833,  No.  71.  p.  282. 

• See  Bill  of  Exchange,     No.  102,  p  468. 

Proof.  A  trust-settlement  having  provided,  that  it  should  tenninate  in 
favour  of  the  husband  of  the  truster's  dauirbter,  *  if  she  Mhall  happen,  whii^ 
'  butb  she  an:l  her  husband  are  in  life,  to  have  two  children  living  at  any 
time,' — found  that  this  condition  was  not  puri6ed,  in  respect  one  of  the 
chiidren,  though  alleged  to  have  been  born  alive,  was  not  heard  to  cry. 
Margaret  Oliver  Roberton  v.  John  Robertonand  Others^  22  Jan.  \HSS^ 
No.  44,  p.  171. 

■  '  In  action  of  reduction  on  the  hea<l  of  deathbed,  by  an  heir  aerved 

and  retoure<i  to  the  deceased  granter  of  the  deed,  a  witness  called  for  the 
pursuer  having  deponed,  in  initialibus,  that  he  considered  himself  to  be  a 
nearer  heir  of  the  granter  of  the  deed  than  the  pursuer,  and  that  he  still 
reserved  his  right  both  to  set  aside  the  service  of  the  pursuer,  andto«iita- 
blisth  his  own  claim  to  the  estate,  being  at  the  time  in  search  of  eirideoce 
to  prove  the  only  link  that  was  wanting  to  establish  his  propinquity,  the 
Court  found  that  he  was  inadmissible  as  a  witness  in  causa,  and  rrfnsed 
to  allow  him  to  be  examined.  Allison  v.  Rovoat,  27  Feb.  1833,  No.  "lO, 
p.  269. 

A  party  having  granted  a  conveyance  of  a  freehold  qaaltficmtion 


over  bis  estates  ex  facie  in  absolute  terms,  bearing  that  a  certain  sam  had 
been  paid  as  the  price  thereof,  and  containing  a  diHcharge  for  the  same, 
the  title-deeds  remaining  in  the  bands  of  the  granter,  and  his- heir  (-in 
whose  possession  they  still  continued)  having  brought  an  action  against 
the  purchaser  for  payment  of  the  price,  or  a  reconveyance  of  the  property, 
on  the  ground  that  no  part  of  tbe  price  ha<i  been  pai<l,  and  tbi^  the  con- 
veyance was  fictitious ;  and  the  defender  having  admitted  that  payment 
in  money  had  not  been  made,  in  terms  of  the  narrative,  but  that  the  con- 
veyance ha<l  been  granted  in  compensation  for  a  debt  due  to  him  by  ^n 
granter ; — held,  that  the  narrative  of  the  disposition  was  conclusive  of  the 
oncroHity  of  the  transaction,  which  was  substanttally  corroborated  by  the 
statement  of  the  defender,  and  that  the  contrary  could  only  be  profled 
by  his  writ  or  oath.  Lieutenant*  Colonel  John^  Gordon  4^  Cluny  ,v* 
Thomas  TroUer,  W.  S.  1 1  June  1833,  No.  90,  p.  410. 
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FMor.     A  decree  of  divorce  against  a  wife,  on  the  ground  of  her  having 

•  committed  adultery  with  the  rector  of  an  academy,  who  held  his  office 
ad  vitam  ant  cnlpam,  found  sufficient  evidence  of  culpa  to  entitle  the 
directors  of  the  academy  to  dismiss  him,  although  he  was  no  party  to  the 
process  in  which  that  decree  was  pronounced.  William  Murray  v. 
The  Directors  of  the  Dundee  Academy,  2  July  1833,  No.  112,  p.  551. 

See  Jury  Trial,     No.  6,  p.  15. 

-T See  Process.    No,  20,  p.  72, 

See  Tenor.     No.  100,  p.  464. 

— —    See  PresttmptioH,    No.  121,  p.  600. 

PaoP£RTY.  Found,  that  a  grant  of  lands  cum  piscationibus  salmonum  alio- 
rumque  piscium,  did  not  carry  an  exclusive  right  to  fish  lobsters  in  the 
sea,  opposite  to  the  lands,  where  there  had  not  been  exclusive  prescriptive 
poasession.  The  Duke  of  Portland  v.  Gray  and  Others,  15  Nov.  1832, 
No.  2,  p.  3. 

Provision  to  Heirs  and  Children.  A  moderate  provision  being  made 
by  a  father  in  his  daughter's  marriage- contract,  of  a  sum  of  money  to  his 
daughter  in  liferent,  and  to  the  children  of  the  marriage  in  fee,  in  consi- 
deration of  which  she  gave  up  all  her  claims  for  legitim,  or  otherwise,  out 
of  his  succession,  was  sustained  as  an  onerous  claim  upon  his  bankrupt 
estate,  in  a  competition  with  his  creditors,  although  no  part  of  it  was 
exigible  till  after  bis  death.  Mrs  Anne  Gordon  and  Others  v.  Murray^ 
9  Feb.  1833,  No.  55,  p.  208. 

■  A  testator  having  disponed  his  estate 

to  bis  son  in  liferent,  for  his  liferent  use  allenarly,  and  to  the  heirs  of  his 
body  in  fee,  under  the  burden  of  paying  certain  provisions  to  his  other 
children,  and  legacies,  and  the  son  having  afterwards  become  insolvent,-* 
question,  whether  it  be  competent  for  the  legatees  to  lead  an  adjudication 
against  him,  as  fiar  of  the  estate,  fer  their  provisions  ?  Waddell  and 
Husband,  Sfc.  v.  JRymers,  9  July  1833,  No.  122,  p.  603. 

Public  Officer.     See  Pactum  Ulicitum.    No.  34,  p.  118. 

....^ See  Bankrupt,     No.  51,  p.  198. 

See  Proof    No.  112,  p.  551. 

R. 

Ranking  and  Sale.  The  dependence  of  an  action  of  ranking  and  sale 
does  not  render  incompetent  a  subsequent  adjudication  in  implement  of  a 
missive  of  sale  of  subjects  included  in  the  process  of  ranking,  granted  by 
the  common  debtor  before  that  process  was  raised.  «/.  G.  Wood  v.  David 
Scott,  5  Feb.  1833,  No.  52,  p.  201. 

See  Citation.    No.  75,  p.  337. 

Reparation.  A  proprietor  with  a  right  of  ferry,  who  had,  for  a  period  of 
more  than  seven  years,  enjoyed  the  exclusive  privilege  of  carrying  pas- 
sengers and  goods  to  and  from  the  steam- boats  passing  and  repassing,  ha« 
▼ing  obtiuned  an  interdict  from  the  Judge  Ordinary,  against  a  party,  from 
using  boats  for  this  purpose,  which  interdict  was  afterwards  recalled  by 
tlie  Court  of  Session  in  an  advocation  of  the  inferior  court  process,  with 
which  a  summons  of  declarator  was  conjoined^ — ^found,  in  the  circum* 
stances  of  the  case,  that  the  partv  who  obtained  the  interdict  was  not 
liable  in  damages.  John  Macarthur  Moir  v.  James  Hunter^  16  Nov. 
1832,  No.  7,  p.  27. 
■  A  conviction  on  a  criminal  charge  before  the  Sheriff,  af- 

firmed on  appeal  by  the  Circuit  Court  of  Justiciary,  found  to  bar  an  ac- 
tion of  damages  in  the  Court  of  Session,  on  alleged  grounds  of  malice, 
falsehood  and  perjury,  against  the  parties  who  lodged  information  with 
the  public  prosecutor,  and  gave  evidence  on  the  trial.  James  Macleltan 
V.  Robert  Miller  and  Thomas  Miller,  7  Dec.  1832,  No.  27,  p.  105. 
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Res  inter  alios.  When  an  estate  Btande  destined  by  fee-simple  Utleir' 
and  a  person  is  served  beir  of  provision  and  infeft,  as  being  the  ^wfiil  sen 
of  the  deceased  proprietor,  and  the  immediate  heir  of  provisiooy  failing 
sucb  lawful  issue,  chsUenges  the  service  on  the  ground  of  ill^timacy,  aad 
decree  of  absolvitor  follows,  a  subsequent  beir  of  provision,  though  not 
otherwise  representing  the  pursuer  of  that  action,  is  barred  by  the  ezoep- 
tio  rei  judicata?  from  maintaining  another  action  to  the  same  effeeli- 
Henry  Charles  Ruiherfurd  v.  Sir  John  Nisbetfs  Trustees^  27  Noo, 
1832,  No.  21,  p.  73. 

Hes  judicata.     See  Res  inter  alios.    No.  21,  p.  73. 

See  Process.     No.  83,  p.  391. 

Restitutio  in  integrum.     See  Tailzie*    No.  39,  p.  137. 

Retention.    See  Husband  and  Wife.    No.  23,  p.  87. 

S, 

Sale.    See  Society,    No.  72,  p.  294. 

Salmon*Fishing.  Stake*net8  placed  on  sands  adjoining  to  and  witliiB  the 
bounds  of  a  river,  whose  fresh  water  joins  the  Sol  way  at  a  lower  poiat, 
•—found  not  protected  by  the  act  1563,  which  excepts,  from  the  geneial 
prohibition  to  use  cruives  and  yairs,  such  engines  *  being  upon  the  water 

*  of  Solway,' — although  these  sands  are  covered  by  the  tide  of  the  Sol- 
way  when  it  flowsi  and  are  left  dry  when  it  ebbs.  James  M*Wkirv» 
Richard  Alexander  Oswald  and  Others,  8  March  1833,  No.  74,  pw  32?. 

Sasinb.  a  trust-deed  having  been  granted  to  A  and  B  jointly ;  and  laii* 
ing  A,  to  B ;  whom  failing,  to  C  ;  whom  fiiiling,  to  D  ;  and  infi^imeot 
having  been  taken  in  favour  of  all  the  persons  named  *  in  the  order  above 
'  mentioned,  or  either  of  them  who  should  accept  of  the  said  trost,* — the 
infeftment  found  valid  in  favour  of  A  and  B  jointly.  William  Pmd^ 
Trustee  on  the  sequestrated  estate  tyf  WiUiam  Boyd^  v  Maitland  WHsem 
Boyd,  21  Jan.  1833,  No.  43,  p.  163. 

Sequestration.     See  Bankrupt.    No.  1,  p.  1. 

See  Bankrupt.     No.  15,  p.  56. 

'• See  Bankrupt.    No.  32,  p.  115. 

See  Bankrupt.     No.  62,  p.  234. 

See  Bankrupt.    No.  65,  p.  255. 

See  Bankrupt.     No.  66,  p.  260. 

See  Bankrupt.    No.  109,  p.  497. 

I.  See  Poinding  the  Ground.    No.  9,  p.  39. 
See  Suspension.    No.  62,  p.  234. 

See  Tiile  to  pursue.    No.  101,  p.  465. 

See  Trust.    No.  86,  p.  399. 

Serivce  of  Heirs.  The  mode  in  which  a  feudal  title  most  be  ooBi|detcd 
to  an  estate  under  an  jentail,  by  the  first  substitute  to  whom  the  suecesfiioB 
opens,  where  the  institute  or  disponee  has  predeceased  the  entailer,  and 
where  no  infeftment  has  been  previously  taken  on  the  entail.'  Murr^ 
V.  Hurrays,  21  May  1833,  No.  80,  p.  377. 

Servitude.  A  feu-right  of  a  piece  of  ground  behind  a  church  in  the  city 
of  Edinburgh,  having  been  granted  by  the  Magistrates,  under  this  aer* 
vitude,  that  the  party  holding  the  feu  '  shall  not  erect  any  building  what- 

*  ever  nearer  to  the  said  church,  than  the  distance  of  twenty-five  feet  from 
'  the  extremity  of  the  church,  and  that  any  buildings  to  be  erected  by  bin 

<  to  the  north  of  the  said  twenty*five  feet  are  not  to  consist  of  nsovs 

<  than  a  ground  storey,  and  two  storeys  above ;'  found,  that  an  open  sftied, 
erected  within  the  twenty-five  feet,  was  a  violation  of  the  servitude, 
though  no  consequent  injury  to  the  church,  by  obstructing  tlie  ligbt»  or 
otherwise,  was  specially  alleged.  Magistrates  of  Edinburgh  v.  JawKt 
Brown,  17  Jan.  1833,  No.  38,  p.  134. 
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SociBTT.    A  partner  in  a  joint  Btodc  company  having  disposed  of  his  shares 

.  to  another  person,  in  terms  of  the  contract  of  copartnery,  and  the  assignee 
having  been  received  by  the  company  in  place  of  the  original  shareholder, 
the  latter,  in  a  question  between  himself  and  the  remaining  partners  of  the 
company,  or  their  representatives,  is  held  to  be  liberated  from  all  obliga^ 
tions  dae  by  -the  company,  from  the  date  of  the  completed  transference  of 
his  interest  in  their  stock ;  and  in  case  of  his  being  compelled  to  pay  snch 
obligations  by  the  creditors,  would  be  entitled  to  his  relief  from  the  re- 
maining partners,  although  he  may  have  neglected  to  insist  on  all  the  out- 
standing debts  of  the  company  being  discharged  at  the  time  when  he 
quitted  it.  Lindsay  and  Others  v.  Ingliss  Trustees^  6  Dec.  1832,  No. 
26,  p.  lOL 

■I  An  intimated  assignation  of  shares  of  a  joint  stock  company, 

6Z  facie  absolute,  though  taken  in  security  only,  and  qualified  by  a  back- 
bond, containing  a  power  of  redemption  within  a  limited  time,  but  which 
was  not  made  known  to  the  company  till  a  considerable  time  after  the 
date  of  the  intimation,  the  bankruptcy  of  the  cedent,  and  repeated  calls 
on  the  assignees  for  payment  of  instalments, — found  to  fix  on  the  assig- 

.  aees  the  responsibility  of  partners,  notwithstanding  the  transfer  was  not 
made  in  the  form  given  in  the  contract  of  copartnery,  and  the  assignees 
were  not  entered  by  the  company  in  the  register  of  proprietors  in  room  of 
the  oedent  till  after  his  bankruptcy,  although  the  contract  declared  that 
the  persons  appearing  in  that  register  should  be  deemed  the  proprietors  of 
the  shares  so  standing  in  their  respective  names,  in  all  questions  with  the 
company.  Alexander  TurnbuU  v.  Robert  Allan  and  Son,  1  Mar.  1833, 
No.  72,  p.  ^4, 

— -*-^-«-    See  Innovation.    No.  98,  p.  452. 
See  Legitim.    No.  82,  p.  331. 


Statute.  •  A  road  act  of  a  definite  duration  having  provided,  that  if,  at 
any  time  during  its  endurance,  the  inhabitants  of  a  certain  tillage  should 
pay  a  fixed  sum  to  the  trustees,  they  should  in  that  case  be  obliged  to  re- 
move a  toll-bar,  which  was  placed  at  one  end  of  the  village,  to  another 
position,  the  sum  was  paid  accordingly ;  and  on  the  expiry  of  the  act,  a 
new  statute  was  obtained,  which  vested  the  interest  in  the  road  in  other 
trustees,  with  different  powers,  and  without  any  renewal  of  the  clause  in 
question,  but  taking  the  new  trustees  bound  generally  to  come  under  all  the 
obligations  incumbent  on  the  former  set,  without  any  special  notice  being 

•  given,  before  applying  for  the  renewal,  that  it  was  intended  to  repeal  the 
former  act  in  so  far  as  it  related  to  this  contract  with  the  inhabitants  of 
the  village :  The  Court  found  that  the  original  obligation  was  still  binding, 
and  that  the  new  trustees  were  not  entitled  to  put  down  a  toll-bar,  at  the 
apot  from  which  it  had  been  formerly  removed.  Donald,  Clerk  to  the 
Yoker  Road  Trustees,  v.  The  Magistrates  of  Glasgow  and  Magistrates 
ofAnderston,  27  Nm.  1832,  No.  22,  p.  84. 

'     ■  When  a  statute,  authorising  a  sale  of  entailed  lands,  requires 

certain  advertisements  to  be  made  previous  to  the  sale,  it  is  necessary  to 
repeat  the  same  regularly,  before  each  successive  attempt  to  sell,  in  the 

.  event  of  a  second  application  to  the  Court  for  a  warrant  to  sell  at  a  redu- 
ced upset  price,  after  the  failure  of  a  previous  exposure.  Sir  John  Hope 
and  Others  v.  John  Russell,  C  S,  Tutor  ad  litem  for  Sir  Thomas  Mon^ 
crieffe,  26  Jan.  1833,  No.  49,  p.  193. 

49  Geo.  III.  c.  21.     Personal  diligence  by  homing  and  caption 


is  competent  to  the  Magistrates  of  Edinburgh  and  their  collector,  under 
this  statute,  for  levying  the  annuity  due  by  the  inhabitants  of  the  extend- 
ed royalty  in  Edinburgh,  to  the  ministers  of  the  city.    Wilson  and  Hun^ 
ter  V.  HiO,  11  Jidu  1833,  No.  129,  p.  655. 
— — —  4  Geo.  lY.  c.  49.    Found,  that  an  agreement  with  the  tacks- 
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man  of  a  toll  bar  to  compound  for  tolls  was  illegal  nnder  this  statute,  and 
could  not  be  founded  on  as  a  defence  against  a  claim  for  their  full  ameoat. 
John  Sharp  v.  Alexander  Balfour^  26  June  1833,  No.  103,  p.  4*11. 

Statute.     See  Salmon^ Fishing.     No.  74,  p.  322. 

1579,  c.  83.     See  Prescription,     No.  77,  p.  352. 

See  Prescription,     No.  78,  p.  364. 

1621,  c.  18.     See  Bankrupt.    No.  60,  p.  227. 

1672,  c.  6.     See  Process.     No.  5,  p.  14. 

1695,  c.  24.  See  Pasdw  Title.     No.  8,  p.  32. 

1696,  c  5.     See  Bankrupt.     No,  93,  p.  421. 

See  Bankrupt.    No,  109,  p.  497. 


See  Bankrupt.     No.  124,  p.  608. 


12.  Geo.  III.  c.  72.     See  Bill  of  Exchange.    No.  96,  p.  427. 

33  Geo.  III.  c.  34,  and  49  Geo.  III.  c  125,  (Friendly  Society 

Acts.)     See  Jurisdiction.     No.  64,  p.  248. 

c.  74.     See  Ranking  and  Sale.    No.  52,  p.  201. 


465. 


53  Geo.  III.  c.  64,  §  11.     See  Process.    No.  50,  p.  195. 

54  Geo.  111.  c.  137,  §  24.     See  Bankrupt.     No.  15,  p.  56. 
§  bQ.     See  Title  to  pursue.     No.  101. 


See  Bankrupt.     No.  109,  p.  497. 


55  Geo.  III.  c.  184,  (Stamp  Act.)    See  Promissor^note.    No. 

71,  p.  282. 

3  Geo.  IV.  c.  78.     See  Process.    No.  42,  p.  157. 

6  Geo.  IV.  c  120,     See  Process.    No.  75.  p.  337. 

§  44.     See  Process.     No.  84,  p.  396. 


10  Geo.  IV.  c.  55,  (Small  Debt  Act.)    See  Jurisdiction.     No. 


61,  p.  229. 

1  Will'.  IV.  c.  69.     See  Process.     No.  131,  p.  661. 


Substitution.     See  Trust.     No.  107,  p.  488. 

Succession.     See  Foreign.     No.  ]  4,  p.  49. 

See  Heritable  and  Moveable.     No.  128,  p.  641. 

Summary  Diligbncb.  A  summary  warrant  of  imprisonment  of  an  ap* 
prentice  till  he  find  caution,  not  only  to  return  to  his  service,  but  also  lo 
fulfil  the  whole  engagements  in  his  indenture,  is  illegal.  Stewart  o.  John 
Stewart  and  Joseph  Marshall,  21  Mai/  1833,  No.  81,  p.  379. 

■I. See  Apprentice.     No.  12,  p.  43. 

Superior  and  Vassal.  The  dependence  of  an  action  between  defenderB 
in  a  declarator  of  non-entry,  for  ascertaining  which  party  has  right  to  the 
property  in  question,  is  not  a  sufficient  ground  for  req airing  process  to  be 
sisted  in  the  declarator  till  the  determination  of  the  other  action,  nnkss 
the  defenders  offer  immediate  payment  to  the  superior  of  all  fen-doties  ia 
arrear  and  current.  Tod  and  Others  v.  Chalmers  and  Others^  8  Feb. 
1833.  No.  54,  p.  207. 

— See  Injejiment.     No.  125,  p.  631. 

Suspension.  A  cautioner  in  a  suspension  having  become  bankrupt  doriog 
the  dependence  of  the  process,  and  the  charger  having  availed  himself  of 
the  provision  in  the  section  118  of  the  Act  of  Sederunt,  11  July  1828, 
to  apply  for  new  caution,  and  afterwards  obtained  a  judgment  finding  the 
letters  orderly  proceeded,  in  consequence  of  the  suspender  failing  to  find 
new  caution,  found  that  the  original  cautioner  was  thereby  liberated,  and 
that  the  charger  had  no  claim  against  him  or  his  estate  for  the  sums  found 
due  by  the  suspender.  Eadie  v.  Smith  and  Nephew^  19  Feb.  1833,  No. 
62,  p.  234. 

T. 
Tack.    Whether,  at  the  termination  of  a  lease,  the  outgoing  teaaDt  is  eot*- 
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tied  to  reap  a  crop  of  bay,  sown  down  with  his  penult  crop,  ai  a  waygo- 
ing crop,  and  to  retain  possession  till  the  hay  is  cat,  the  term  of  removal 
from  the  hoases,  grass,  and  fallow  being  Whitsunday  ?  James  LyaU  v. 
Robert  Cooper j  19  Nov,  1832,  App.  p.  1. 
Tack.  1.  A  lease  for  ten  years  of  an  inn  and  bakehouse,  along  with  the 
monopoly  of  the  trade  to  be  carried  on  in  the  premises  with  the  inhabitants 
of  a  Tillage  belonging  to  the  landlord,  and  for  which  privilege  the 
greater  part  of  the  rent  ivas  payable,  found  not  to  entitle  the  heir  of  the 
tenant,  who  died  during  the  currency  of  the  lease,  to  grant  a  sublease. 
2.  The  receipt  of  several  terms'  rent  from  the  heir,  both  during  the  time 
he  was  himself  in  possession,  and  afterwards  when  succeeded  by  the  sub- 
tenant, found  not  to  bar  the  landlord,  though  alleged  to  have  been  aware 
of  the  change  of  possession,  from  removing  the  subtenant.  The  Earl  q/' 
Elgin's  Trustees  v.  James  WaUs,  14  May  1833,  No.  76,  p.  847. 

-  A  person  having  purchased  lands  in  the  occupation  of  a  subtenant, 
in  the  belief  and  on  the  faith  that  he  was  the  principal  tenant,  and  that 
the  whole  rent  payable  by  him  was  due  to  the  landlord,  and  having,  in 
that  character,  drawn  the  rents  from  him  for  some  years ;  afterwards  ac- 
cepted  a  renunciation  from  him,  and  entered  into  possession  of  the  land, 
being  ignorant  of  the  existence  of  an  intermediate  lease  granted  at  a  much 
lower  rent  by  the  former  landlord  to  his  own  agent,  who  had  raised  money 
on  it  by  an  assignation  (duly  intimated  to  the  subtenant)  of  the  surplus 
rent ; — ^found,  that,  in  such  circumstances,  the  purchaser  accepting  the  re- 
nunciation did  not  become  bound  to  pay  the  surplus  rent  due  under  the 
assignation  to  the  assignee  of  the  holder  of  the  latent  tack.  Balfour  v. 
Lyle  and  his  Trustee,  5  July  1833,  No.  117,  p.  590. 
See  IVarrandice.     No.  4,  p.  10. 


Tailzie.  The  Magistrates  of  a  burgh,  having  a  servitude  over  a  moor, 
part  of  an  entailed  estate,  and  a  submission  having  been  entered  into,  in 
which  it  was  decided,  that  the  Magistrates  were  to  get  a  small  portion  of 
the  moor  in  property,  and  renounce  their  right  of  servitude  over  the  re- 
mainder, and  this  having  been  acted  upon  for  more  than  forty  years, — 
found,  that  the  transaction  being  beneficial  to  the  estate,  was  not  a  con- 
travention of  the  prohibitions  of  the  entail  against  selling,  &c.  and  that 
therefore  the  heir  of  entail  was  bound  to  grant  a  charter  in  terms  of  the 
decreet-arbitral.  The  Magistrates  of  Dysart  v.  The  Earl  of  Rosslyn^ 
27  iVbT7.  1832,  No.  19,  p.  69.  , 

■  A  party  having  conveyed  his  property  to  trustees,  under  the  fet- 

ters of  an  entail,  in  favour,  first,  of  his  daughter  and  her  heirs,  and  fail- 
ing her  without  issue,  in  favour  of  certain  other  substitutes ;  and  the 
daughter,  to  whom  the  property  had  been  conveyed  by  the  trustees,  in 
terms  of  the  trust-deed,  having,  in  a  postnuptial  contract  of  marriage,  con- 
veyed generally  her  whole  property,  (after  a  liferent  in  favour  of  her  hus- 
band,) to  the  children  of  the  marriage,  share  and  share  alike, — found,  that 
this  conveyance  was  not  an  effectual  alteration  of  the  destination  oi  the 
original  trust-deed  ;  and  that,  notwithstanding  the  terms  of  the  contract 
of  marriage,  the  son  of  the  institute  was  entitled  to  succeed  to  the  pro- 
perty to  the  exclusion  of  his  sister.  Elizabeth  Hood  and  Tutor  v.  Tho' 
was  Hood  and  Others,  6  Dec,  1832,  No.  25,  p.  97. 

1.  V/here  a  deed  of  entail  gives  powers  to  the  heirs  in  posses- 


sion to  burden  the  estate,  but  not  the  heirs  of  entail  expressly,  with  pro- 
visions in  favour  of  younger  children, — ^found  that  the  power  is  sufiicient- 
ly  exercised  by  personal  bonds,  narrating  the  faculty  and  the  intention  of 
the  granter,  and  burdening  the  heirs  of  entail  and  his  other  heirs  with  the 
payment  thereof.  2.  A  part  of  an  entailed  estate  having  been  sold,  and 
the  price  applied  in  the  payment  of  debts  affecting  the  estate,  for  which 
abeolute  dischaigeifi  bat  no  assignations  were  taken,  found  that,  upon  die 
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,aale  being  set  aside»  the  pnrchasen  were  entitled  to  daim  as 
upon  the  entailed  estate,  and  to  adjadge  the  same,  to  the  extent  to  which 
their  money  had  been  employed  for  the  bene6t  of  the  estate  and  heirs  of 
entail.  James  Cleghorn  and  Others  v.  Sir  William  Francis  EltoUf  Ba- 
ronet,  William  AiddeU  and  Others,  18  Jan.  18S3,  No.  89,  p.  137. 
Tailzie.  The  restrictions  and  limitations  of  an  entail  found  to  apply  to  an 
-  altered  destination  contained  in  sabseqneat  investitares,  proceeding  oa  a 
procnratory  of  resignattoo  granted  by  an  heir  in  possession.  No.  73, 
p.  306. 

It  being  declared  in  a  deed  of  entail,  that  all  the  conditions,  li- 


mitations, £cc  and  clauses  irritant,  af^  expressed,  should  be  binding,  not 
only  npon  the  institute  nominatim,  and  the  snbstitate  heirs  of  entail,  bat 
also  upon  the  heirs  whatsoever  of  the  entailer,  b«it  the  irritant  and  leio* 
lutive  clauses  themselres  not  being  directed  against  the  institute,  bat 
only  generally  against  the  said  heirs  of  entail, — held,  that  these  dansss 
were  effsctually  extended  against  the  institute,  in  Tirtue  of  the  previous 
clause.  William  Morehead  of  Herbertshire  o.  The  Heirs  of  Entail^  and 
The  Reverend  Dr  Robert  Morehead  v.  The  said  William  Morehead^ 
2  July  1833,  No.  110,  p.  540. 

Where  the  irritant  clause  in  an  entail  applied  only  to  the  debts 


and  deeds  of  the  heirs  of  tailzie,  although  the  prohibitory  dausea  were 
directed  against  the  institute  as  wdl  as  ^e  heirs  of  tailzie, — found  that 
the  institute  was  not  prevented  from  selling.  The  Right  Honourable 
Lord  Elibank  and  Others  v.  Patrick  Murray,  2  July  1833>  No.  Ill, 

.  p.  547. 

Teinds.     See  Title  to  pursue.    No.  34,  p.  122. 

Tenor.     The  genuineness  of  an  alleged  holograph  obligation  may  be  com- 

.  potently*  establisbed  by  a  proving  of  the  tenor.  William  Robertson  v. 
John  J^ir  Hyndman,  22  June  1833,  No.  100,  p.  464. 

See  Process,     No.  20,  p.  72. 

TiTLB  TO  PURSUE.    1.  A  Valuation  of  teinds  in  an  action  at  the  inetaace 

•  of  the  superior  of  the  lands,  held  not  open  to  challenge  in  a  process  of 
locality  by  the  successor  of  the  minister  who  was  a  party  to  it,  in  a  ques- 
tion with  the  vassals,  who,  though  not  called  as  defenders  in  the  valuation, 
had  extrajudicially  consented  to  it,  and  had,  along  with  all  concerned, 

.  acted  upon  it  for  nearly  thirty  years.  2.  Held  further,  that  even  if  the 
objection  of  the  superior's  want  of  title  to  pursue  were  considered  irood, 
it  could  receive  effect  only  in  a  reduction  of  the  valuation.  Rep,  Peter 
Brydie  v.  James  Johnston  and  Others,  20  Dec.  1832,  No.  35,  p.  122. 

«*.— — — ^— —  When  an  action  has  been  raised  in  the  name  of  sefe- 
ral  executors,  and  some  of  them  become  bankrupt  pendente  prooessn,  the 
action  may  proceed  at  the  instance  of  the  rest.  Rodgerson's  Executors 
V.  Stewart's  Trustees,  27  Feb.  1833,  No.  69,  p.  26a 

1.  An  assignation  to  an  un recovered  debt  due  to  a 


sequestrated  estate,  and  sold  to  the  assignee  otherwise  than  the  bankrupt 
act  directs,  does  not  afford  a  title  to  sue  for  payment.  2.  A  partser  of 
a  company  alleged  to  be  liable  for  the  same,  is  not  barred  from  stating 
the  objection,  in  consequence  of  having  received  part  of  the  price  as  a 
creditor  in  the  sequestration,  when  in  the  knowledge  of  the  sale.  George 
Crichton  v.  WiUiam  Bell  and  William  Downe  Gillon,  25  June  183^ 
Na  101,  p.  465. 

■  See  Prescription.    No.  87,  p.  402. 

See  Infeftment.    No.  125,  p.  631. 


Trust.  A  trustee  having  refused  to  concur  with  his  co- trustees  in  a  dis- 
charge for  a  sum  of  money  due  to  the  trust*estate,  and  afterwards  hanng^ 
been  compelled  to  do  so  by  a  judgment  of  the  Court  of  Session,  sad  it 

*   being  found  that  the  debtor  was  not  liable  in  interesty  as  he  had  been  all 
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tlong  ready  to  pay,-*-foiuid»  that  the  trastee  who  had  refiised  to  concnrin 
the  discharge  was  liable  for  the  interest  on  the  debt,  and  all  expenses. 
Lord  Lynedoch  and  William  Macdonald  v.  John  Ochterhntff  20  Nov, 
1832,  No.  11,  p.  41. 

TfiUST.  Trustees  under  a  marriage-contract  having,  with  the  wife's  approba- 
tion* authorised  the  husband,  who  was  one  of  the  trustiBes,  to  apply  part 
of  the  trust-funds  to  relieve  the  necessities  of  himself  and  family,  notwith- 
standing the  trustees  were  taken  bound  to  apply  the  annual  proceeds  of 
these  funds  for  the  aliment  of  the  wife  and  her  family  during  the  subsis-' 
tence  of  the  marriage,  and,  after  its  dissolution,  to  convey  the  property 
to  the  issue  of  the  marriage,  subject  to  the  liferent  of  the  survivor  of  the 
spouses,  but,  in  the  event  of  no  issue,  to  such  survivor  absolutely,-— found, 
in  an  action  at  the  instance  of  the  wife  and  a  trustee  who  did  not  concur 
in  the  transaction,  that  the  co-trustees  were  bound  to  invest^  in  terms  of 
the  contract,  the  amount  so  misapplied  by  their  authority.  Mrs  Sands 
and  David  Sanson  v.  James  Small  and  Others^  12  Feb.  1833>  No.  56y 
p.  213. 

— —  When  a  trust  becomes  inexplicable,  by  the  failnra  of  the  requisite 
number  of  trustees  to  form  a  quorum,  before  the  purposes  are  fulfilled,  the 
Court  will  appoint  a  curator  bonis,  with  the  usual  powers,  to  manage  the 
estate,  but  cannot  pronounce  decree  of  exoneration  in  favour  of  the  sur- 
viving trustees  who  have  acted  until  the  purposes  of  the  ti*iist  are  execu- 
ted, or  until  the  curator  bonis  shall  have  examined  their  accounts,  /re- 
land,  Sfc.  v.  Glass,  24  May  18S3,  No.  85,  p.  398. 

A  decree  pronounced  in  a  litigation  with  a  trustee  on  a  sequestra- 


ted estate,  simply  finding  his  opponent  <  entitled  to  expenses,*  renders  the 
trustee  personally  liable,  though  not  possessed  of  any  trust-funds.  Pear* 
son,  fVttkie^  and  Eobertson  v.  Archibald  Gibson,  25  May  1833,  No.  86, 
p.  399. 

A  trust-deed  and  supplementary  agreement  having  provided  an 


annuity  to  the  truster,  and  specific  provisions  to  the  truster  s  children, 
with  interest  after  one  year  from  the  date  of  the  deed,  and  appointed  the 
residue,  after  the  death  of  the  truster,  to  be  divided  equally  among  the 
children,  and  in  case  of  any  of  them  predeceasing  the  truster,  without 
leaving  lawful  issue,  their  share  to  go  to  the  survivors ;  and  it  being  as- 
certained that  there  would  be  no  residue ;— -found,  that  the  special  provi- 
aions  bad  vested  in  the  children,  and  the  clause  of  substitution,  in  ftivour 
of  sunrivors  to  the  shares  of  predeceasing  children,  applied  only  to  the  re- 
sidue, and  therefore  was  no  bar  to  an  arrangement  between  the  annuitant 
and  some  of  the  children,  for  putting  an  end  to  the  trust  in  the  truster  a 
lifetime.  Lady  Bruce  and  Others  v.  Mrs  Moir  and  Others,  28  June 
1833,  No.  107,  p.  488. 

Trustees  under  a  settlement  having  paid  a  share  of  the  trust-funds 


due  to  minors  to  a  person  who  had  been  appointed  their  curator  bonis 
and  factor  loco  tutoris,  but  who  never  extracted  his  act  of  curatory,  nor 
found  caution,  and  he  having  absconded,  without  accounting  to  the  minors, 
-—found,  that  the  discharge  granted  by  him  on  receiving  the  money  was 
not  sufficient  to  relieve  the  trustees  from  their  liability  to  account  Do- 
naldsons  v.  Matfarlane's  Trustees,  and  Thomas  and  William  Kennedy, 
1 8  June  1833,  No.  94,  p.  432. 

A  testator  having  appointed  his  trustees  to  invest  a  certain  sum  of 


money  on  lands  to  be  entailed,  and  in  case  they  should  not  have  been 
able  to  do  so  before  the  lapse  of  three  years  after  his  death,  that  they 
should  then,  from  the  first  term  that  might  happen  after  the  lapse  of  the 
said  three  years,  or  at  least  from  and  after  the  first  term  that  should  hap- 
pen after  the  residue  of  his  estate  should  have  accumulated  to  the  speci- 
£ed  sum,  pay  over  the  yearly  rents  and  proceeds  of  the  same  to  his  heirs 
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of  entail ;  and  the  funds  realised  by  his  trustees  immediately  after  his 
death  being  more  than  the  sum  appointed  to  be  laid  out  in  the  purchase 
of  land,  but  the  trustees  not  having  found  an  eligible  investment  within 
the  three  years,  the  Court  found  that  the  heir  of  entail  was  entitled  to  the 
interest  accruing  on  the  sum  appropriated  for  the  purchase  of  land  within 
the  three  years,  in  prefereno-e  to  the  residuary  legatees  of  the  testator. 
Johnstone  WiUon  v.  fViUon  Paul  and  Others,  1 1  Juli^  1883,  No.  130, 
p.  657. 
Trust.  An  annuity  provided  by  a  trust-deed,  which  contained  no  power 
of  revocation,  and  was  delivered  to,  and  acted  upon  by  the  trustees,  du- 
ring the  life  of  the  truster,  found  not  revocable,  and  not  affected  by  a 
subsequent  power  of  attorney,  authorising  the  annuity  to  be  paid  out  of 
a  different  fund.  James  M^Doxvall  v.  Peter  Hill  and  Others,  1 1  Jo/y 
1833,  No.  126,  p.  635. 

■  See  Jurt/  Trial.     No.  6,  p.  15. 

Tutor  and  Curator.  The  Court  refused  to  interpose  its  authority  to 
enable  a  curator  bonis,  to  a  person  who  had  become  imbecile  from  age, 
to  grant  an  abatement  of  rent  to  a  tenant ;  although,  in  the  circumslances 
of  the  case,  the  reduction  appeared  to  be  reasonable,  and  the  imbecile 
person,  whilst  in  the  management  of  his  own  estate,  had  granted  a  similar 
abatement  for  seven  years  in  succession  previous  to  the  appointment  of 
the  curator  bonis.  Gardiner  and  Steel  v.  Montgomerie,  26  Jan,  1833, 
No.48,  p.  191. 

— See  Jurisdiction,    No.  53,  p.  206. 

See  Trust.    No.  85,  p.  398. 

W. 

Warrandice.  The  eviction  of  a  lease  from  a  party  enjoying  it  on  a  pu- 
tative title  is  sufficient  to  sustain  action  on  the  clause  of  warrandice,  at 
the  instance  of  the  real  tenant,  the  grounds  of  eviction  being  unquestion- 
ably good  against  him  also.  John  Menzies  v.  The  Duke  of  Queensberry's 
Executors,  15  Nov.  1832,  No.  4,  p.  10. 

Witness.    See  Proof.    No.  70,  p.  269. 

Writ.  It  is  no  objection  to  a  holograph  deed  of  settlement,  not  challenged 
on  the  head  of  deathbed,  that  it  bears  a  false  date,  or  that  the  witnesses 
did  not  adhibit  their  subscriptions  as  required  by  statute.  WtUimm 
Yeats  V.  Alexander  Thomson  and  Others,  6  Ju/y  1833,  No.  119,  p.  598. 

— — —    See  Legal  Diligence.    No.  59,  p.  221. 

Wrongous  Imprisonment.     See  Summary  Diligence.     No.  81,  p.  379. 

■  See  Legal  Diligence.    No.  123,  p.  605. 
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